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-THK    SUPREME   CX)URT  OP  THE  STATE  OF  CALIFORNIA; 
7b  the 


of  which  tribu7ial  the  authors  are  mainly  indebted  for  the 
grecier  certaijUy  and  correctness  of  their  notes,  this  Code 

is  respectfully  inscribed. 


NOTE. 


The  List  of  Abbreviations^  n  Vol.  I  of  The  Civil  Code  must 
be  used  as  an  index  to  the  abbreviations  in  this. 

AUTHORS. 


PREFACE. 


The  authors,  in  presenting  this  Annotated  Edition  of  The 
Code  op  Civil  Procedure,  deem  it  unnecessary  to  do  more  than 
to  reiterate  that  their  best  energies,  which  the  time  occupied 
in  the  work  permitted  them  to  exert,  have  been  expended  in 
preparing  references  to  leading  cases  on  the  subject  of  the 
practice  of  the  laio,  and  correctly  pointing  their  application  by 
copying  from  the  body  of  the  decisions  themselves,  rather  than 
relying  upon  the  imperfect  digests  which  they  might  have  used. 
Many  of  the  annotations  were  prepared  by  Cameron  H.  King, 
Esq.,  and  the  authors  take  pleasure  in  recognizing  the  services 
of  that  gentleman.  They  avail  themselves  of  the  flattering 
reports  of  the  Advisory  and  Legislative  Committees,  made 
upon  the  work  when  presented,  as  an  indorsement  of  the  cor- 
rectness and  utility  of  the  text: 

To  Sis  Excellency^  Newton  Booth,  Governor  of  the  State  of 
California : 

The  Advisory  Committee  on  the  Revision  of  the  Laws  have 
the  honor  to  submit  to  you,  and  through  you  to  the  Legislature, 
their  report  upon  The  Code  of  Civil  rROCBDURE. 

They  have  made  a  careful  and  critical  examination  of  The 
Ck)DB  OF  Civil  Procedure  prepared  by  the  Revision  Coipmis- 
sion.  In  doing  so  they  have  compared  it,  section  by  section, 
with  our  existing  laws,  and  also  with  the  Codes  of  some  of  the 
most  populous  States.  Li  the  performance  of  this  labor,  they 
have  constantly  consulted  with  the  Commissioners,  and  suggested 
such  amendments  as  they  deemed  advisable. 

This  Code  is  divided  into  Four  Parts.  Part  I  treats  of  Courts 
of  justice,  their  organization,  jurisdiction,  and  terms;  of  judi- 
cial oflBlcers;  of  jurors,  their  qualifications  and  the  manner  of 
selecting  them;  of  the  ministerial  officers  of  a  Court  of  justice, 
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and  of  attorneys  and  counselors  at  law.  Part  11  treats,  first,  of 
limitations  of  actions;  and,  second,  of  the  general  practice  in 
Courts.  Part  III  treats  of  special  proceedings  of  a  civil  nature, 
such  as  writs  of  mandate  and  review,  contesting  elections,  the 
enforcement  of  liens,  eminent  domain,  and  proceedings  in  Pro- 
bate Courts.  Part  IV  is  devoted  to  evidence.  The  arrange- 
ment is  admirable,  and  all  the  subjects  are  properly  included 
and  well  treated. 

The  Title  on  Evidence  is  in  part  new,  but  in  other  respects 
the  Commission  have  followed  closely  existing  laws.  A  change 
has  been  made  in  the  practice  in  relation  to  new  trials,  but  we 
consider  this  a  great  improvement.  In  many  instances,  where 
the  Supreme  Court  has  pointed  out  defects  in  the  practice,  the 
defects  have  been  cured.  The  Title  on  Eminent  Domain  is  new 
and  valuable. 

We  earnestly  recommend  the  passage  of  the  bill  prepared  by 
the  Commission  for  a  Code  of  Civil  Procedure. 

We  request  your  Excellency  to  transmit  a  copy  of  this  to  the 
Legislature.  Respectfully  submitted.     . 

CHARLES  A.  TUTTLE, 
SEDNET  L.  JOHNSON. 
Sacramento,  February  26, 1872. 


To  the  Honorable  the  Legislature  of  the  State  of  California: 

The  Joint  Committee  on  Revision,  appointed  by  the  Le^sla- 
ture  to  examine  The  Code  of  Civil  Procedure,  Civil  and  Penal 
Codes,  beg  leave  to  make  the  following  report: 

Your  committee  have  carefully  examined  the  bill  for  a  Code 
OF  Civil  Procedure,  prepared  by  the  Revision  Commission  and 
approved  by  Messrs.  Tuttle  and  Johnson,  the  Advisory  Board. 
This  Code  embodies,  in  a  single  volume,  the  laws  of  this  State 
relative  to  Civil  Procedure. 

It  bears  every  evidence  of  having  been  prepared  with  the 
greatest  care. 

The  matter  is  arranged  in  a  convenient  form,  easy  of  refer- 
ence. 

The  only  material  departure  fix)m  our  present  law  is  in  relsr 
tion  to  the  preparation  of  cases  for  appeal,  or  for  hearing  on 
motion  for  a  new  trial.  For  the  cumbersome  system  of  state- 
ments and  counter  statements,  a  system  founded  upon  bills  of 
exception  has  been  adopted;  the  system  adopted  is  contained 
in  a  few  well-drawn  sections,  which  stand  out  in  marked  and 
favorable  contrast  to  the  present  law.  Indeed,  your  committee 
feel  confident  that  there  is  not  a  lawyer  who  has  had  any  expe- 
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rienee  in  the  practice  but  will  say  that  this  change  alone,  intra- 
dncine  certainty  where  all  is  uncertainty,  is  worth  the  whole 
coet  of  the  revision. 

After  a  careful  examination,  we  give  to  this  Code  our  unqual- 
ified approval  and  indorsement,  and  herewith  report  it  to  the 
Legislature  and  recommend  its  adoption. 

W.  W.  PENDEGAST,  Chairman, 
J.  T.  FAKLET, 
JAMES  VAN  NESS, 
A.  COMTE,  Jr., 

Senate  Committee. 

C.  G.  W.  FRENCH,  Chairman, 
F.  E.  SPENCER, 

Assembly  Committee. 

We  here,  too,  take  the  liberty  of  inserting  the  following  dis- 
I)atch,  received  by  the  Code  Commission  on  the  adoption  of  the 

Codes: 

«^  New  York,  March  18, 1872. 
**  An  honor  to  you  for  your  great  work  accomplished!    It 
will  be  the  boast  of  California  That,  first  of  English-speaking 
States,  she  set  the  example  of  written  laws  as  the  necessary 
complement  of  a  written  Constitution  for  a  free  people. 

**  DAVID  DUDLEY  FIELD." 

In  conclusion,  we  sincerely  hope  that  our  labors  may  be  of 

service  to  the  profession. 

CREED  HATMOND, 

JOHN  C.  BURCH. 
Sacbahskto,  November  1, 1872.  .  . 
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RULES  OF  THE  SUPREME  COURT. 


ADOPTED    OCTOBER    26th^1872. 


Bttlx  1.  Admission  of  attorneys  at  law. 

2.  Filing  transcripts,  points,   and  aathorities,   and   service 

thereof. 

3.  When   appeal  may  be  dismissed  for  want  of  filing  the 

record,  etc. 
i.  On  motion  to  dismiss  without  notice  certificate  must  show 
what.    What  must  he  shown  on  motion  with  notice. 

5.  Transcripts  to  he  printed,  and  how.. 

6.  Transcript  to  be  arranged,  how.    This  rule  to  be  strictly 

enforced. 

7.  Map  or  survey,  how  furnished  and  referred  to. 

8.  Transcript,  when  not  to  be  filed. 

9.  Copy  of  transcript,  how  served;  what  is  equivalent;  costs. 

10.  Written  transcript,  and  fiinds  to  print,  may  be  transmitted 

to  the  Clerk.    His  duty  thereon. 

11.  Printing,  etc.,  as  costs,  how  taxed. 

12.  Errors  and  defects,  how  corrected. 

13.  Exceptions  or  objections  to  any  of  the  proceeding^  in  per^ 

fecting  the  appeal,  how  taken,  and  when. 

14.  Substitution  on  the  suggestion  of  death  or  other  disability 

of  a  party  pending  appeal,  how  made. 

15.  Calendar,  how  and  when  arranged. 

16.  Criminal  cases  to  be  placed  at  the  head  of  the  calendar. 

17.  How  other  printing  to  be  done. 

18.  Number  of  counsel,  and  in  what  time  to  be  heard. 

19.  Opinions  to  be  corrected,  and  then  recorded  by  the  Clerk. 

20.  Motions  for  rehearing,  how   made.     Erivolous  to  incur 

costs,  etc. 

21.  When  remittitur  to  issue. 

22.  Time  of  notice  of  motion,  five  days. 

23.  Certified  copy  of  opinion  to  accompany  remittitur. 


Xii  RULES   OP  THE   SUPREME   COURT. 

Rule  24.  Transcript  and  papers,  how  withdrawn. 

25.  Writs  of  certiorari,  when  issued. 

26.  Costs,  to  whom  chargeable  primarily;  to  be  paid,  when. 

27.  Causes  brought  on  for  hearing,  how  and  when. 

28.  Applications  for  peremptory  writs  of  mandate,  and  proceed- 

ings therein. 

29.  Applications  for  alternative  writs  of  mandate,  and  proceed- 

ings therein. 

30.  Preliminary  motions  in  such  proceedings  heard  first  day  of 

the  term. 

31.  Questions  of  fact  in  such  proceeding^,  how  disposed  of. 

32.  Final  argument  in  such  cases,  when  heard.    Not  ready,  to 

be  continued  till  next  term. 

33.  A  peremptory  writ  of  mandate  to  issue  immediately,  when 

awarded* 

34.  Prpof  of  6er\'ice  of  notice,  what,  and  proceedings  thereafter* 

35.  Dismissal  of  appeal  on  stipulation.    How  entered  by  Clerk. 

36.  Original  paper  may  be  required  to  be  produced,  when  find 

by  whom. 

37.  Application  for  prerogative  writs  to  show  what,  and  the  real 

parties  in  interest. 

Admission  RuLE  1.  Applicants  for  license  to  practice  as  at- 
atiaw.  torneys  and  counselors  will  be  examined  in  open 
Court,  on  the  first  day  of  the  term,  and  on  that  day 
only.  Persons  applying  for  admission  otherwise  than 
upon  examination  must  personally  appear  in  Court  at 
the  time  the  motion  for  their  admission  is  made.  No 
applicant  will  be  examined  unless  he  shall  have  filed 
with  the  Clerk  of  the  Court,  on  or  before  the  first  day 
of  the  term  at  which  he  presents  himself  for  examina- 
tion, a  certificate,  signed  by  at  least  two  attorneys  of 
the  Court,  each  of  whom  shall  have  been  regularly 
engaged  in  practice  as  such  for  at  least  four  years 
next  theretofore,  stating  in  substance  that  they  have, 
and  that  each  of  them  has,  carefully  and  diligently 
examined  the  applicant  touching  his  qualifications  in 
point  of  learning  in  the  law  to  be  admitted  to  practice; 
that  it  satisfactorily  appeared  to  them,  and  each  of 
them,  upon  such  examination,  that  the  applicant  had 
been  engaged  in  the  study  of  the  law  for  a  period  of 
time  to  be  named  in  the  certificate,  naming  the  place 
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at  which,  and  the  person  under  whom,  if  any,  such 
study. had  been  prosecuted;  that  the  applicant  had, 
danng  that  time,  read  certain  books  of  law,  which 
books  shall  be  enumerated  in  the  certificate;  and 
stating  any  other  fact  tending  to  show  the  extent  of 
the  attainments  of  the  applicant,  and  also,  that  in  their 
opinion  the  applicant  possesses  the  requisite  qualifica- 
tions in  point  of  law  learning  to  entitle  him  to  be 
admitted  to  practice. 

Note.— See  Ex  Parte  Snellinj^,  Oct.  Term,  1872, 
cited  in  note  to  Sec.  279  of  this  Code. 

Rule  2.    The  appellant   in  a  civil    action  shall,  PiUng . 

^^  ^   trBDScnpta, 

•within  forty  days  after  the  appeal  is  perfected,  and  the  JSlhorima, 
statement  on  appeal,  if  there  be  one,  is  settled,  file  the  thwoot^*^ 
printed  transcript  of  the  record,  duly  certified  to  be 
correct  by  the  attorneys  of  the  respective  parties,  or 
by  the  Clerk  of  the  Court  from  which  the  appeal  is 
taken.     Within  fifteen  days  thereafter  the  appellant 
shall  serve  and  file  his  brief,  or  his  points  and  authori- 
ties; and  within-fifteen  days  thereafter  the  respondent 
shall  serve  and  file  his  brief,  or  points  and  authorities; 
and  the  appellant  may,  within  ten  days  thereafter, 
serve  and  file  his  brief,  or  points  and  authorities  in 
reply.     Written   evidence   of  the   service  upon  the 
adverse  party  of  the  transcript  and  brief,  and  points 
and  authorities,  shall  be  filed  therewith.    There  shall 
also  be  filed  eight  copies  of  the  transcript,  and  of  each 
of  the  brie&  and  points  and  authorities  for  the  Jus- 
tices, Reporter,  the  State  Libmry,  and  the  San  Fran- 
cisco Law  Library.    The  times  above  limited  may  be 
extended  by  stipulation,  but  shall  not  be  extended  by 
the  Court,  or  the  order  of  three  Justices,  more  than 
twenty  days;    and  such   extension  of  time  shall  be 
granted  only  upon  good  cause,  shown  by  afiidavit.    No 
brie&  or  points  shall  be  filed  after  the  cause  is  sub- 
mitted, unless  the  Court,  of  its  own  motion,  shall  so 
direct    Li  criminal  actions  the  written  transcript  of 
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the  record  shall  be  prepared  as  provided  by  Eule  6, 
and  shall  be  filed  within  thirty  days  after  the  appeal 
is  taken.  The  respective  parties  shall  file  their  briefe 
or  points  and  authorities  as  the  Court  may  direct. 

Note. — A  Court  may  not,  by  a  rule,  deprive  one  of 
a  statutory  right.— People  vs.  McClellan,  31  Cal.,  p.  103. 
When  the  rules  of  the  Court  below  are  relied  on  to 
sustain  a  point  in  this  Court,  the  record  should  discloae 
the  rule.  This  Court  is  not  presumed  to  know  the  rulee 
of  the  inferior  Courts. — Worden  vs.  Mendocino  Co.,  32 
Cal.,  p.  655.  The  points  relied  on  to  reverse  the  judg- 
ment should  bo  made  in  the  opening  brief. — Hihn  vs. 
Curtis,  31  Cal.,  p.  398.  Where  briefs  are  to  be  filed  in 
a  specified  time,  and  no  brie&  are  filed,  unless  the  tran- 
script contains  assignments  of  error  the  judgment  will^ 
be  affirmed. — Hickenbotham  vs.  Monroe,  28  Cal.,  p. 
489;  Hohn  vs.  Roach  et  al.,  25  Cal.,  p.  37;  Edmondson 
vs.  Alameda  Co.,  24  Cal.,  p.  349.  When  no  points  and 
authorities  are  furnished  by  the  appellant,  the  judgment 
will  be  affirmed  without  examination. — Hutton  vs.  Reed 
*  et  als.,  25  Cal.,  p.  483. 

When  Rule  3.    If  the  transcript  of  the  record  be  not  filed 

appeal 

SSmiMed  ^^^^^  ^^^  *^^®  prescribed,  the  appeal  may  be  dis- 
fiUng^the^^  missed  on  motion,  with  or  without  notice,  during  the 
first  week  of  the  term  at  which  the  motion  is  made, 
or  at  any  time  afterwards  during  a  term,  upon  notice 
given.  If  the  transcript,  though  not  filed  within  the 
time  prescribed  by  the  preceding  rule,  be  already 
actually  on  file  at  the  time  the  motion  is  made  or 
notice  given,  that  fact  shall  be  a  sufficient  answer  to 
the  motion.  If  a  cause  be  dismissed  during  the  first 
week  of  a  term  without  notice,  the  dismissal  shall  be 
final,  unless,  upon  good  cause  shown,  and  upon  notice 
to  the  party  obtaining  the  order  of  dismissal,  it  be 
restored  during  the  same  term. 

Note. — Under  previous  rules  of  the  Court  on  the 
same  subject,  consult  Stack  vs.  Barnes,  2  Cal.,  p.  16; 
Haight  vs.  Gay,  8  Cal.,  p.  297;  Hager  vs.  Mead,  25 
Cal.,  p.  599. 

Rule  4.    On  a  motion  to  dismiss  an  appeal  made 
during  the  first  week  of  a  term,  and  without  notice, 


reoord,  etc. 


BULBS  OF  THB  SUPREME  COUBT.  XV 

there  shall  be  presented  the  certificate  of  the  Clerk  Onmotion 

-^  to  dismiss 

below,  under  the  seal  of  the  Court,  certifying  the  j^J^^*** 
amount  or  character  of  the  judgment  or  order  ap-  mSrt^sbow 
pealed  from,  the  date  of  its  rendition,  the  fact  and  ^^^^ 
date  of  the  filing  of  the  notice  of  appeal,  together 
with  the  fitct  and  date  of  service  thereof  on  the 
adrerse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears,  the  fact  and  date  of  filing 
the  undertaldng  on  appeal,  and  that  the  same  is  in  due 
fimn;  the  &ct  and  time  of  the  settlement  of  the  state- 
ment on  appeal,  if  there  be  one,  and  also  that  the 
appellant  has  received  a  duly  certified  transcript,  or 
that  he  has  not  requested  the  Clerk  to  certify  to  a  cor- 
rect transcript  of  the  record,  or  if  he  has  made  such 
request,  that  he  has  not  paid  the  fees  therefor,  if  the    • 
same  have  been  demanded.    On  motion  to  dismiss  an  what  most 

be  shown 

appeal  upon  notice  given,  the  defiiult  or  failure  upon  J^^^JoSo©. 
which  the  motion  is  grounded  shall  be  made  to  appear 
hy  the  moving  papers,  copies  of  which  shall  be  served 
with  the  notice,  and  which  may  consist  of  affidavits  or 
other  aatisfiictOTy  prooi^  or  the  certificate  of  the  Clerk 
below,  as  to  any  or  all  the  several  matters  first  above 
mentioned.  If  an  appeal  shall  have  been  taken  and 
perfected  in  the  form  required  by  statute,  and  after 
the  time  limited  by  law  for  the  taking  of  such  appeal 
had  already  expired,  the  opposite  party  may,  under 
the  provisions  of  this  rule,  move  to  dismiss  such  ap- 
peal on  that  ground,  whether  the  time  for  filing  the 
transcript  has  expired  or  not. 

KoTE. — See  Bolander  vs.  Gentry,  decided  at  April 
Term,  1868,  not  reported.  The  certificate  mtist  show 
that  the  statement  had  been  settled.  It  is  not  sufficient 
that  it  was  filed. — ^Thompson  vs.  Thornton,  January 
Term,1l872.  The  certificate  is  defective  because  it  does 
not  state  whether  a  statement  on  appeal'wtis  filed;  also 
because  it  does  not  state  the  amount  or  character  of  the 
jodjpnent.  The  recitals  in  a  copy  of  the  undertaking 
on  appeal  does  not  supply  the  omission  in  the  Clerk's 
certificate.    The  requirements  of  this  rule  must  be  set 
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out  in  the  certificate,  and  it  is  insufficient  to  show  them 
by  reference  to  documents  on  file. — Bennett  vs.  Ben- 
nett, January  Term,  1872.  See  requirements  of  this 
rule. — Lewis  et  al.  vs.  Longmaid,  same  term. 

Tnmsoripta  RuLE  5.  All  traiiscripts  of  rocorda  in  civil  cases 
printed,  shall  be  printed  on  unruled  white  writing  paper,  ten 
inches  long  by  seven  inches  wide,  with  a  margin  on 
the  outer  edge  of  not  less  than  two  inches  wide.  The 
printed  page,  exclusive  of  any  marginal  note  or  refer- 
ence, shall  be  seven  inchefs  long  and  three  and  one  half 
inches  wide.  The  folios,  embracing  ten  lines  each, 
shall  be  numbered  from  the  commencement  to  the 
end,  and  the  numbering  of  the  folio  shall  be  printed 
on  the  left  margin  of  the  page.  Small  pica  solid  is 
the  smallest  letter  and  most  compact  mode  of  compo- 
sition allowed. 


Transcript       RuLB  6,    The  pleadings,  proceedings,  and  statement 

to  be 

arranged,  shall  be  chronologically  arranged  in  the  transcript,  and 
each  transcript  shall  be  prefaced  with  an  alphabetical 
index  specifying  the  folio  of  each  separate  paper,  order, 
or  proceeding,  and  of  the  testimony  of  each  witness; 
and  the  transcript  shall  have  at  least  one  blank  fly-sheet 
This  rule  to  cover.  The  chronological  arrangement  of  the  several  parts 
enforced,  of  the  transcript,  and  a  strict  compliance  with  the  other 
requirements  of  this  rule,  will  be  exacted  of  the  appel- 
lant, or  party  filing  the  record  here,  in  all  cases,  by 
the  Courty  whether  objection  by  the  opposite  party  be 
made  or  not;  and  for  any  fiiilure  or  neglect  in  these 
respects  which  is  found  to  obstruct  the  examination  of 
the  record,  the  appeal  may  be  dismissed. 

Map  or  Rule  7.    Whenever  a  map  or  survey  forms  part  of 

how,  '       the  transcript,  it  shall  not  be  necessaty  to  furnish  more 

rdSrred  to  ^^^^  ^^®  ^^P^  thereof,  which  shall  be  annexed  to  the 
transcript  filed  with  and  certified  by  the  Clerk,  and 
reference  thereto  may  be  made  in  the  other  copies. 

Note.— Franklin  vs.  Goodwin,  81  Cal.,  p.  458. 
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Rule  8.    No  transcript  or  other  paper  or  document,  Transcript, 

*■  "*■     -^  when  not 

required  to  be  printed,  which  feils  to  conform  to  the  to  be  filed, 
requirements  of  these  rules,  shall  be  filed  by  the  Clerk. 

Rule  9.    Before  the  printed  transcript  is  filed,  a. Copy  of 

*-  ^  transcnpt, 

copy  thereof  shall  be  served  upon  the  adverse  party,  J^^^ 
and  if  there  be  more  than  one  adverse  party,  appear- 
ing by  different  attorneys,  on  the  attorney  of  each 
party  so  appearing.  K  a  party  shall  present  to  the  what  is 
attorney  of  the  adverse  parly  a  transcript  on  appeal, 
and  request  his  certificate  that  the  same  is  correct,  and 
said  attorney,  upon  such  request,  shall,  for  a  period  of 
five  days,  neglect  or  refuse  to  join  in  such  certificate, 
or,  if  deemed  incorrect,  shall  neglect  or  refuse,  for  the 
same  time,  to  serve  upon  the  party  making  the  request 
a  written  statement  of  the  particulars  in  which  the 
transcript  is  incorrect;  or,  upon  the  presentation  of  the 
transcript  corrected  in  the  particulars  thus  specified, 
shall  still  neglect  or  refuse,  for  a  period  of  two  days, 
to  join  in  such  certificate,  the  costs  of  procuring  the  costs, 
certificate  to  such  transcript  of  the  Clerk  of  the  Court 
from  which  the  appeal  is  taken  shall  be  taxed  against 
the  party  whose  attorney  so  neglects  or  refuses. 

Note.— See  Estate  of  Boyd,  25  Cal.,  p.  512. 

RrLB  10.    The  written  transcript,  authenticated  in  Wnttwi 

,  transoript, 

the  mode  prescribed  by  Rule  9,  together  with  suf-  f"**?^^*^ 
ficient  funds  to  pay  the  expenses  of  printing  the  same,  JJ^nemlt- 
may  be  transmitted  to  the  Clerk  of  this  Court.     The  ctt'^* 
Clerk,  upon  the  receipt  thereof,  shall  cause  the  tran-  thereon, 
script  to  be  printed,  and  to  a  printed  copy  shall  annex 
his  certificate  that  the  said  printed  transcript  is  a  full 
and  correct  copy  of  the  transcript  furnished  to  him  by 
the  party;   and  said  certificate  shall  be  prima  facie 
evidence  that  the  same  is  connect.    The  said  printed 
copy  so  certified   shall  be  filed,  and  constitute  the 
record  of  the  cause  in  this  Court.     Printed  copies 

c — Co.  C,  Pro. — ^voL  i. 
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thereof  shall  be  furnished  as  provided  in  Rule  2,  and 
the  Clerk  shall  also  immediately  transmit,  by  mail  or 
express,  copies  to  the  attorneys  of  the  adverse  parties, 
and  note  such  service  on  the  original. 

Rule  11.  The  expense  of  printing  transcripts  on 
appeal,  and  pleadings,  affidavits,  or  other  papere  con- 
stituting the  record  in  original  proceedings  upon  which 
the  case  is  heard  in  this  Court,  required  by  these  rules 
to  be  printed,  shall  be  allowed  as  costs,  and  taxed  in 
bills  of  costs  in  the  usual  mode. 

Rule  12.  For  the  purpose  of  correcting  any  error 
or  defect  in  the  transcript,  either  party  may  suggest 
the  same  in  writing,  and,  upon  good  cause  shown, 
obtain  an  order  that  the  proper  Clerk  certify  to  this 
Court  the  whole  or  part  of  the  record,  as  may  be 
required,  or  may  produce  the  same,  duly  certified, 
without  such  order.  If  the  attorney  or  counsel  of  the 
adverse  party  be  absent,  or  the  fact  of  the  alleged 
error  or  defect  be  disputed,  the  suggestion  may  be 
accompanied  by  an  affidavit  showing  the  existence  of 
the  error  or  defect  alleged. 

Note. — Wakeman  vs.  Coleman,  28  Cal.,  p.  58;  Hihn 
vs.  Curtis,  31  Cal., -p.  398. 

Rule  13.  Exceptions  or  objections  to  the  tran- 
script, statement,  the  bond,  or  undertaking  on  appeal, 
the  notice  of  appeal,  or  to  its  service,  or  any  technical 
exception  or  objection  to  the  record  affecting  the  right 
of  the  appellant  to  be  heard  on  the  points  of  error  as- 
signed, which  might  be  cured  on  suggestion  of  dimi- 
nution of  the  record,  must  be  taken  and  noted  in  the 
printed  points  of  the  respondent  required  to  be  filed 
and  served  under  Rule  2,  or  they  will  not  be  regarded; 
and  when  so  'noted,  it  shall  be  the  duty  of  the  appel- 
lant to  present  and  file  at  the  hearing  of  the  cause 
such  additional  record,  certificate,  or  other  matter,  if 
such  there  be,  to  remove  or  answer  the  objection  or 
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exception  so  taken;  othei-wise  such  objection  or  excep- 
tion, if  well  taken,  shall  prevail. 

Note. — See  Lynch  vs.  Dunn,  34  Cal.,  p.  518;  Solo- 
mon vs.  Keese,  34  Cal.,  p.  28.  Respondent's  objections 
are  not  waived  by  their  failing  to  take  an  exception  to 
the  transcript,  according  to  this  rule. — See  opinion  in 
Todd  vs.  Winants,  36  Cal.,  p.  131,  in  explanation. 

Rule  14.     Upon  the  death  or  other  disability  of  a  substitu- 
tion on  the 

party  pending  an  appeal,  his  representative  shall  be  suMestion 

sabstitated  in  the  suit,  by  suggestion  in  writing,  on  the  Jigabiifty 

part  of  such  representative,  or  of  any  party  on  the  pe^dFng*^ 

record.    Upon  the  entry  of  such  suggestion,  an  order  Sow^mado. 
of  substitution  shall  be  made,  and  the  cause  shall  pro- 
ceed as  in  other  cases. 

Note.— Black  vs.  Shaw,  20  Cal.,  p.  68;  S.  &  L. 
Society  vs.  Gibb,  31  Cal.,  p.  609. 

Rule  15.    One  week  before  the  commencement  of  calendar, 
the  term,  the  Clerk  shall  place  on  the  calendar  all  when    , 

^  arranged, 

causes  which  have  been  continued  from  the  previous 
term;  also,  all  causes  in  which  the  transcripts  have 
been  filed  and  the  briefe  or  points  and  authorities  of 
both  parties  have  been  filed,  and  the  briefs  or  points 
and  authorities  in  reply  have  been  filed  or  waived,  or 
the  time  for  filing  the  same  has  expired.     Causes  in  \ 

which  the  transcripts  and  the  briefs  or  points  and 
authorities  of  both  parties  have  been  filed,  may  be 
placed  on  the  calendar  on  the  stipulation  of  the  par- 
ties. Causes  may  be  placed  on  the  calendar  on  the 
motion  of  either  party — five  days  notice  of  the  motion 
being  given — ^when  the  opposite  party  has  failed  to 
file  the  transcript,  or  his  brief  or  points  and  authori- 
ties, as  prescribed  by  Rule  2.  When  the  transcript  in 
a  criminal  cause  is  filed,  after  the  calendar  is  made 
up,  the  cause  may  be  placed  thereon  by  consent,  or  on 
the  motion  of  the  defendant. 

Note. — A  cause  will  not  be  placed  on  the  calendar 
in  accordance  witl^he  stipulation  of  the  parties,  except 
on  compliance  with  this  rule.    The  transcript,  briefs. 


XX 
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or  points  and  authorities  of  both  parties  must  be  filed 
before  the  Court  will  permit  the  cause  to  be  placed 
upon  the  calendar  on  the  stipulation  of  the  parties. 
These  facts  must  be  shown  when  the  motion  is  made. — 
Plant  vs.  Smythe  (No.  3150),  January  Term,  1872. 
Except  on  good  cause  shown  the  position  of  a  cause 
on  the  calendar,  set  by  the  Clerk,  will  not  be  changed, 
either  on  stipulation  or  motion  of  either  party. — Wet- 
more  vs.  San  Francisco  (No.  2945),  January  Term,  1872. 

Rule  16.  Criminal  causes  shall  be  placed  at  the 
head  of  the  calendar,  and  other  causes  shall  be  arranged 
on  the  calendar  as  the  Chief  Justice  or  the  Court  may 
direct. 

Rule  17.  In  all  cases  where  a  paper  or  document 
is  required  by  these  rules  to  be  printed,  it  shall  be 
printed  upon  similar  paper  and  in  the  same  style  and 
form  (except  the  numbering  of  the  folios  in  the  mar- 
gin) as  is  prescribed  for  the  printing  of  transcripts. 

Rule  18.  No  more  than  two  counsel  on  a  side  will 
be  heard  upon  the  argument,  except  in  peculiar  and 
important  cases;  but  each  defendant  who  has  appeared 
separately  in  the  Court  below,  may  be  heard  through 
his  own  counsel.  The  counsel  for  each  party  will  be 
allowed  only  one  hour,  unless  an  extension  of  time  be 
obtained  from  the  Court,  before  the  argument  is  com- 
menced. 

Note. — See  note  to  Rule  1,  ante. 

Rule  19.  All  opinions  delivered  by  the  Court,  after 
having  been  finally  corrected,  shall  be  recorded  by  the 
Clerk. 

Rule  20.  All  motions  for  rehearing  shall  be  upon 
petition,  which,  in  civil  cases,  shall  be  printed.  The 
petition  must  be  filed  within  twenty-five  days  after  the 
judgment  has  been  rendered.  The  time  herein  pre- 
scribed shall  not  be  extended  By  the  Court,  and  the 
Clerk  shall  not  file  a  petition  after  such  time  has  ex- 
pired.   The  petition  shall  operate  as  a  stay  of  proceed- 
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ings  until  it  has  been  determined.    When  it  appears  Frivolous 

to  incur 

'that  a  petition  has  been  tiled  for  delay  only,  or  is  firivo-  costs,  etc. 
loos,  the  Court  may  impose  such  costs  and  damages  as 
may  be  deemed  proper. 

Note. — This  Court  may  direct  a  rehearing  at  any 
time  before  the  remittitur  has  been  sent  to  and  filed  in 
the  Clerk's  office  of  the  Court  below. — Grogan  &  Lent 
vs.  Bockle,  1  Cal.,  p.  193.  Rehearings  will  not  be 
granted  with  the  same  indulgence  as  formerly. — An- 
drews vs.  Mok.  Hill  Co.,  7  Cal.,  p.  330.  What  cannot 
be  urged  as  error  for  the  first  time  on  a  petition  for 
rehearing. — Payne  &  Dewey  vs.  Treadwell,  16  Cal.,  p. 
220.  An  extension  of  the  time  prescribed  by  the  rules 
of  the  Court  for  filing  a  petition  for  a  rehearing  will  not 
be  granted,  when. — Ferris  vs.  Coover,  10  Cal.,  p.  589. 
When  a  rehearing  will  be  granted  on  application,  with- 
out reference  to  the  merits  of  the  case. — Patterson  vs. 
Ely,  18  Cal.,  p.  28.  A  modification  of  the  judgment, 
if  made  at  all,  is  after  a  rehearing  is  granted. — Argent! 
vs.  City  of  San  Francisco,  80  Cal.,  p.  458.  These  plain 
and  positive  provisions  cannot  be  avoided  upon  the 
grounds  of  accident  or  excusable  neglect.  The  filing 
of  a  petition  for  a  rehearing  is  not  a  matter  of  right;  it 
is  a  privilege  given  by  the  Court,  governed  and  limited 
entirely  by  its  rules.  They  are  authorized  by  statute, 
and  are  construed  as  statutes  are  construed. — Hanson 
vs.  McCue  (No.  2578),  January  Term,  1872. 


Rule  21.    No  remittitur  shall  issue  until  after  the  when, 
expiration  of  twenty-five  days  from  the  entry  of  the  to  issue. 
judgment.or  order,  unless  upon  the  order  of  the  Court, 
or  of  three  of  the  Justices. 

Note. — There  is  no  power  to  grant  a  stay  of  proceed- 
ings on  a  judgnient  until  an  application  can  be  made  to 
some  Justice  of  the  Supreme  Court  of  the  United 
States  to  issue  a  citation  on  a  writ  of  error. — Greely  vs. 
Townsend  et  al.,  25  Cal.,  p.  614. 

EuLE  22.    In  all  cases  where  notice  of  a  motion  is  Time  of 

,  ,  .  ,      notice  of 

necessary,  unless  for  good  cause  shown  the  time  is  motion, 

nve  days. 

shortened  by  an  order  of  one  of  the  Justices,  the  notice 
shall  be  five  days,  if  the  attorney  upon  whom  service 
is  to  be  made  resides  norfh  of  an  east  and  west  line 
dawn  one  hundred  and  twenty-five  miles  south  of  Sao- 
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ramento,  and  south  of  a  similar  line  drawn  at  the  same 
distance  north  of  Sacramento;  and  ten  days,  if  such 
attorney  reside  without  said  limits. 

Certified  RuLE  23.     "When  a  judgment  is  reversed  or  modi- 

opinion  to     fied,  a  certified  copy  of  the  opinion  in  the  case,  if 

accompany  '  * ''  '■ 

remitutur.  there  be  any,  shall  be  transmitted,  with  the  remittitur, 
to  the  Court  below. 

Tranacript        RuLE  24.    No  paper  shall  be  taken  from  the  Court 

and  paperSt 

ho^  n  ^^^^  ^^  Clerk's  office,  except  by  order  of  the  Couit, 
or  of  one  of  the  Justices.  No  order  will  be  made  for 
leave  to  withdraw  a  transcript  for  examination,  except 
upon  written  consent,  to  be  filed  with  the  Clerk. 

Writs  of.         Rule  25.    Writs  of  certiorari  may  be  issued  by  the 

certioran,  ''  ^ 

issued.  Clerk,  upon  the  order  of  the  Court,  on  the  filing  of  a 
petition  therefor,  and  shall  be  returnable  in  thirty  days. 

Costa,  to  Rule  26.     When  causes  are  placed  upon  the  calen- 

whom 

chargeable   dar  parties  shall  be  primarily  liable  for  costs  as  fol- 

pnmanly.  *  j.  •/ 

To  be  paid.  lo^g.  igt.  If  by  the  appellant,  he  shall  first  be  liable; 
2d.  If  by  the  respondent,  or  by  consent,  then  both  par- 
ties. In  civil  cases  the  Clerk  shall  not  be  required  to 
remit  the  final  papers  until  the  costs  are  paid. 

Causes  RuLB   27.     All  causcs  regularly  on  the    calendar 

brought  on  i        i  o  ^ 

how  Md°*'  ^^^  brought  to  a  hearing  by  either  pdrty  when 
when.  called  in  their  order  on  the  day  for  which  they  are 
set,  or  as  soon  thereafter  as  they  may  be  reached  in 
the  regular  call,  without  further  notice  than  is  con- 
tained in  the  apportionment  of  the  calendar  by  the 
Clerk.  When  the  appellant  has  failed  to  file  the  tran- 
script, as  provided  by  Rule  2,  and  the  cause  is  put  on 
the  calendar  on  the  motion  of  the  respondent,  the 
appeal  will  be  dismissed  or  judgment  affirmed,  in  the 
discretion  of  the  Court,  on  motion  of  respondent. 

Rule  28.    All  applications  to  this  Court  for  peremp- 
tory writs  of  mandate  must  be  noticed  for  the  first  day 
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of  the  term.    The  notice  shall  require  the  respondent  AppUca- 

^  ^       ,  tionsfor 

to  serve  and  file  his  answer  within  the  time  hereinaf-  peremptory 

writs  of 

ter  specified,  and  notify  him  that  if  he  fails  to  answer  ^d°^' 
within  the  time  prescribed,  the  application  will  be  Sorei^ 
heard  on  the  moving  papers  on  the  first  day  of  the 
next  term.  The  notice  of  the  application,  together 
with  a  copy  of  the  affidavit  and  other  papers  upon 
which  the  application  will  be  based,  shall  be  served 
on  the  respondent  at  least  twenty  days  before  the  said 
first  day  of  the  term,  unless  the  Court  or  one  of  the 
Justices  shall  shorten  the  time.  As  soon  as  practica- 
ble after  such  service,  the  said  notice,  affidavit,  and 
other  papers,  together  with  the  evidence  of  service, 
shall  be  filed  by  the  applicant  with  the  Clerk  of  this 
Court.  Within  the  time  mentioned  in  the  notice  the 
respondent  shall  file  his  answer  and  serve  a  copy  thereof 
on  the  applicant  or  his  attorney. 

Rule  29.    When  the  application  is  for  an  altemar  AppUca- 
tive  writ,  the  affidavit  upon  which  the  application  is  aitomatwe 
made  shall  be  filed  with  the  Clerk  before  the  issuing  ™^°J^* 
of  the  writ,  and  a  copy  of  the  same  shall  be  served  SeroS" 
with  the  writ.    The  writ  shall  command  the  party  to 
do  the  act  required  to  be  performed,  or  show  cause 
why  he  has  not  done  so,  by  filing  his  answer  thereto 
within  the  time  specified  in  said  writ,  as  hereinafter 
provided;  and  shall  notify  the  respondent  that  on  fail- 
ure so  to  do  the  application  for  the  peremptory  writ 
will  be  heard  on  the  papers  of  the  moving  party,  on 
the  first  day  of  the  next  succeeding  term,  or  upon  such 
day  in  term  as  may  be  appointed  by  the  Court,  when 
a  special  return  day  has  been  inserted  by  order  of 
Court    The  return  day-specified  in  the  writ  shall  be 
twenty  days  after  service  of  a  copy  of  the  writ  and 
affidavit;  or,  if  the  Court  appoint  a  special  return  day, 
then  the  day  so  appointed.    Within  the  time  so  desig- 
nated for  the  return  of  said  writ,  the  respondent  shall 
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either  do  the  act  required  to  be  performed  or  file  with 
the  Clerk  his  answer  to  the  writ  and  affidavit,  and  serve 
a  copy  thereof  on  the  applicant. 

Preiimi-  RuLE  30.    Ih  proceedings  relating  to  writs  of  man- 

such  wi^  date,  preliminary  motions  necessary  to  be  disposed  of, 

heMdfwt  before  the  cause  is  placed  upon  the  calendar  for  final 

t«m?     *  argument,  will  be  heard  on  the  firet  day  of  the  term. 


Qaofltioxis 
of  fact  in 


Rule  31.  If,  in  such  proceedings,  an  answer  be 
oeedinST  ^^^^  wliich  raiscs  an  issue  of  fact,  essential  to  the  de- 
dSpoBodot  termination  of  the  application,  the  question  of  fact 
will  be  directed  to  be  tried  by  a  jury,  before  some 
District  Court,  to  be  designated  in  the  order,  or  where 
the  parties  so  agree,  by  a  referee;  and  the  argument 
will  be  postponed  till  the  verdict  or  finding  upon  such 
issue  of  feet  shall  be  duly  certified  to  this  Cornet. 


Final 
argament 
in  Bach 
cases,  when 
heard.    . 


Not  ready, 
to  be 
continued 
till  next 
term. 


A  peremp- 
tory writ 
of  mandate 
to  issue 
immediate- 
ly when 
awarded. 


Proof  of 
service  of 
notice, 
what,  and 
proceed- 

*?*■    ^ 
thereafter. 


Rule  32.  The  final  argument  in  proceedings  for 
writs  of  mandate,  whether  upon  questions  of  law  aris- 
ing upon  the  papers  in  the  case  or  upon  the  fects  as 
found  by  a  jury  or  referee,  will  be  heard  on  Tuesday  of 
the  second  week  of  the  term.  A  calendar  of  such 
causes  will  be  made  out  for  that  day,  upon  which  the 
Clerk  will  place  all  applications  for  mandate  ready  for 
final  hearing.  All  applications  for  writs  of  mandate 
not  ready  for  hearing  on  said  day  (unless  for  special 
reasons  otherwise  directed),  will  be  continued  to  the 
next  succeeding  term  of  the  Court. 

Rule  33.  When  a  peremptory  writ  of  mandate  is 
awarded  it  shall  issue  immediately,  xinless  stayed  by 
special  order  of  the  Court. 

Rule  34.  The  proof  of  service  of  notice  and  affida- 
vits, or  writ  and  affidavits,  shall  be  the  same  as  the 
proof  of  service  of  summons  in  civil  cases.  After  the 
return  day  has  passed,  upon  filing  due  proof  of  service 
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of  notice  and  affidavits  in  an  application  for  a  peremp- 
tory mandate,  or  of  the  affidavits  and  alternative  writ, 
when  the  alternative  writ  has  been  issued,  as  provided 
by  these  rules,  and  that  no  answer  has  t^en  served  and 
filed  as  herein  provided;  upon  application  of  the  mov- 
ing party,  the  Clerk  shall  place  the  cause  upon  the 
calendar  for  hearing,  on  the  first  day  of  the  term,  or 
such  other  day  as  may  be  specially  appointed  by  the 
Court,  upon  the  papers  of  the  applicant;  and  the  appli- 
cation shall  be  heard  upon  such  papers,  unless  the 
Court,  upon  motion  on  notice  and  affidavits,  shall 
relieve  the  respondent  from  his  defeult,  on  the  ground 
of  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect, and  permit  an  answer  to  be  filed. 

Rule  35.    An  appeal  or  writ  of  error  may  be  dis-  Dismiaaai 

.of  appeal 

missed  at  any  time,  upon  and  in  accordance  with  the  <>n   ,  ^. 

•'  '      r  Btipulation. 

written  stipulation  of  the  attorneys  of  record  of  the 
respective  parties;  and  upon  and  in  accordance  with  How 
such  stipulation,  the  Clerk  shall  enter  such  dismissal,  by  cierk. 
and  the  remittitur  shall  issue  thereon  in  accordance 
with  the  terms  of  said  stipulation. 

Rule  36.    When  the  inspection  of  an  original  paper  original 
which  was  offered  in  evidence  in  the  Court  below  is  bo  required 

,  ^  to  be 

shown  to  be  necessary  to  a  correct  decision  of  the  ^.^^^  a*^* 
appeal,  the  Court  may  order  the  Clerk  of  the  Court  ^^  ''^^°'- 
below  to  transmit  such  original  paper,  if  in  his  posses- 
sion, to  the  Clerk  of  this  Court;  and  if  such  paper  be 
in  the  possession  of  a  party  to  the  action,  he  may  pro- 
duce the  same  on  the  hearing  of  the  cause,  or  he  may, 
upon  motion  and  notice  of  the  adverse  party,  be 
required  to  produce  such  paper  on  the  hearing  of  the 
cause;  and  in  default  thereof  the  Court  will  intend  the 
paper  to  be  in  all  respects  as  alleged  by  the  opposite 
party. 

d — Co.  C.^ro. — vol.  i. 
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Appiica-  Rule  87.    If  any  application  made  to  the  Court  for 

write*to*^*  a  writ  of  mandamus,  certiorari,  prohibition,  proce- 
aadtho^*''  dendo,  or  for  any  prerogative  writ  to  be  issued  in  the 
inintopesL  exercisc  of  itq^original  jurisdiction,  and  for  which  an 
application  might  have  been  lawfully  made  to  some 
other  Court  in  the  fii^st  instance,  the  affidavit  or  peti- 
tion shall,  in  addition  to  the  necessary  matter  requisite 
by  the  rules  of  law  to  support  the  application,  also  set 
forth  the  circumstances  which,  in  the  opinion  of  the 
applicant,  render  it  proper  that  the  writ  should  issue 
originally  from  this  Court,  and  not  from  such  other 
Court — the  sufficiency  or  insufficiency  of  which  cir- 
cumstances so  set  forth  in  that  behalf  will  be  deter- 
mined by  the  Court  in  awarding  or  refusing  the  appli- 
cation. In  case  any  Court,  Judge,  or  other  officer,  or 
any  Board  or  other  tribunal,  in  the  discharge  of  duties 
of  a  public  character,  be  named  in  the  application  as 
respondent,  the  affidavit  or  petition  shall  also  disclose 
the  name  or  names  of  the  real  party  or  parties,  if  any, 
in  interest,  or  whose  interest  would  be  directly  affected 
by  the  proceedings,  and  in  such  case  it  shall  be  the 
duty  of  the  applicant  obtaining  an  order  for  any  such 
writ  to  serve  or  cause  to  be  served  upon  such  party  or 
parties  in  interest  a  true  copy  of  the  affidavit  or  peti- 
tion and  of  the  writ  issued  Ihereon,  in  like  manner  as 
the  same  is  required  to  be  served  upon  the  respondent 
named  in  the  application  and  proceedings,  and  to  pro- 
duce and  file  in  the  office  of  the  Clerk  of  this  Court 
the  like  evidence  of  such  service. 


It  is  ordered  that  the  foregoing  rules  be  and  the 
same  are  hereby  adopted;  that  they  shall  take  effect 
on  the  first  Monday  of  January,  eighteen  hundred  and 


RULES  OF  THE  SUPREME  COURT. 

seventy-three;  and  that  thereupon  all  former  rules  be 

abrogated. 

WALLACE,  C.  J., 

CROCKETT,  J., 

RHODES,  J., 

NILES,  J., 

BELCHER,  J. 
October  25th,  1872. 

Note. — Counsel  may  procure  copies  of  the  Rules  of 
this  Court  on  application  to  the  Clerk  of  the  Court  or 
the  Secretary  of  the  Justices. — Lewis  et  al,  vs.  Long- 
maid,  January  Term,  1872. 
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STATE    OF    OALIFOEI^IA, 


AN    ACT 


TO  ESTABLISH  A  CODE  OF  CIVIL  PROCEDURE. 


The  People  of  the  State  of  California,  represented  in  Senate 

and  Assembly,  do  enact  as  follows: 

TITLiB    OF    ACT. 

SscnoM  1.  Title  and  division  of  this  volume. 

1.     This  Act  shall  be  known  as  The  Code  op  Civil  Title  and 

divisioii 

Procedure  op  California,  and  is  divided  into  Four  of  this 

'  volume. 

Parts,  as  follows: 

Pakt    I-    OF  COURTS  OP  JUSTICE. 

II.  OF  civil  actions. 

III.  OP  SPECIAL  PROCEEDINGS   OP.  A  CIVIL  NA- 

TURE. 

IV.  OP  EVIDENCE. 


THE  CODE  OF  CIVIL  PROCEDURE 


OF 


OALIFOEI^IA 


PRELIMINARY    PROVISIONS. 

Sbctioh  2.  When  this  Code  takes  effect. 

3.  Not  retroactive. 

4.  Bule  of  construction  of  this  Code. 

5.  Provisions  similar  to  existing  laws,  how  construed. 

6.  Tenure  of  offices  preserved. 

7.  Ck>nstruction  of  repeal  as  to  certain  officers. 

8.  Actions,  etc.,  not  affected  by  this  Code. 

9.  Limitations  shall  continue  to  run. 

10.  Holidays. 

11.  Same. 

12.  Computation  of  time. 

13.  Certain  acts  not  to  be  done  on  holidays. 

14.  "  Seal "  defined. 

15.  Joint  authority.   ^ 

16.  Words  and  phrases. 

17.  Certain  terms  used  in  this  Code  defined. 

18.  Statutes,  etc.,  inconsistent  with  Code  repealed. 

19.  This  Act,  how  cited,  enumerated,  etc. 

20.  Judicial  remedies  defined. 

21.  Division  of  judicial  remedies. 

22.  Action  defined. 

23.  Special  proceeding  defined. 

24.  Division  of  actions. 

25.  Civil  actions  arise  out  of  obligations  or  ipjuriea. 

26.  Obligation  defined. 

27.  Division  of  injuries. 

28.  Injuries  to  property*. 

29.  Iiguries  to  the  perM>n. 


Code  of  Civil  Procedure. 


Section  30.  Civil  action,  by  whom  prosecuted. 

31.  Criminal  actions. 

32.  Civil  and  criminal  remedies  not  merged. 

When  this        2.     This  Code  takes  effect  at  twelve  o'clock  noon, 

Codo  takes 

«ffo«t-         on  the  first  day  of  January,  eighteen  hundred  and 


Not  retro- 
active. 


Rule  of 

CODBtmO- 

tion  of 
Code. 


seventy-three. 

3.    Ko  part  of  it  is  retroactive,  unless  expressly  so 
declared. 

Note. — It  is  a  rule  of  construction  founded  on  the 
principles  of  general  jurif^prudence  that  a  statute  is  not 
to  have  a  retroactive  effect  beyond  the  time  of  its  enact- 
ment.— See  the  very  elaborate  and  learned  opinion  of 
Justice  Wells,  and  also  the  dissenting  opinion  of  Jus- 
tice Heydenfeldt,  in  Thome  ,et  al.  vs.  San  Francisco,  4 
Cal.,  p.  127,  and  numerous  cases  there  cited.  See  Civil 
Code,  Sec.  3,  and  note. 

•  4.  The  rule  of  the  common  law,  that  statutes  in 
derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  this  Code.  The  Code  establishes  the 
law  of  this  State  respecting  the  subjects  to  which  it, 
relates,  and  its  provisions  and  all  proceedings  under  it 
are  to  be  liberally  construed,  with  a  view  to  effect  its 
objects  and  to  promote  justice. 

Note. — The  rules  of  statutory  construction  present 
one  of  the  widest  fields  of  learning  known  to  the  lawyer. 
"While  it  is  a  general  principle  that  the  will  of  the  Leg- 
islature, as  expressed  in  a  statute,  is  to  be  carried  into 
full  effect,  and  that,  for  the  purpose  of  ascertaining  it, 
every  source  of  informa|ion  is  to  be  resorted  to,  such  as 
its  title,  its  preamble,  its  history,  and  attendant  circum- 
stances, and  above  all,  the  evil  aimed  at  and  the 
remedy  intended  to  be  applied,  it  is  equally  well  set- 
tled that  a  more  stringent  rule  was  applicable  to  a  cer- 
tain class  of  statutes,  namely:  to  those  of  a  penal 
nature,  and  those  which  are,  as  it  was  termed,  in  dero- 
gation of  the  common  law.  Within  this  latter  category 
have  been  classed  statutes  prescribing  the  practice  of 
the  Courts,  in  respect  to  which  it  was  remarked  by  the 
.  Supreme  Court  of  New  York  (commenting  upon  pro- 
visions in  the  Practice  Code  of  that  State,  which  is  in 
most  respects  similar  to  this  Code,)  that  **  the  rules  and 
practice  of  the  Court,  being  established  by  the  Coiui, 
mi^  be  made  to  yield  to  circumstances  to  promote  the 
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ends  of  justice.  Not  so  as  to  a  statute;  it  is  unbend- 
ing, requiring  implicit  obedience  as  well  from  the 
Court  as  from  its  suitors/' — Jackson  vs.  Wisebumf  5 
Wend.,  p.  137.  Without  stopping  to  inquire  how  far 
this  principle  is  applicable  to  statutory  provisions  pre- 
scribing, for  example,  the  time  within  which  a  particu- 
lar act  must  be  done  (which  was  the  case  in  the  instance 
referred  to),  it  certainly  should  not  apply  in  all  its 
severity  to  a  system  of  regulation  having  in  view  as  its 
sole  object  the  furtherance  of  justice  and  a  disregard  of 
technical  strictness.  This  is  the  great  principle  running 
through  all  the  provisions  of  this  Code.  The  chief 
design  and  the  merit  of  the  Code,  if  it  has  any,  is  its 
attempt  to  make  the  attainment  of  justice  the  para- 
mount object,  and  the  use  of  forms  mere  auxiliaries,  ' 
which,  when  they  come  in  conflict  with  the  ends  of 
justice,  are  to  be  relaxed.  This  section  was  intended 
to  obviate  much  of  the  difficulty  under  whic}\  Courts 
have  labored,  and  to  render  the  Code,  instead  of  a  rigid 
and  unbending  statute,  as  construed  by  some,  a  rule  of 
procedure  susceptible  of  easy  adaptation  to  the  purposes 
of  justice  which  it  alone  has  in  view. — See  the  opinion 
of  Justice  Cope,  Jones  vs.  Steamship  Cortes,  17  Cal., 
p.  487;  see,  also,  Lucas,  Turner  &  Co.  vs.  Payne  & 
9  Dewey,  7  Cal.,  p.  92;  Ward  vs.  Severance,  7  Cal.,  p. 
126;  Chamberlain  vs.  Bell,  7  Cal.,  p.  292;  see  Civil 
Code,  Sec.  4,  and  note. 

5»    The  provisions  of  this  Code,  so  far  as  they  are  Provisions 

,       *  '  *'  similar  to 

Bubstantiallj  the  same  as  existing  statutes,  must  be  f*4"'*how 
construed  as  continuations  thereof,  and  not  as  new  «o'»«^»*«d- 
enactments. 

KoTB. — ^The  Political  Code  contains  a  general  pro- 
vision that  the  repeal  of  existing  statutes  shall  not 
revive  any  la^  heretofore  repealed  or  suspended,  nor 
any  office  heretofore  abolished,  and  therefore  such  a 
provision  has  not  been  incorporated  herein. — See  Peo- 
ple vs.  Craycroft,  2  Cal.,  p.  243. 

6.  All  persons  who  at  the  time  this  Code  takes  Tenure  of 
effect  hold  office  under  any  of  the  Acts  repealed,  con-  preserved, 
tinne  to  hold  the  same  according  to  the  tenure  thereol^ 

except  those  offices  which  are  not  continued  by  one  of 
the  Codes  adopted  at  this  sessiou  of  the  Legislature. 

rt     tin  Conetmc- 

7.  When  any  office  is  abolished  by  the  repeal  of  J^^i^^„  ^ 
Miy  Act,  and  such  Act  is  not  in  substance  reenacted  JflJiSS. 
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Actions, 
•to.,  not 
aifootod  by 
this  Code. 


Limita- 
tiona  shall 
oontintto 
to  ran. 


or  continued  in  either  of  the  Codes,  such  office  ceases 
at  the  time  the  Codes  take  effect. 

8.  No  action  or  proceeding  commenced  before  this 
Code  takes  effect,  and  no  right  accrued,  is  affected  by 
its  provisions,  but  the  proceedings  therein  must  con- 
form to  the  requirements  of  this  Code  as  fiir  aa  appli- 
cable. 

Note.— The  repeal  of  a  statute  conferring  rights  or 
prescribing  remedies  would  have  the  effect  to  extin- 
guish actions  instituted  under  it,  and  which  were  pend- 
ing when  the  repeal  went  into  operation,  if  no  provision 
were  made  enabling  the  Court  to  proceed  to  try  and 
determine  them. — ^McMinn  vs.  Bliss,  81  Cal.,  p.  122. 
Where  an  inchoate  right  accrued  under  the  statutes  as 
they  existed  previous  to  the  adoption  of  thre  Code,  and 
by  the  Code  the  proceedings  to  perfect  the  right  are 
regulated  and  prescribed,  such  regulations  and  require- 
ments must  be  pursued,  or  the  party  is  remediless. — 
See,  particularly,  People  vs.  Livingston,  6  Wend.,  p. 
626;  Sedgwick  on  S.  and  C.  Law,  p.  679;  see  Sec  18, 
post. 

9.  "When  a  limitation  or  period  of  time  prescribed 
in  any  existing  statute  for  acquiring  a  right  or  barring 
a  remedy,  or  for  any  other  purpose,  has  begun  to  run 
before  this  Code  takes  effect,  and  the  same,  or  any 
limitation,  is  prescribed  in  this  Code,  the  time  of  limit- 
ation continues  to  run  and  has  the  like  effect  as  if  the 
whole  period  had  begun  and  ended  after  its  adoption. 

IToTE. — Necessary,  because  the  statutes  of  limita- 
tions for  civil  actions  and  proceedings  are  embodied 
in  this  Code. 

10.  Holidays,  within  the  meaning  of  this  Code,  are: 
every  Sunday,  the  first  day  of  Januai^,  the  twenty- 
second  day  of  February,  the  fourth  day  of  July,  the 
twenty-fifth  day  of  December,  every  day  on  which  an 
election  is  held  throughout  the  State,  and  every  day 
appointed  by  the  President  of  the  United  States,  or  by 
the  Governor  of  this  State,  for  a  public  fast,  thanksgiv- 
ing, or  holiday. 
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11.  If  the  first  day  of  January,  the  twenty-second  Same, 
day  of  February,  or  the  twenty-fifth  day  of  December 

fidls  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

12.  The  time  in  which  any  act  provided  by  law  is  Sj™J?!gj^ 
to  be  done  is  computed  by  excluding  the  first  day,  and 
iDcIadiDg  the  last,  unless  the  last  day  is  a  holiday,  and 

then  it  is  also  excluded. 

Note.— Price  vs.  Whitman,  8  Cal.,  p.  412;  Iron 
Mountain  Company  vs.  Haight,  39  Cal.,  p.  540;  Sol- 
diers' Voting  Bill,  46  N.  H.,  p.  612.  A  day  is  not  to 
be  considered  a  unit  to  the  prejudice  of  the  rights  of  a 
party,  and  an  examination  may  be  had  as  to  the  very 
point  of  time  when  the  act  was  done. — Craig  vs.  God- 
frey, 1  Cal.,  p.  415;  People  vs.  Campbell,  1  Cal.,  p. 
406.  Whenever  time  becomes  important,  Courts  will 
inquire  into  a  day,  or  even  a  fractional  portion  of  a 
day.— People  vs.  Beatty,  14  Cal.,  p.  566. 

13.  Whenever  any  act  of  a  secular  nature,  other  Certain 

,  .."111  acts  not  U 

than  a  work  of  necessity  or  mercy,  is  appointed  by  law  gif|"*  ^^ 
or  contract  to  be  performed  upon  a  particular  day, 
which  day  fells  upon  a  holiday,  such  act  may  be  per- 
formed upon  the  next  business  day  with  the  same  effect 
as  if. it  had  been  performed  upon  the  day  appointed, 

NoTB. — Sunday  is  not  regarded.— McGill  vs.  Bank 
United  States,  12  Wheaton,  p.  511. 

• 

14.  When  the  seal  of  a  Court,  public  officer,  or  "Seap* 
person  is  required  by  law  to  be  affixed  to  any  paper,* 

the  word  "seal"  includes  an  impression  of  such  seal 
upon  the  paper  alone  as  well  as  upon  wax  or  a  wafer 
affixed  thereto. 

KoTX. — ^An  impression  upon  paper  constitutes  a  good 
seal. — Connolly  vs.  Goodwin,  5  Cal.,  p.  220.  There  is 
"  no  good  reason  why  such  impression  should  not  be 
made  with  a  pen  as  well  as  with  what  is  technically  a 
stamp.  The  object  is  to  give  character  to  the  instru- 
ment. •  •  *^  This  is  as  well  effected  by  a  scrawl 
with  the  word  'seal'  within  it,  or  with  the  initials 
*L.  S.'  "--Hastings  vs.  Vaughn,  5  Cal.,  p.  315. 

t— TOL.L 
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Joint  15.    Wordfl  giving  a  joint  authority  to  three  or  more 

public  oncers  or  other  persons  are  construed  as  giving 
such  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  Act  giving  the  authority. 

Words  and  16.  Words  and  phrases  are  construed  according  to 
the  context  and  the  approved  usage  of  the  language; 
but  technical  words  and  phrases,  and  such  others  as 
have  acquired  a  peculiar  and  appropriate  meaning  in 
law,  or  are  defined  in  the  succeeding  section,  are  to  be 
construed  according  to  such  peculiar  and  appropriate 
meaning  or  definition. 

Certain  17.    Whenever  the  terms  mentioned  in  this  section 

in  this  Cod©  are  employed  in  this  Code  they  are  employed  in  the 

senses  hereafter  affixed  to    them,  except  where  a 

different  sense  plainly  appears: 

1.  The  term  "signature "  includes  any  name,  mark, 
'    or  sign,  written  with  intent  to  authenticate  any  instru- 
ment or  writing. 

2.  Thie  term  "writing  "  includes  both  printing  and 
writing. 

8.  The  term  "land,"  and  the  phrases  "real  estate  " 
and  "real  property,"  includes  lands,  tenements,  and 
hereditaments,  and  all  rigbts  thereto,  and  interests 
therein. 

•  4.  Tjhe  words  "personal  property  "  include  money, 
goods,  chattels,  evidence  of  debt,  and  "things  in 
action." 

6.  The  word  "property"  includes  personal  and 
real  property. 

6.  The  word  "month"  means  a  calendar  month, 
unless  otherwise  expressed;  and  the  word  "year," 
and  also  the  abbreviation  "A.  D.,"  is  equivalent  to 
the  expression  "year  of  our  I^ord." 

7.  The  word  "oath"  includes  "affirmation"  in  all 
cases  where  an  affirmation  may  be  substituted  for  an 

*    oath;  and  in  like  cases  the  word  "swea^"  includes 
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the  word  *' affirm/'    Every  mode  of  oral  statement  Certain   , 

*'  terms  used 

under  oath  or  affirmation  is  embraced  by  the  term  ^°  J^i^*® 
"testify,"  and  every ' written  one  in  the  term  "de- 
pose." 

•  8.  The  word  "  State/*  when  applied  to  the  different 
parts  of  the  United  States,  includes  the  District  of 
Colambia  and  the  Territories;  and  the  words  "United 
States"  may  include  the  District  and  Territories. 

9.  Where  the  term  "person "  is  used  in  this  Code 
to  designate  the  party  whose  property  may  be  the 
sobject  of  any  oflEense,  action,  or  proceeding,  it  in- 
cludes this  State,  any  other  State,  Government,  or 
couutry  which  may  lawfully  own  any  property  within 
this  State,  and  all  public  and  private  corporations  or 
joint  associations,  as  well  as  individuals. 

10.  The  word  "person"  includes  bodies  politic  and 
corporate. 

11.  The  singular  number  includes  the  plural,  and 
the  plural  the  singular. 

12.  Words  used  in  the  masculine  gender  compre- 
hend as  well  the  feminine  and  neuter. 

13.  Words  used  in  the  present  tense  include  the 
fotore,  but  exclude  the  past. 

U.  The  word  "will"  includes  codicils. 

15.  The  word  "writ"  signifies  an  order  or  precept 
in  writing,  issued  in  the  name  of  the  people,  or  of  a 
Coort,  or  judicial  officer. 

16.  "Process"  is  a  writ  or  summons  issued  in  the 
coarse  of  judicial  proceedings. 

17.  The  word  "vessel,"  when  used  with  reference 
to  shipping,  includes  ships  of  all  kinds^  steamboats, 

'and  steamships,  canal  boats,  and  every  structure 
adapted  to  be  navigated  from  place  to  place. 

18.  The  term  "peace  pfficer "  signifies  any  one  of 
the  officers  mentioned  in  Section  817  of  Thb  Penal 
Code. 


12 


Code  of  Civil  Procedure. 


19.  The  term  "magistrate  "  signifies  any  one  of  the 
offieere  mentioned  in  Section  808  of  The  Penal  Code. 


SUtutos, 
etc.,iDC0D- 


repealed. 


18.  No  statute,  law,  or  rule  is  continued  in  force 
eirtont  with  becausc  it  is  consistent  with  the  provisions  of  this  Code 
on  the  same  subject;  but  in  all  cases  provided  for  by 
this  Code,  all  statutes,  laws,  and  rules  heretofore  in 
force  in  this  State,  whether  consistent  or  not  with  the 
provisions  of  this  Code,  unless  expressly  continued  in 
force  by  it,  are  repealed  and  abrogated.  This  repeal 
or  abrogation  does  not  revive  any  former  law  hereto- 
fore repealed,  nor  does  it  aflPect  any  right  already 
existing  or  accrued,  or  any  action  or  proceeding  already 
taken,  except  as  in  this  Code  provided;  nor  does  it 
affect  any  private  statute  not  expressly  repealled. 

Note. — **  Eyery  statute  must  be  considered  acoordiniff 
to  what  appears  to  have  been  the  intention  of  the  Leg^ 
islature,  and  even  though  two  statutes  relating  to  the 
same  subject  be  not  in  terms  repugnant  or  inconsistent, 
if  the  latter  statute  was  clearly  intended  to  prescribe 
the  only  rule  which  should  govern  in  the  case  provided 
for,  it  will  be  construed  as  repealing  the  original  Act.'' 
City  and  County  of  Sacramento  vs.  Bird,  15  Cal.,  p. 
295;  Sedgwick  on  C.  and  S.  Law,  p.  124;  also,  note  to 
Sec.  8,*ante.    "Whether  consistent  or  not  with  the 
provisions  of  this  Code."    See  Perry  vs.  Ames,  26  Cal., 
p.  882,  where  it  is  held  that,  *'  as  all  laws  are  presumed 
to  be  passed  with  deliberation,  and  with  full  knowledge 
of  all  existing  ones  on  the  same  subject,  it  is  but  rea- 
sonable to  conclude  that  the  Legislature,  in  passing  a 
statute,  did  not  intend  to  interfere  with  or  abrogate  any 
former  ]aw  relating  to  the  same  matter,  unless  the 
repugnancy  between  the  two  is  irreconcilable."    See, 
also,  Bowen  vs.  Lease,  5  Hill,  p.  522,  from  which  this 
language  is  quoted.    In  view  of  this  decision,  the  lan- 
guage of  the  text  wasmecessary,  repealing  all  former 
laws  on  the  same  subject,  whether  consistent  or  not. 


ThisAflt. 
how  citedL 
enume- 
rated, etc 


1 9.  This  Act,  whenever  cited,  enumerated,  referred 
to,  or  an\ended,  may  be  designated  simply  as  *'Thh 
Cddb  of  Civil  Proobdubb,"  adding,  when  necessary^ 
the  number  of  the  section. 
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20.  Jadicial  remedies  are  such  as  are  administered  Judidai 

romedies 

bj  the  Courts  of  justice,  or  by  judicial  officers  empow-  defined, 
ered  for  that  purpose  bj  the  Constitution  and  statutes 
of  this  State. 

Note. — Introduced  as  a  concise  and  convenient  defi- 
nition of  judicial  remedies. 

Dkfiuition  of  Behedy. — "The  action  or  means 
given  by  law  for  the  recovery  of  a  right." — Tomlin*8 
Law  Diet.  **  The  means  employed  to  enforce  a  right 
or  redress  an  injuiy." — Bouv.  Law  Diet.  The  defini- 
tion in  the  text  is  introduced  as  a  concise  and  conveni- 
ent definition  of  judicial  remedies.  *  Every  .original 
application  to  a  Court  of  justice  for  a  judgment  or 
order  is  a  remedy. — Belknap  vs.  Waters,  II  N.  Y.,  p, 
478;  Matter  of  Cooper,  22  N.  Y.,  p.  87;  s.  c,  11  Abb., 
p.  329;  20  How.,  p.  8. 

21.  These  remedies  are  divided  into  two  classes:     Division  of 

judicial 
1.  Actions;   and,  romediee, 

2.  Special  proceedings.  • 

Note.— In  the  matter  of  Dodd,  27  N.  Y.  p.  633,  a 
special  proceeding  is  said  to  be  limited  to  a  litigation  in 
a  Court  of  Justice.  So,  also,  the  same  views  are  held 
In  People  vs.  Heath,  20  How.,  p.  307;  People  vs. 
Board  of  Police,  etc.,  39  N.  Y.,  p.  506;  afiirming  s.  c, 
40  Barb.,  p.  626;  but  ^ee^  contra.  People  vs.  Board- 
man,  4  Keyes,  p.  59;  see  People  vs.  Commissioners  of 
Highways,  etc.,  27  How.,  p.  158,  and  cases  there  com- 
mented on;  Wait's  N.  Y.  Code,  Sec.  1. 

22.  An  action  is  an  ordinary  proceeding  in  a  Court  AeUon 
of  justice  by  which  one  party  prosecutes  another  for 

the  enforcement  or  protection  of  a  right,  the  redress 
or  prevention  o&  a  wrong,  or  the  punishment  of  a  pub- 
lic offense. 

KoTB. — An  action  is  a  lawful  demand  of  a  man's 
right.— Co.  Litt.,  p.  285a,  Sec.  492;  Comyn's  Digest, 
"Action;"  Bank  of  Commerce  vs.  R.  and  Washing- 
ton R.  R.,  10  How.,  p.  9;  see  Mayhew  vs.  Robinson, 
10  How^.,  p.  164.  Any  judicial  proceeding  which,  if 
conducted  to  a  termination,  will  result  in  a  judgment, 
is  an  action. — People  vs.  Co.  Judge  of  Rensselaer,  13 
How.,  p.  400;  see  remarks  of  Justice  Potter,  in  People 
vs.  Colbome,  20  How.,  p.  380.  Not  every  judicial 
decision  which  terminates  in  a  judgment  conatitutes  an 
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action .—Coe  vs.  Coe,  87  Barb.,  p.  233;  14  Abb.,  p.  88; 
see  2  Wait's  Law  and  Practice,  p.  40. 

What  ake  Actions.— Under  a  similar  provision  in 
the  New  York  Code,  it  was  held  that  a  proceeding 
supplementary  to  execution  was  not  a  special  proceed- 
ing under  the  Code,  but  a  proceeding  in  the  action. — 
Dresper  vs.  Van    Pelt,  15    How.,  p.   19;    Seeley  vs. 
Black,  35  How.,  p.  869;  Lawrence  vs.  Fanners*  Xi.  & 
T.  Co.,  6  Duer,  p.  689;  Bank  of  Genesee  vs.  Spencer, 
15  How.,  p.  412.   An  order  or  decree  having  been  made 
in  an  action,  if  a  party  to  the  action  institutes  proceed- 
ings to  enforce  it,  it  is  a  proceeding  in  the  action,  and 
•not  a  special  proceeding. — Pitt  vs.  Davison,  37  N.  Y., 
p.  235;  34  How.,  p.  374;  3  Abb.,  (N.  S.,)  p.  405.    Held 
otherwise,  however,  if  proceeding  be  for  punishment, 
as  for  contempt,  of  party  dii>obeying  order. — See  Hol- 
stein  vs.  Rice,  24  How.,  p.  135;  15  Abb.,  p.  307;  Forbes 
vs.  Willard,  Barb.,  p.  520.    Proceedings  /or  partition 
of  lands  by  summons  and  complaint  are  actions. — 
Myers  vs.  Rasback,  2  Code  R.,  p.  70;  3  How,,  p.  318; 
Backus  vs.  Stilwell,  1  Cod^R.,  p.  70;  3  How.,  p.  318; 
contra,  see  Ijpaver  vs.  Traver,  3  How.,  p.  351;  aff*d  3 
How.,  p.  368;  1  Code  R.,  p.  112;  explained  in  Row  vs. 
Row,  4  How.,  p.  133.    The  following  have  been  held 
actions:    A  proceeding  to  enforce  a  mechanic's  lien. — 
People  vs.  Co.  Judge  of  Renssalaer,  13  How.,  p.  398. 
To  compel  a  determination  of  claims  relating  to  real 
property. — Mann  vs.  Provost,  3  Abb.,  p.  446.    To  ob- 
tain the  remedy  given  by  a  writ  of  mandate  where 
return  is  made  and  issues  joined. — People  vs.  Lewis,  28 
How.,  p.  159;   id.,  p.  470;   People  vs.   Colborne,  20 
.How.,  p.  382.    A  proceeding  by  the  Attorney  General 
to  annul  a  patent  granting  lands. — People  vs.  Clarke, 
11  Barb.,  p.  337;  9  N.  Y.,  p.  349. 

What  are  not  Actions. — A  submission  of  a  con- 
troversy under  Sec.  1188,  pobt,  of  this  Code,  would  not 
be  an  action. — See  decision  on  a  similar  section  of  New 
York  Code;  Lang  vs.  Ropkc,  1  l5uer,  p.  701.  Neither 
would  an  application  to  vacate  a  judgment  rendered 
upon  confession. — Belknap  vs.  Waters,  11  N.  Y.,  p. 
477.  Nor  proceedings  on  the  reference  of  claims  against 
executor  or  administrators. — Coe  vs.  Coe,  37  Barb.,  p. 
232;  14  Abb.,  p.  86;  Akely  vs.  Akely,  17  How.,  p.  21. 
Nor  a  proceeding  to  punish  a  party  for  contempt  in 
disobeying  order  in  proceedings  supplementary  to  exe- 
cution.— Holstein  vs.  Rice,  24  How.,  p.  135;  Gray  vs. 
Cook,  15  Abb.,  p.  308;  Forbes  vs.  Willard,  54  Barb.,  p. 
520.  Nor  an  application  for  admission  as  attorney  and 
an  order  denying  it. — Matter  of  Cooper,  22  N.  Y.,  p. 
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67;  Matter  of  the  Graduated,  20  How.,  p.  1;  11  Abb., 
p.  301.  Nor  a  summary  proceeding  to  remove  tenant 
fronf  possession  of  demised  premises. — People  ys.  Ham- 
ilton, 15  Abb.,  p.  328;  89  N.  Y.,  p.  107;  People  vs. 
Boardman,  4  Keyes^  p.  59.  Nor  an  application  for 
injunction  which  before  answer  is  not  an  ordinary  pro- 
ceeding  in  the  action. — Becker  vs.  Hagar,  8  How.,  p. 
08;  see  Wait's  N.  Y.  Code,  Sec.  2. 

23.   Every  other  remedy  is  a  special  proceeding.      SroceScftu 

deftiied. 
NoTB. — What  is  a  special  proceeding?    Punishment 

of  contempts. — See  Holstein  vs.  Bice,  24  How.,  p.  185; 
15  Abb.,  p.  807;  Forbes  vs.  Willard,  54  Barb.,  p.  520; 
87  How.,  p.  193.  Mandamus  a  special  proceeding. — 
See  People  vs.  Schoonmaker,  19  Barb.,  p.  658;  but  see 
People  vs.  Lewis,  28  How.,  p.  159;  Ct.  ql  App.,  s.  c, 
28  How.,  p.  470.  Proceedings  supplementary  to  execu- 
tion have  been  held  not  to  be  special  proceedings.— 
Dresser  vs.  Van  Pelt,  6  Duer,  p.  088;  15  How.,  p.  19. 
In  the  Hatter  of  Dobb,  27  Nt  Y.,  p.  629,  it  was  held 
that  **  to  be  a  special  proceeding  in  the  sense  of  the 
(N.  Y.)  Code,  there  m\M  be  a  litigation  in  a  Court  of 
Justice;*'  biit  a  diflbrent  opinion  is  entertained  in  People 
vs.  Commissioners  of  Highways,  etc.,  27  How*,  p«  158; 
People  vs.  Boardman,  4  Keyes,  p.  59.  Part  III  of  this 
Code  treats  of  all  such  special  proceedings  as  writs  of 
mandcUe  and  prohibition. — Sees.  1067-1110.  Ckmtest- 
ing  eI«c<iotw.— Sees.  1111-1127.  Summary  proeeed' 
ings.—Seca.  1182-1178.  Enforcement  of  liens.— Sees. 
1180-1206.  Contempts.— Sees.  1209-1222.  Voluntaiy 
dissolution  of  corporations. — Sees.  1227-1288.  Eminent 
domain  (condemnation  of  private  property). — Sees.  1287- 
1263.  Escheated  estates.— Sees.  1269-1272.  Change  of 
names.— Sees.  1276-1278.  Arbitrations.— Sees.  1281- 
1290.  Proceedings  in  Probate  Courts.— Sees.  1298-1846.  • 
Of  sole  traders. — Sees.  1811-1821.  Proceedings  in 
insolvency. — Sec.  1822.  '* Special  cases"  have  been 
defined  to  be  **  special  proceedings,'*  characteristically 
differing  ftx)m  ordinary  suits  at  common  law,  but  em- 
bracing such  matters  as  writs  of  quo  warranto,  man- 
damus, inquisitions  of  lunacy,  and  the  like. — Jacks  vs. 
Bay,  15  Cal.,  p.  91 ;  Saunders  vs.  Haynes,  18  Cal.,  p. 
145;  People  vs.  Shoemaker,  19  Barb.,  p.  657;  Kun- 
dolph  vs.  Thalheimer,  2  Keman,  p.  598;  see,  however. 
Parsons  vs.  Tuolumne  Water  Co.,  5  Cal.,  p.  48;  and 
Brock  vs.  Herrick,  5  Cal.,  p.  279.  Proceedings  for 
partition  are  special  proceedings. — Waterman  vs.  Law- 
rence, 19  Cal.,  p.  218. 
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BiTisioDBef      24.    Actioiis  are  of  two  kinds: 

Mtions. 

1.  Civil;  and, 

2.  Criminal. 


•etionf 
arise  ont  of 
oblifl^tions 
oriojuriM. 


ObligaUon 
defined. 


DiTiilon  of 
injuries. 


Ii^urieBto 
property. 


26.    A  civil  action  arises  out  of: 

1.  An  obligation; 

2.  An  injury. 

26.  An  obligation  is  a  legal  duty,  by  which  one 
person  is  bound  to  the  performance  of  an  act  towards 
another,  and  arises  from: 

1.  The  contract  of  the  parties;  or, 

2.  The  operation  of  law. 

27.  An  injury  is  of  two  kinds: 

1.  To  the  person;  and, 

2.  To  property. 

28.  An  injury  to  property  consists  in  depriving  its 
owner  of  the  benefit  of  it,  which  is  done  by  taking, 
withholding,  deteriorating,  or  destroying  it. 

29.  Every  other  injury  is  an  injury  to  the  person. 

Civil  30.    A  civil  action  is  prosecuted   by  one    party 

whom'        against  another  for  the  enforcement  or  protection  of  a 

prosecated.      °  .  - 

right,  or  the  redress  or  prevention  of  a  wrong. 

31.  The  Penal  Code  defines  and  provides  for  the 
prosecution  of  a  criminal  action. 

dyUand         32.    When  the  violation  of  a  right  admits  of  both 
remedies     a  civil  and  Criminal  remedy,  the  right  to  prosecute  the 
one  is  not  merged  in  the  other. 

Note.— Civil  remedies  are  not  merged  in  felonies, 
nor  are  they  suspended  until  the  conviction  of  the 
offender. — Gordon  vs.  Hostetter,  37  N.  Y.,  p.  99;  4 
Abb.,  (N.  S.),  p.  263;  4  Trans.  App.,  p.  375;  -Wait's 
Ann.  N.  Y.  Code,  Sec.  7. 


Injuries  to 
the  person. 


Criminal 
actions. 


PAET   I. 


OIT"    COURTS   OF    JUSTICE. 


3 — Voifc  L 


PART  I. 


OF    COURTS  OF  JUSTICE. 


TITLE   I. 

OF  THEIR  ORGANIZATION,  JURISDICTION,  AND  TERMS* 

Chapter     I.  OJ  Courts  of  justice  in  general. 

H.  Of  the  Court  for  the  trial  of  impeach- 

merits.  * 

m.  Of  the  Supreme  Court. 
IV.  Of  the  District  Courts. 
V.  Of  the  County  Courts. 
VI.  Of  the  Probate  Courts. 
VH.  Of  the  Municipal   Criminal   Court  of 
San  Francisco. 
Vm.  Of  Jusiices'  Courts. 
IX.  Of  Police  Courts. 
X.  General  provisions  respecting  Courts  qf 
justice. 


CHAPTER  I. 

COURTS  OF  JUSTICE  IS  GENERAL. 

SscnoH  83.  The  several  Courts  of  this  State. 
34.  Courts  of  record. 

33.    The  following  are  the  Courts  of  justice  of  this 
State: 
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TheMverai       1.  The  Court  foF  the  trial  of  impeachments; 

Courts  of 

this  sute.        2.  The  Supreme  Court; 

3.  The  District  Courts; 

4.  The  County  Courts; 
6.  The  Probate  Courts; 

6.  The  Municipal  Criminal  Court  of  San  Francisco; 

7.  The  Justices*  Courts; 

8.  The  Police  Courts. 

Note.— Based  upon  Act  of  1863  (Stats.  1863,  p.  333), 
"with  the  Court  for  the  trial  of  in^peachments  ajid  the 
Municipal  Criminal  Court  of  San  Francisco  added, 
and  "  Police  Courts  "  substituted  in  the  place  of  the 
sixth  subdiriFion  of  that  Act,  which  reads  **  Record- 
era*  and  other  inferior  municipal  Courts." 

1.  Jurisdiction  of  Courts  in  general. — ^Hie  first 
point  decided  by  any  Court,  although  it  may  not  be  in 
terms,  is  that  the  Court  has  juri:idiction. — Clary  vs. 
Hoagland,  6  Cal.,  p.  688. 

2.  Void  judgment  if  jurisdiction  be  wanting. 
The  judgment  of  any  Court  is  void  where  there  is  a 
want  of  jurisdiction. — Hahn  vs.  Kelly,  84  Cal.,  p.  402. 

3.  Jurisdiction  of  Courts  before  adoptiok  of 
Constitutional  amendments. — Effect  of  amend- 
ments to  Constitution  on  jurisdiction  of  the  Courts  ex- 
isting prior  to  their  adoption.;— See  Gillis  vs.  Bamett, 
88  Cal.,  p.  393.  And  as  to  jurisdiction  of  Courts 
existing  prior  to  adoption  of  Constitution,  in  1849,  and 
intendments  in  favor  of  their  judgments. — See  Ryder 
vs.  Cohn,  37  Cal.,  p.  69/ 

4.  "  Amount  in  controversy. "—The  **  amount  in 
controversy  "  means  the  sum  claimed  in  the  complaint 
or  declaration,  so  far  as  relates  to  the  jurisdiction  of  the 
Court.  Costs  of  suit,  etc.,  are  mere  incidents,  not  con- 
trolling the  jurisdiction  ;  so  a  jtidgment  may  be  for 
more  than  the  **  amount  iif  controversy  "  and  not  afiect 
the  matter  of  jurisdiction. — Bradley  vs.  Kent,  22  Cal., 
p.  169. 

6.  Jurisdiction  by  cicrtiorari.— The  jurisdiction 
of  a  Court  by  certiorari  (writ  of  review)  does  not  depend 
upon  the  amount  in  controversy  (overruling  People  vs. 
Carman,  18  Cal.,  p.  693).— Winter  vs.  Fitzpatrick,  86 
Cal.,  p.  273. 

6.  Common  law  jurisdiction.  —  The  phrase, 
''Courts  having  common  law  jurisdiction,'*  discussed 
and  defined  in  Matter  of  Martin  Conner,  39  Cal.,  p.  96. 

7.  Inquiry  by  one  Court  into  Jurisdiction  or 


•  • 
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ANOTHEK. — The  powcT  of  a  Court  of  law  to  inquire 
into  the  jurisdiction  of  a  Court  of  original  jurisdiction 
by  which  the  judgment  was  rendered,  is  fully  recog- 
nized, but  the  inquiry  is  limited  to  an  inispection  of  the 
record,  and  if  it  does  not  appear  affirmatively  upon  the 
face  of  the  recoid  that  the  Court  had  no  jurisdiction, 
the  impeachment,  for  all  the  purposes  of  a  defense  to 
the  action  at  law,  has  failed.  The  jurisdiction  in  Courts 
of  original  jurisdiction  need  not  appear  affirmatively 
upon  the  face  of  the  record,  the  presumption  thereof 
coming  to  the  aid  of  the  record. — Carpentier  vs.  City 
of  Oakland,  30  Cal.,  p.  439. 

8.  Presumptiok  in  favor  of  Jurisdiction.— It 
is  presumed  (where  judgment  is  rendered  by  a  Court  of 
original  jurisdiction)  that  the  Court  had  jurisdiction 
over  the  person  of  the  defendant,  unless  the  contrary 
affirmatively  appears  in  the  record. — Sharp  vs.  Daug- 
ney,  33  Cal.,  p.  607. 

9.  When  Juribdiction  presumed  in  Courts  of 
RECORD. — Ar  to  Courts  of  record,  all  intendments  are 
in  favor  of  the  regularity  of  their  proceedings. — People 
vs.  Blackwell,  27  Cal.,  p.  65;  Hahn  vs.  Kelly,  34  Cal., 
p.  391;  Barrett  vs.  Carney,  3:^  Cal.,  p.  630;  Quivey  vs. 
Porter,  37  Cal.,  p.  458;  People  vs.  Connor,  17  Cal.,  p. 
361;  People  vs.  Hobson,  17  Cal.,  p.  424;  People  vs. 
Bobinson,  17  Cal.,  p.  368;  People  vs.  Lawrence,  21 
CaL,  p.  372.  See  generally  Ryder  vs.  Cohn,  37  Cal., 
p.  69. 

10.  Want  of  Jurisdiction,  how  taken  advan- 
taqe  of. — In  Courts  of  general  jurisdiction,  the  cause 
of  action  need  only  to  be  stated,  and  the  want  of  juris- 
diction arising  from  the  insufficient  value  of  the  subject 
matter  in  dispute  must  be  taken  advantage  of  in  some 
other  way.— Doll  vs.  Feller,  16  Cal.,  p.  432.  In  a 
Court  of  limited  and  special  jurisdiction,  every  fact 
essential  to  confer  jurisdiction  mn^t  be  alleged.  But 
the  rule  is  otherwise  in  Courts  of  general  jurisdiction. 
A  demurrer  to  their  jurisdiction  only  lies  where  the 
want  of  such  jurisdiction  appears  affirmatively  upon 
the  face  of  the  complaint. 

11.  Jurisdiction  not  presumed  in  Courts  not 
OF  RECORD. — The  jurisdiction  of  Courts  not  of  record 
being  special  and  limited,  the  law  presumes  nothing  in 
favor  of  their  jurisdiction,  and  a  party  who  asserts  a 
right  under  a  judgment  rendered  in  such  a  Court  must 
■how  affirmatively  every  fact  necessary  to  confer  such 
jurisdiction. — Bowley  vs.  Howard,  23  Cal.,  p.  401; 
Swain  vs.  Chase,  12  Cal.,  p.  283;  Whitwell  vs.  Bar- 
bier,  7  Cal.,  p.  64;  Lowe  vs.  Alexander,  15  Cal.,  p.  296; 
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King  vs.  Randlet,  33  Cal.,  p.  818;  JoUey  vs.  Foltz,  34 
Cal.,  p.  321. 

12.  Mbaking  op  "  Within  thk  Jurisdiction  of 
THE  Court." — By  the  phrage  "  within  the  jurisdiction 
of  the  Court**  is  meant  "within  the  State,"  so  far  as' 
to  the  necessity  of  producing  a  subscribing  witriesB  or 
accounting  for  an  omission  so  to  do. — Stevens  vs.  Irwin, 
12  Cal.,  p.  316. 

13.  Appeals  from  State  to  Federal  Courts; 
Transfer  of  Causes;  Conflicts  of  Jurisdiction; 
Admiralty  and  Maritime  Cases,  etc. — As  to  ap- 
peals from  State  Courts  to  the  Supreme  Court  of  the 
United  States;  when  allowed,  how  taken,  etc.,  see  Fer- 
ris vs.  Coover,  11  Cal.,  p.  175;  Hart  vs.  Burnett,  20  Cal., 
p.  171;  Greely  vs.  Townsend,  26  Cal.,  p.  610.    It  was 
held  that  no  cause  can   be  transferred  from  a   State 
Court  to  any  Court  of  the  United  States.    The  Federal 
and  State  Courts  have  in  some  cases  concurrent  juris- 
diction, but  the  Court  which  first  has  possession  of  the 
subject  must  decide  it.    Neither  a  w^rit  of  error  nor 
appeal  lies  to  take  a  case  ^rom  a  State  Court  to  the 
Supreme  Court  of  the  United  States.    An  appeal  is. 
allowed  when  the  deci^jion  of  the  State  Court  is  adverse 
to  a  law  of  Congress,  treaty,  etc. — Johnson  vs.  Gordon, 
4  Cal.,  p.  368.    See  tliis  case  reviewed  in  Warner  vs. 
Uncle  Sam,  9  Cal.,  p.  697,  and  finally  overruled,  in  most 
particulars,  in  Greely  vs.  Townsend,  26  Cal.,  p.  613;  see, 
also,  Martin  vs.  Hunter's  Lessees,  1  "Wheat.,  pp.  304, 
372;  Cohen  vs.  Virginia,  6  "Wheat.,  p.  264:  "Waring  vs. 
Clark,  6  How.,  p.  461.    As  to  jurisdiction  and  removal 
of  cause  between  State  and  Federal  Courts,  see  Cnlder- 
wood  vs.  Hager,  20  Cal.,  p.  167;  Hart  vs.  Burnett,  20 
Cal.,  p.  169.    The  Judge  of  the  United  States  District 
Court  for  the  District  of  Oregon  has  not  jurisdiction 
while  holding  the  Circuit  Court  of  the  United  States 
for  the  District  of  California,  to  issue  a  citation  on  a 
writ  of  error  from  the  Supreme  Court  of  the  United 
States  to  the  Supreme  Court  of  this  State.    He  has  not 
jurisdiction  either  to  take  or  approve  security  required 
in  order  to  make  the  writ  of  error  a  supeisedecis,  etc. 
The  citation  and  security  taken  would  not  operate  as  a 
supersedeaa  in  such  a  case. — Tompkins  vs.  Mahoney, 
32  Cal.,  p.  240.    The  jurisdiction  of  the  Courts  of  the 
United  States  in  admiralty  and  maritime  causes  is  not 
exclusive;  the  States  have  power  to  confer  upon  their 
Courts  all  admfralty  and  maritime  jurisdiction.     Con- 
gress has  no  power  to  make  this  jurisdiction  exclusive 
in  the  Federal  Courts.    State  and  Federal  Courts  have 
in  these  cases  concurrent  original  jurisdiction. — John- 
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ton  yg.  Gordon,  4  Gal.,  p.  868;  see,  however,  Greely 
▼8.  Tuwnsend,  25  Cah,  p.  618,  overrulinf^  this  case; 
Taylor  v«.  Steamer  Columbia,  5  Cal.,  p.  268;  Warner 
vs.  Steamship  Uncle  Sam,  9  Cal.,  p.  697;  Ord  vs. 
Steamer  Uncle  Sam,  18  Cal.,  p.  869;  and  see  The  Moses 
Ttaylor,  4  Wallace  U.  S.  Rep.,  p.  411;  The  Hine  vs. 
Trevor,  4  Wallace  U.  S.  Rep.,  p.  566.  See  particularly 
Appendix  Pol.  Code,  vol.  2,  p.  844,  note  to  Art.  Ill, 
Sec.  2,  Federal  Constitution. 

14.  ACTIOKS    AGAINST    8TBAMEB8    AND    VESSELS. — 

The  provisions  of  the  Code,  Sees.  818-827,  post,  pro- 
viding for  actions  against  steamers,  vessels,  and  boats, 
confers  upon  the  District  Court  admiralty  jurisdiction 
pro  tanto.  The  rule  in  regard  to  actions  in  rem.,  in 
both  admiralty  and  common  law  Courts,  gives  exclu- 
sive jurisdiction  in  a  given  case  to  that  tribunal  which 
has  acquired  it  by  a  judicial  seizure  of  the  thing,  and 
such  seizure  has  always  been  essential  to  a  proceeding 
in  rem.  But  our  statute  alters  the  nile.  It  makes  the 
service  of  the  process  upon  a  person  standing  in  a  par- 
ticular relation  to  the  thing  equivalent  to  its  seizure  for 
the  purpose  of  conferring  jurisdiction ;  and  it  necessarily 
fbllo.wa  that  jurisdiction  in  rem.  may  exist  in  several 
Courts  at  the  same  time.  The  Court,  however,  whose 
mesne  or  final  process  has  first  made  actual  seizure 
must  have  exclusive  power  over  its  disposal  and  the 
distribution  of  the  funds  arising  therefrom.  The  judg- 
ments  of  other  Courts,  if  filed  in  the  Courfhaving  cus- 
tody of  the  fund,  are  complete  adjudications  of  the 
subject  matter  of  litigation  which  they  disclose,  and 
entitled  to  distribution  according  to  their  respective 
merits.— A verill  vs.  The  Hartford,  2  Cal.,  p.  308;  but 
see  The  Moses  Taylor,  4  Wallace  U.  S.  Rep.,  p.  411; 
The  Hine  vs.  Trevor,  4  id.,  p.  556;  see  Appendix  Pol. 
Code,  vol.  2,  p.  344,  note  to  Art.  Ill,  Sec.  2,  Federal 
Constitution. 

15.  Admibalty  cases. — A  cause  of  action,  to  be 
cognizable  in  admiralty,  whether  arising  out  of  a  con- 
tract, claim,  service,  or  obligation  or  liability  of  any 
kind,  must  relate  to  the  business  of  commerce  and 
navigation. — People  vs.  Steamer  America,  34  Cal.,  p.  . 
679;  see,  also,  this  case  for  the  manner  of  raising  in  the 
State  Courts  the  issue  of  jurisdiction  as  to  whether  the 
action  is  within  maritime  jurisdiction. 

16.  Maritime  causes. — In  a  case  clearly  arising  on 
questions  belonging  to  admiralty  and  maritime  trans- 
actions, it  baa  been  intimated  that  a  State  Court 
might  hold  its  jurisdiction  where  the  people  of  the 
State  were  plaintifiTs,  and  the  action  was  for  the  col- 
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lection  of  State   revenue. — See  People   vs.  Steamer 
America,  34  Cal.,  p.  681. 

17.  Suits  betwjckk  Citizens  and  Foreignkbs. — 
United  St^es  Courts  have  no  jurisdiction  over  suits 
between  alien  and  alien,  but  are  confined  to  actions 
between  citizens  and  foreigners  (Mossman  vs.  Higgin- 
son,  4  Dallas,  p.  12;  Montalet  vs.  Murray,  4  Cranch,^  * 
46;  Hodgson  vs.  Bowbank,  5  Cranch,  p.  303;  Jackson 
vs.  Twentyman,  2  Pet.,  p.  136),  and  where  both  parties 
to  a  suit  are  aliens  the  action  cannot  be  on  that  account 
transferred  from  a  State  to  a  Federal  Court. — Orosco 
vs.  Gagliardo,  22  Cal.,  p.  83. 

18.  Whex  State  Courts  have  Jurisdiction  oteb 
Foreign  Seamen,  etc. — When  a  foreign  master  of  a 
foreign  vessel  discharges  a  foreign  seaman  for  no  wrong* 
fill  act,  the  seaman  may  maintain  an  action  for  hia 
wages  in  a  State  Court.  All  persons  in  time  of  peace 
(in  such  matters  as  these),  have  the  right  to  resort  to 
the  tribunals  of  the  nation  where  they  may  happen  to 
be,  for  the  protection  of  their  rights.  The  jurisdiction 
of  Courts  over  them  is  complete,  except  where  it  is 
ezcludbd  by  treaty. — Pugh  vs.  Gillam,  1  Cal.,  p.  485; 
The  Jerusalem,  2  Gallison,  p.  190;  Moron  vs.  Boudin, 
2  Pet.  Adm.  Decis.,  p.  415. 

19.  State  Courts  no  Jurisdiction  over  Crimes 
against  United  States. — The  State  tribunals  have 
no  jurisdiction  to  punish  crimes  against  the  laws  of  the 

4  United  States  as  such.  But  the  same  act  may  be  an 
offense  again«t  both  the  laws  of  the  United  States  and 
of  this  State.— People  vs.  Kelly,  38  Cal.,  p.  145.  State 
tribunals  have  no  jurisdiction  to  punish  perjury  against 
the  United  States. — State  vs.  Adams/  4  Blackfoi^,  p. 
146;  State  vs.  Pike,  4  N.  Hamp.,  p.  83;  People  vs. 
Kelly,  38  Cal.,  p.  145. 

20.  Jurisdiction  of  State  Courts  over  actiok 
OP  U.  S.  Land  Department* — It  has  been  questioned 
whether  the  Courts  of  California  have  jurisdiction  to 
review  the  action  of  the  U.  S.  Land  Department  upon 
contests  for  rights  of  preemption  when  the  subject  mat- 
ter of  the  investigation,  and  upon  which  the  preference 
depended,  were  not  transactions  which  occurred  in  the* 
contest,  but  be/ore  it. — Quinn  vs.  Kenyon,  38  Cal.,  p. 
499. 

21.  Trespass  committed  bt  U.  S.  Officer. — The 
fact  that  a  trespass  was  committed  by  a  Marshal  of  the 
United  States,  or  by  a  deputy,  under  cover  of  his  office, 

'  does  not  deprive  the  District  Court  of  jurisdiction  over 

the  same. — Hirsch  vs.  Rand,  39  Cal.,  p.  315. 
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32,  JuBUDicnoir  of  ovs  Court  cannot  sncsoach 
UPOH  THAT  of  ANOTHEB.^Each  branch  of  the  judicial 
departmeat  has  its  functions  assigned  by  the  Constitu- 
tion. The  Sixth  Article  df  the  Constitution  seems  to 
have  been  drawn  with  great  skill  and  care,  and  endeav- 
ors to  establish  a  complete  judicial  system.  It  not  only 
provides  for  the  establishment  of  the  several  judicial 
liibunals,  but  also  distributes  among  these  tribunals 
their  several  powers.  It  would  derange  our  judicial 
system  if  the  Legislature  could  confer  on  one  Court 
the  functions  and  powers  which  the  Constitution  has 
conferred  on  another. — Zander  vs.  Coe,  6  Cal.,  p.  230.^ 

23.  Courts  ov  Concurrent  Jurisdiction  can- 
not  INTBRFBRX   WITH   ^ACH  OTHRR's  ACTION.— One 

Court  has  no  power  to  interfere  with  the  judgments 
and  decrees  of  another  Court  of  concurrent  jurisdic- 
tion. The  only  castf  in  which  it  will  be  allowed  is 
where  the  Court  in  which  the  action  or  proceeding  is 
pending  Is  unable,  by  reason  of  its  jurisdiction,  to 
afford  the  relief  sought. — Anthony  vs.  Dunlap,  8  Cal., 
p.  26;  Rickett  vs.  Johnson,  8  Cat.,  p.  34;  Chipman  vs. 
Hibbard,  8  Cal.,  p.  268;  Phelan  vs.  Smith,  8  Cal.,  p. 
520;  Uhlfelder  vs.  Levy,  0  Cal.,  p.  607;  see,  also, 
Qorham  vs.  Toomey,  9  Cal.,  p.  77.  Nor  does  it 
make  any  difference  if,  in  a  suit  in  equity,  new 
parties  are  brought  in  strangers  to  the  action  at  law 
sought  to  be  eAJoined. — Uhlfelder  vs.  Levy,  0  Cal.,  p. 
607.  There  are  exceptions  to  the  general  rule,  how- 
ever, aa,  for  instance,  the  same  fraudulent  debtor  might 
confess  different  fraudulent  judgments  indifferent  judi- 
cial districts.  It  would  not  then  be  necessary  for  cred- 
•  iton  to  bring  a  different  suit  in  each  different  Court. 
So,  also,  where  the  Code  requires  the  action  to  be  tried 
in  a  particular  county,  it  must  be  brought  there. — s.  c, 
9  Cal.,  p.  607.  Compare  this  case  with  Heyneman  vs. 
Dannenberg,  6  Cal.,  p.  876,  Nor  can  a  State  Court 
eigoin  the  proceedings  of  a  Federal  Court. — Phelan  vs. 
Smith.  8  Cal.,  p.  620. 

24,  When  Court  has  Jurisdiction  bt  Mandamus. 
If  a  Court  entertained  jurisdiction  of  the  action,  its 
proceedings,  however  erroneous  they  may  have  been, 
could  not  have  been  reviewed  in  proceedings  for  a  man- 
damus.— People  vs.  Pratt,  28  Cal.,  p.  166;  Cariaga  vs. 
Dryden,  29  Cal.,  p.  307.  But  if  the  Court  refused  to 
act  in  the  case,  the  question  whether  it  rightfully  so 
lafuaed  may  be  entertained  in  this  proceeding.— Beguhl 
VI.  Swan,  39  Cal.,  p.  411,    Where  the  District  Court 
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I  has  ordered  a  cause  commenced  therein  to  be  trans- 
ferred to  the  United  States  Circuit  Court,  the  Supreme 
Court  has  no  jurisdiction  to  issue  a  writ  of  mandate  to 
compel  the  District  Judge  to  proceed  with  the  trial  ot 
the  cause. — Francisco  ys.  M.  I.  Co.,  86  Cal.,  p.  283. 

25.  When  9f  Cektiorari.— A  writ  of  certiorari 
will  not  lie  to  an  inferior  Court  to  annul  an  order 
which  b  merely  erroneous,  but  not  yoid  in  a  matter  of 
which  such  Court  has  acquired  jurisdiction. — People 
vs.  Elkins,  40  Cal.,  p.  647. 

26.  JURIBDICTION  IN  INJUNCTION   PROCXXDINOB. — 

^  It  is  well  ;»ettled  that  under  our  judicial  system  one 

Court  has  no  jurisdiction  to  enjoin  the  execution  of  a 
decree  of  another  Court  of  coordinate  jurisdiction, 
unless  it  plainly  appear  that  the  Court  rendering  the 
judgment  or  decree  under  which  proceedings  are  sou^^ht 
to  be  stayed  "i^ unable  by  reason  of  its  jurisdiction  to 
afford  the  relief  sought.'' — Anthony  vs.  Buftlap,  8  Cal., 
p.  27;  Rickett  vs.  Johnson,  8  Cal.,  p.  35;  Chipman  -vs. 
Hibbard,  8  Cal.,  p.  270;  Gorham  vs.  Toomey,  9  Cal., 
p.  77;  XJhlfelder  vs.  Levy,  9  Cal.,  p.  614;  Hockstacker 
vs.  Levy,  11  Cal.,  p.  76;  Grant  vs.  Quick,  5  Sandf.,  p. 
612.  The  fact  that  parties  to  an  injunction  proceeding 
are  not  the  same  as  the  parties  to  the  judgment  or 
decree  sought  to  be  enjoined,  does  not  relieve  the  case 
from  the  operation  of  this  rule,  nor  can  the  consent  of 
the  parties  change  the  rule.  It  is  established  and  en- 
forced not  so  much  to  protect  the  rights  of  the  parties 
as  to  protect  the  rights  of  the  Courts  of  coordinate 
jurisdiction  to  avoid  conflict  of  jurisdiction,  conftisiony 
and  delay  in  the  administration  of  justice. — Revalk  vs. 
Kraemer,  8»Cal.,  p.  71.  Proceedings  for  such  purpose 
should  always  be  commenced  in  thd  Court  rendering 
the  judgment  or  decree  and  having  control  of  its  exe- 
cution.— Crowley  vs.  Davis,  37  Cal.,  p.  268. 

27.  JUBISDICTION  IN  INJUNCTION   PBOCXXDINOB. — 

A  Court  has  jurisdiction  to  issue  a  restraining  order 
whep  at  the  time  of  issuance  there  was  a  suit  pending 
between  the  parties. — Prader  vs.  Purkett,  13  Cal.,  p. 
588.        V 

28.  Explanation  of  Exclusivx  -  and  Congub- 
RXNT  Jurisdiction.-— Theib  EyFBCT.— There  is  noth- 
ing in  the  nature  of  jurisdiction  as  applied  to  Courts 
which  renders  it  exclusive.  It  is  not  like  a  grant  of 
property  which  cannot  have  several  owners  at  the  same 
time.  It  is  a  matter  of  common  experience  that  two 
or  more  Courts  may  have  concurrent  powers  over  tile 
same  parties  and  the  same  subject  matter.  Jurisdic- 
tion is  not  a  right  or  a  privilege  belonging  to  the  Judge, 
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but  an  authority  or  power  to  do  justice  in  a  given  case, 
when  it  is  brought  before  him.  There  ifl  no  instance  in 
the  whole  history  of  the  law  where  the  m^re  grant  of 
jurisdiction  to  a  particular  Court  without  any  words  of  ' 
ezcht.«ion  has  been  held  to  oust  any  other  Court  of  the 
powers  which  it  before  possessed.  Creating  a  new 
forum  with  concurrent  jurisdiction  may  have  the  effect 
of  withdrawing  from  the  Courts  which  before  existed 
a  portion  of  the  cause  which  would  otherwise  have  been 
brought  before  them,  but  it  cannot  affect  the  power  of 
the  old  Courts  to  administer  justice  when  it  is  demanded 
at  their  hands. — Courtwright  vs.  B.  R.  &  A.  W.  &  M. 
Co.,  30  Cal.,  p.  580;  quoting  from  Delafield  vs.  State 
of  Illinois,  2  Hill,  p.  164. 

29.  Exclusive  Jurisdiction.— Where  a  new  right 
is  provided  by  law,  together  with  a  particular  remedy 
for  its  violation,  and  the  statute  prescribes  that  the 
remedy  must  be  pursued  in  a  ceHain  Court,  the  juris- 
diction on  that  subject  is  exclusive  in  such  Court. — 
Reed  vs.  Omnibus  R.  R.  Co.,  83  Cal.,  p.  212. 

30.  Concurrent  Jurisdiction. — Where  the  Consti- 
tution grants  original  jurisdiction  of  a  particulaf  class 
of  cases  to  one  Court,  without  expressly  excluding 
other  Courts  from  exercising  any  jurisdiction  therein, 
those  other  Courts  are  not  for  that  reason  necessarily 
excluded  from  exercising  concurrent  jurisdiction  in  the 
same  class  of  cases. — Courtwright  vs.  B.  R.  &  A.  W. 
&  M*  Co.  (commenting  on  and  in  some  particulars 
overruling  Zander  v«.  Coe,  5  Cal.,  p.  230;  Uaulfield  vs. 
Stevens,  28  Cal.,  p.  118;  while  the  cases  of  Perry  vs. 
Ames,  26  Cal.,  p.  383;  Conant  v^.  Conant,  10  Cal.,  p. 
249,  in  matters  of  concurrent  jurisdiction,  etc.,  are  ap- 
proved). 

31.  Concurrent  Jurisdiction  of  Equity  and  Law 
Courts. — Where  Courts  of  law  and  equity  have  con- 
current jurisdiction,  if  a  Court  of  law  had  first  acquired 
jurisdiction  and  decided  a  case,  a  Court  of  equity  .will 
not  interfere  to  set  aside  the  judgment,  unless  the  party 
has  been  prevented  by  some  fraud  or  accident  from 
availing  himself  of  the  deHSnse  at  law. — Dutil  vs.  Pa- 
chcco,  21  Cal.,  p.  438;  Truly  vs.  Manson,  5  How.  U. 
S.,  p.  141;  Allen  vs.  Hopson,  1  Freeman,  p.  276; 
Wharton  vs.  Wood,  22  Wend.,  p.  524;  Smith  vs.  Mc- 
Iver,  9  Wheat.,  p.  532;  Haydon  vs.  Gordon,  17  Leigh., 
p.  167. 

32.  Equity  and  Law  Jurisdiction  oyer  Fraud. 
A  Court  of  equity  will  take  jurisdiction  in  cases  of 
fraud,  even  if  founded  on  the  express  provisions  .of 
statutes,  and  especially  to  guard  against  the  fraudulent 
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acts  of  a  debtor. — Heyneman  vs.  Dannenberf?,  6  Cal., 

p.  376;   Adams  vs.  Woods,  8  Cal.,  p.  156.     Equity 

exercises  concurrent  jurisdiction  with  Courts  of  law  in 

*  questions  involving  fraud,  acci(fent,  or  confidence,  and 

there  are  cases  where,  even  though  an  action  at  law 
might  be  maintained,  jet  a  bill  in  equity  is  equally 
proper. — See  N.  Y.  Ins.  Co,  vs.  Rowlet,  24  "Wend.,  p. 
505;  Storey  Eq.,  p.  64;  People  vs.  Houghtaling,  7  Cal., 
p.  348. 

33.  Equity  Jurisdictiok,  Specific  Pkrfokmance, 
ETC.— The  ground  of  the  interference  of  chancery  in 
bills  quia  tirnet,  and  to  enforce  the  specific  execution 
of  an  agreement,  is  that  there  is  no  other  adequate  rem- 
edy. If  a  plain,  speedy,  unembarrassed  remedy  exists 
at  law,  equity  will  not  interfere.  As  a  general  rule, 
equity  will  not  interfere  in  cases  sounding  in  damages. 

But  there  are  exceptions  to  this  rule.    See vs. 

s ,  3  Atk.,  p.  384; vs. ,  1  Sim. 

&  Stu.,  p.  607;  vs.  ,  3  Atk.,  p.  383. 

In  these  exceptional  cases,  the  jurisdiction  is  put  on  the 
ground  that  compensation  in  damages  would  not  afford 
a  full,  complete,  and  satisfactory  remedy,  and  it  is 
denied  when  this  is  attainable  at  law.  The  jurisdiction 
attaches  also  in  cases  of  apprehended  injury,  as  by 
sureties,  etc.,  where  no  loss  has  as  yet  followed. — 2  Story 
Eq.,  p.  35.  It  has  been  held  that  in  casesof  a  general 
covenant  to  indemnify,  although  sounding  in  damages, 
equity  will  decree  specific  performance.  See  Ranelaugh 
vs.  Hayes,  1  Vernon,  p.  189;  Champion  vs.  Brown,  6 
Johns.,  Chap.  389;  Chamberlain  vs.  Blue,  6  Blackf., 
p.  491;  White  vs.  Fratt,  13  Cal.,  p.  521.  But  equity 
will  Dot  assume  jurisdiction  where  a  remedy  at  law 
exists,'  and'  compel  the  sun'ender  or  cancellation,  or 
enjoin  the  collection  of  a  promissory  note  or  other 
instrument. — Smith  vs.  Sparrow,  13  Cal.,  p.  596,  aff'g 
*  Lewis  vs.  Tobias,  10  Cal.,  p.  574.  See  authorities  cite4 
in  last  named  case. 

84.  Equity  Jurisdiction  OVER  Judgments  FRAUD- 
ULEKTLY  Altered,  etc — When  a  judgment  was  ren- 
dered, and  afterwards  fraudulently  altered  so  as  to 
include  a  new  party  not  in  the  first  instance  included  in 
the  judgment  and  who  had  never  been  served  with 
process,  equity  has  jurisdiction  of  the  case  and  may 
vacate  the  judgment.  (The  remedy  by  appeal  might 
BufiSce  in  ordinary  cases  where  there  was  a  want  of 
service.  See  facU  of  ense,)  It  made  no  difference 
that  the  judgment  was  void  on  its  fkce,  as  the  party 
was  liable  to  be  harassed  by  it  and- it  was  abottt  to  be 
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enforced  against  him. — Chester  vs.  Hiller,  13  CaU,  p. 
558. 

35.  Equity  Jurisdiction  complete  between 
partker6h1p  and  individual  creditors. — a 
Court  of  equity  has  juris-diction  in  cases  where  there  is 
a  oonflict  between  partnership  and  individual  cred- 
itors.— Conroy  vs.  Woods,  13  Cal.,  p.  626;  Place  vs. 
Sweet2er,  16  Ohio,  p.  142;  Washburn  vs.  Bank  Bel- 
lows Falls,  19  Vt.,  pp.  278-286. 

36.  Equity  Jurisdiction  to  decree  execution 
OF  Deed,  etc. — The  jurisdiction  of  a  Court  of  equity, 
to  decree  a  reexecution  of  a  deed,  is  unquestionable. 
The  jurit»diction  is  maintained  in  such  cases  where  the 
destruction  would  create  a  defect  in  the  deraignment  of 
the  party's  title  and  thus  embarrass  the  assertion  of  his 
rights  to  the  property. — Curamings  vs.  Coe,  10  Cal.,  p. 
529. 

37.  Equity  Jurisdiction  to  decree  Alimony. — 
A  Court  of  equity  has  jurisdiction  to  decree  alimony 
in  an  action  which  has  no  reference  to  a  divorce  or  sep- 
aration.—  Galland  vs.  Galland,  38  Cal.,  p.  265;  see 
di^enting  opinion  in  sumo  case. 

38.  Jurisdiction  of  Court  oyer  infants  in  par- 
tition suits. — ^The  proceeding  for  partition  is  a  special 
proceeding,  and  the  statute  prescribes  its  course  and 
effect;  and  though  after  jurisdiction  has  attached  errors 
in  the  course  of  the  cause  cannot  be  collaterally  shown 
to  impeach  a  judgment,  yet,  so  far  at  least  as  the  rights 
of  infants  are  involved,  the  Court  has.no  jurisdiction, 
except  over  the  matter  of  paitition,  and  has  no  power 
to  render  a  decree  divesting  an  infant's  estate,  not  for 
the  purpose  of  partition,  but  upon  an  adverse  claim 
by  other  parties. — Waterman  vs.  Lawrence,  19  Cal., 
p.  210. 

39.  Jurisdiction  of  Courts  over  Fugitives  from 
justice  from  other  States. — A  Court  of  general 
original  jurisdiction,  exercising  the  usual  powers  of  a 
common  law  Court,  has  jurisdiction  to  hear  and  de- 
termine all  matters,  and  to  issue  all  necessaiy  writs 
for  the  arrest  and  transfer  of  a  fugitive  criminal  to 
the  authorized  agent  of  the  State  from  whence  he  fled. 
Where  a  right  is  establis^hed  by  law  such  Courts  can 
apply  the  appropriate  remedy  and  issue  the  necessary 
writs  without  special  legislation. — ^Matter  of  Bomaine, 
23  Cal.,  p.  585. 

46.  Jurisdiction  to  review  Judgment  on  ap- 
peal LOST,  IF  APPEAL  IS  NOT  TAKEN  IN  TIME.— If  a 

Court  has  jurisdiction  to  review  a  judgment  on  an 
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appeal  taken  within  one  year  after  rendition  of  the 
same,  yet  that  jurisdiction  is  lost  at  the  expiration  of 
the  year.— Haight  vs.  Gay,  8  Cal.,  p.  297;  affi»d  in 
Hilliken  vs.  Uuber,  21  Cal.,  p.  166. 

41.  Effect  of  adjouukmsnt  of  Couet  for  tskm 
on  its  jurisdiction  of  casks  pending  and  dk- 
CIDED. — A  Court  does  not  lose  jurisdiction  by  adjourn- 
ment before  the  case  has  been  finally  determined;  and 
the  Court  may  vacate  a  default  if  final  judgment  has 
not  been  entered,  even  though  the  Court  has  adjourned 
for  the  term.— Wilson  vs.  Cleaveland,  30  Cal.,  p.  195 
(and  De  Castro  vs.  Richardson,  25  Cal.,  p.  49;  and  Will- 
son  vs.  McEvoy,  id.,  p.  169,  were  held  not  to  be  incon- 
sistent with  this  ruling).  In  a  proceeding  to  condemn 
land,  the  District  Court  did  not  lose  its  power  or  control 
over  the  case  by  reason  of  its  a4joumments  at  anytime. 
It  was  unfinished  business,  and  necessarily  continued  in 
Court  until  the  deed  was  made  and  the  money  paid  over 
under  the  order  of  the  Court. — Stanford  vs.  Worn,  27 
Cal.,  p.  174. 

42.  Jurisdiction  of  Courts  over  cases  decided 

IS  lost  by  adjournment  for  the  term. — After  the 

* 

/  adjournment  of  the  term  the  Court  loses  all  control 

over  cases  decided,  unless  its  jurisdiction  is  saved  by 
some  motion  or  proceeding  at  the  time,  except  in  the 
single  case  provided  by  statute,  where  the  summons 
has  not  been  served,  in  which  the  party  is  allowed  six 
months  to  move  to  set  the  judgment  aside  (Suydam  vs. 
Pitcher,  4  Cal.,  p.  280;  Robb  vs.  Robb,  6  Cal.,  p.  21; 
Morrison  vs.  Dapman,  3  Cal.,  p.  225;  Shaw  vs.  Mc- 
Gregor, 8  Cal.,  p.  521;  Bell  vs.  Thompson,  19.Cal.,  p. 
706;  Lattimer  vs.  Ryan,  20  Cal.,  p.  632);  but  the  Court 
has  power  to  make  an  order  nunc  pro  tunc,  or  to  correct 
a  mere  clerical  error. — Swain  vs.  Naglee,  19  Cal.,  p. 
127;  De  Castro  vs.  Richardson,  25  Cal.,  p.  49;  see  Will- 
eon  vs.  McEvoy,  25  Cal.,  p.  169. 

43.  Where  general  Jurisdiction  exists  Court 
HAS  FULL  Jurisdiction  in  all  particulars  of  the 
CASE. — When  a  Court  has  general  jurisdiction  of  a 
subject  it  has  power  to  make  a  full  disposition  of  the 
matter  and  conclude  litigation  respecting  it. — Kennedy 
vs.  Hammer,  19  Cal.,  p.  887. 

44.  Jurisdiction  cannot  be  conferred  bt 
AGREEMENT  OF  PARTIES. — A  stipulation  by  parties 
waiving  all  objections  to  jurisdiction  cannot  confer 
on  a  District  Court  jurisdiction  to  try  a  cause  in  one 
county  when  by  operation  of  law  the  Court  is  ad- 
journed in  that  county  and. its  term  commenced  in 
another. — Bates  vs.  Gage,  40  Cal.,  p.  184;  Smith  vs. 
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Chichester,  1  Cal.,  p.  409;  Dominques  ts.  Dominques, 
4  Gal.,  p.  186;  Norwood  vs.  Kenfleld,  34  Cal.,  p.  829. 
To  Bustain  a  personal  judgment  the  Court  must  have 
jarisdiction  of  the  suhject  matter  and  of  the  person. 
Where  the  Jurisdiction  of  the  Court,  as  to  the  subject 
Matter^  has  heen  limited  hy  the  Consti&tion  or  by  stat- 
ute, the  consent  of  parties  cannot  confer  jurisdiction. 
But  When  the  limit  regards  certain  persons^  they  may, 
if  competent,  waive  their  privilege,  and  this  will  give 
the  Court  jurisdiction.  If,  however,  a  party  his  not 
been  brought  into  Court,  and  does  not  of  himself  come 
Id  and  waive  the  necessity  of  service,  the  Court  has  no 
jurisdiction  over  him. — Gray  vs.  Hawes,  8  Cal.,  p.  602. 
There  is  in  these  cases,  however,  a  d^ided  distinction 
between  want  of  j  urisdiction  and  irregularity  in  procur- 
ing jurisdiction. — Whitwell  vs.  Barbier,  7  Cal.,  p.  68. 

45.  Jurisdiction  CAinroT  be  divested  by  aokse- 
MENT  or  PABTiEs. — The  agreements  of  parties  cannot 
divest  Courts  of  law  or  equity  of  their  proper  jurisdic- 
tion.— Muldrow  vs.  Norris,  2  Cal.,  p.  74.  The  consent 
of  parties  cannot  alter  the  jurisdiction  of  Courts. — 
Biddle  Boggs  vs.  Merced  Mining  Co.,  14  Cal.,  p.  279. 
Nor  can  any  stipulation  made  by  them  affect  their 
jurisdiction.— Beed  vs.  BemaT,  40  Cal.,  p.  628. 

40.  Jurisdiction  bt  Publication  of  Summons.—  * 
The  statutory  provisions  for  acquiring  jurisdiction  of 
the  person  of  the  defendant,  by  publication  of  the  sum- 
mons instead  of  a  personal  service,  must  be  strictly 
pursued. — People  vs.  Huber,  20  Cal.,  p.  81;  Jordan  vs. 
Giblin,  12  Cal.,  p.  100;  Evertson  vs.  Thomas,  5  How. 
Pr.  Rep.,  p.  45;  Kendall  vs.  Washburn,  14  How.  Pr. 
Bep.,  p.  880. 

47.  Jurisdiction  in  cases  of  Publication,  No- 
tice, Summons,  etc.— Stanford  vs.  Worn,  27  Cal.,  p. 
174;  Steinbach  vs.  Teese,  27  Cal.,  p.  295;  McMinn  vs. 
Whelan,  27  Cal.,  p.  300;  Braly  vs.  Seaman,  80  Cal.,  p. 
610;  Sharp  vs.  Daugney,  33  Cal.,  p.  507;  Townsend  vs. 
Tallant,  88  Cal.,  p.  46;  Hahn  vs.  Kelly,  84  Cal.,  p.  391; 
Quivey  vs.  Porter,  37  Cal.,  p.  458;  McDonald  vs.  Katz, 
81  Cal.,  p.  169;  Forbes  vs.  Hyde,  31  Cal.,  p.  842;  Eitel 
vs.  Foote,  39  Cal.,  p.  439;  see  Sees.  1010-1017,  post, 
inclusive. 

48.  Jurisdiction  bt  appearance  of  party  in 
Court. — A  Court  has  jurisdiction  of  the  person  where 
he  voluntarily  put  in  an  appearance  without  the  issuance 
of  summons. — Hayes  vs.  Shattuck,  21  Cal.,  p.  51. 

49.  Jurisdiction  of  the  person  by  Appearance 
in  an  action— What  isan  Appearance?— See  Sec. 
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1014,  post;  Steinbaoh  vs.  Teese,  127  Cal.,  p.  296;  Seal 
vs.  McLaughlin,  28  Cal.,  p.  668;  see  Sec.  406,  post. 

50.  Jurisdiction  bt  admibbion  of  bebvick. — See 
Sharp  vs.  fininnings,  35  Cal.,  p.  b2S, 

51.  Jurisdiction  oykr  persons  appearing  bt 
ATTORNEY. — Court  acquires  jurisdiction  only  of  those 
for  whom  the  attorney  finally  appears. — Forbes  ts. 
Hyde,  31  Cal.,  p.  342. 

52.  JlTRIBDICTION    OF    SPECIAL  CASES — ACTIONS  TO 

Abate.  Nuisance. — The  Constitution  permits  the 
Legislature  to  confer  on  County  Courts  jurisdiction  in 
**"  special  cases;"  but  the  term  **  special  cases  "  was  not 
meant  to  include  any  class  of  cases  for  which  the  Courts 
of  general  jurisdiction  had  always  supplied  a  remedy. 
The  special  cases,  therefore,  must  be  confined  to  such 
new  cases  as  are  the  creation  of  statutes  and^the  pro- 
ceedings under  which  are  unknown  to  the  general 
framework  of  Courts  of  common  law  and  equity.  The 
action  to  prevent  or  abate  nuisances  is  not  one  of  these, 
and  is  amply  provided  fqr  in  Courts  of  general  juris- 
diction. In  conferring  this  power  upon  County  Courts 
the  Legislature  exceeded  its  constitutional  authority, 
and  the  portion  of  the  Act  which  contains  it  ia  invalid. 
Parsons  vs.  Tuolumne  Water  Co.,  6  Cal.,  p.  43;  see, 
however,  Jacks  vs.  Days,  15  Cal.,  p.  91. 

58.  Jurisdiction  of  Inferior  Courts. — Inferior 
Courts  cannot  go  beyond  the  authority  conferred  upon 
,  them  by  the  statute  under  which  they  act. — Winter  vs. 

Fitzpatrick,  85  Cal.,  p.  273. 

64.  Jurisdiction  of  Court  of  Executiyb  of  the 
State  bt  Writ  of  Mandate,  etc.— Courts  having 
jurisdiction  of  writ  of  mandamus  may  issue  such  a  writ 
to  the  Governor  to  compel  him  to  perform  certain  min- 
isterial acts.— Harpending  vs.  Haight,  39  Cal.,  p.  189. 
(Temple,  J.,  dissenting  in  an  elaborate  opinion.)  Under 
the  distribution  of  powers  by  the  Constitution  the  judi- 
ciary are  not  denied  jurisdiction  in  cases  where  a  fugi- 
.  tive  from  justice  ttom  another  State  is  held  in  custody 
by  virtue  of  a  warrant  issued  by  the  Executive  of  this 
State.  The  very  object  of  the  habeas  corpus  was  to 
reach  just  such  cases,  and  while  the  Courts  of  the  State 
possess  no  power  to  control  the  Execative  discretion 
and  compel  a  surrender,  yet  he  having  once  acted,  that 
discretion  may  be  examined  into  in  6very  case  where 
the'liberty  of  the  subject  is  involved. — Matter  of  Peter 
B.  Manchester,  5  Cal.,  p.  288. 

55.  Jurisdiction  of  Courts  to  inquire  into 
Lboislative  Proceedings,  Constitutionality  of 
Laws,  etc. — Many  provisions  of  the  Constitution  are 
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addressed  solely  to  the  len^slfttive  department,  and  it 
may  be  said  that  all  those  provisions  which  require  the 
Legislature  to  do  certain  things,  leaving  the  means  and 
manner  within  the  legislative  discretion,  are  entirely 
beyond  the  reach  of  the  Judiciary,  whose  functions  are 
wholly  different  from  those  of  the  law-making  power. 
Some  of  the  restrictions  ui>on  the  powers  of  that  body 
are  addressed  solely  to  the  Legislature.  As  an  instance, 
I  may  mention  those  provisions  relating  to  the  qualifi- 
cations, elections,  and  returns  of  its  own  members; 
and  although  the  Constitution  expressly  requires  cer- 
tain qualifications  to  constitute  a  member  of  either 
House,  yet  each  House  is  expressly  constituted  the 
exclusive  judge  of  those  questions,  and  this  Court  could 
not,  in  any  manner,  review  such  a  decision.  The  true 
rule  seems  to  be  this:  that  when  the  right  to  determine 
the  extent  and  effect  of  the  restriction  is  either  ex- 
pressly or  by  necessary  implication  confided  to  the 
Legislature,  then  the  Judiciary  has  no  right  to  interfere 
with  the  legislative  construction,  but  must  take  it  to  be 
correct.  But  in  all  other  cases  or  restriction  it  is  the 
right  and  duty  of  this  Court  to  decide  the  effect  and 
extent  of  the  restriction  in  the  last  resort.  And  as  to 
the  question  whether  the  right  to  determine  the  extent 
and  effect  of  the  restriction  is  vested  in  the  Legislature 
or  in  the  Judiciary,  this  Court  must  equally  determine 
in  the  last  resort. — Nougues  vs.  Douglass,  7  Cal.,  p.  65; 
see,  also.  Ex  Parte  Shrader,  33  Cal.,  p.  279.  But  a 
Court  cannot  review  the  action  of  the  Legislature  upon 
a  question  whether  or  not  a  certain  enterprise  (such  as 
a  railroad)  is  a  public  benefit  or  use.  The  legislative 
declaration  seems  to  be  held  final  as  to  such  matters. — 
Napa  V.  R.  R.  Co.  vs.  Napa  Co.,  30  Cal.,  p.  437; 
also,  as  to  jurisdiction  of  the  Supreme  Court  over  a 
legislative  Act  declaring  certain  improvements  a  *' pub- 
lic use,"  see  Sherman  vs.  Buick,  32  Cal.,  p.  241. 

56.  Power  or  Lsgislatube  oyeb  Coubts  akd 
Judicial  Officers. — A  special  law  diuecting  a  cer- 
tain Court  to  grant  an  order  transferring  an  indictment 
pending  therein  against  a  party,  for  murder,  to  another 
District  Court,  is  constitutional. — Smith  vs.  Judge  of 
Twelfth  Jud.  Dist.,  17  Cal.,  p.  647.  This  case  also 
comments  on  the  general  power  of  the  Legislature  over 
Courts.  It  has  been  held  that  the  Legislature  can 
impose  no  duties  upon  the  Judiciary  but  such  as  are  of 
a  judicial  character.  The  Legislature  cannot  delegate 
to  a  Court  the  power  of  establishing  town  governments 
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or  incorporating  colleges  and  the  like. — People  ts. 
Town  of  Nevada,  6  Cal.,  p.  143;  Burgoyne  vs.  Super- 
Tisors  of  San  Prancisco,  5  Cal.,  p.  9;  Fhelan  vs.  San 
Francisco,  20  Cal.,  p.  39;  affirming  g.  c,  6  Cal.,  p.  531. 
Nor  can  it  authorize  a  County  Judge  to  designate  the 
time  and  place  of  holding  an  election;  such  is  not  a 
judicial  act. — ^Dickey  vs.  Hurlburt,  5  Cal.,  p.  343. 

57.  MiBC£Li.AKS0U8. — See,  also,  as  to  jurisdiction, 
etc.,  of  the  several  Courts  mentioned,  Sees.  42,  43,  44, 
67,  84,  85,  86,  97,  106, 114, 115, 116, 117, 121, 128, 129, 
165, 187,  259,  post,  and  notes. 

34.    The  Courts  enumerated  in  the  first  six  subdi- 
visions of  the  preceding  section  are  Courts  of  record. 

Note.— Hahn  vs.  Kelly,  34  Cal.,  p.  391. 
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OF  THE  COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS. 

Sbctiok  35.  Members  of  the  Court. 

36.  Jurisdiction. 

37.  Officers  of  the  Court. 

,  38.  Trial  of  impeachments  provided  for  in  Penal  Code. 

35.  The  Court  for  the  trial  of  impeachments  is 
composed  of  the  members  of  the  Senate,  or  a  majority 
of  them. 

36.  The  Court  has  power  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Governor, 
Lieutenant  Governor,  Secretary  of  State,  Controller, 
Treasurer,  Attorney  General,  Surveyor  General,  Jus- 
tices of  the  Supreme  Court,  and  Judges  of  the  Dis- 
trict Courts,  for  any  misdemeanor  in  office. 

Note. — Const.,  Art.  4,  Sec.  18. 

37.  The  officers  of  the  Senate  are  the  officers  of 
the  Court. 


38.    Proceedings  on  the  trial  of  impeachments  are 
Maided     provided  for  in  The  Pbnal  Code. 

for  in  Penal   ^ 


6od«i 


NoTZ.— See  Penal  Code,  Sees.  737-753,  inclusive. 
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CHAPTER  m. 

OP  THE   SUPREME   COURT. 

Sbction  40.  Members  of  the  Court. 

41.  Chief  Justice. 

42.  Juri'^diction  of  two  kinds. 

43.  Ori^nal  jurisdiction. 

44.  Appellftte  jurisdiction. 

45.  May  reverse,  affirm,  or  modify,  etc.,  remittitur. 

46.  Number  of  Judges  necessary  for   the   transaction   of 

business. 

47.  Number  to  pronounce  judj^ment. 

48.  Court  always  open  for  certain  purposes. 

49.  Terms,  when  held.    Additional  terms. 

50.  Terms,  where  held. 

40.     The  Supreme  Court  consists  of  a  Chief  Justice  Members 

^  ^        of  the 

and   four  Associate  Justices,  elected  at  the  judicial  ^"^ 
electious,  aud  holding  their  offices  for  the  term  of  ten 
years  from  the  first  day  of  Januaiy  next  after  their 
election. 

Note. — Const.,  Art  VI,  Sees.  2,  3.  In  the  case  of 
The  People  vs.  Wells,  2  Cal.,  p.  198,  the  question  was 
raised  whether,  in  the  case  where  a  Judge  was  absent 
from  the  State,  the  Legislature  could  authorize  the 
Governor  to  make  an  appointment  during  the  tem- 
porary absence  of  such  Judge.  The  question  was  not 
decided  at  the  time,  the  Court  disagreeing,  but  was 
afterward  considered,  and  it  was  decided  (s.  c,  2  Cal., 
p.  610)  that  such  an  absence  was  not  a  vacancy  in  office 
which  could  be  tilled  by  appointment  of  the  Governor, 
and  that  a  law  authorizing  such  an  appointment  was 
unconstitutional. 

Who  are  elegible  to  the  office  of  Justice  of  the 
Supreme  Court. — See  Sec.  156,  post.     • 

41.     The  Justice  having  the  shortest  tenn  to  serve  chief 

°  Justice. 

is  the  Chief  Justice. 

Note.— The  Act  of  April  20, 186?»  (Stats.  1863,  p.  883, 
Sec.  3),  declares  that  **  the  Justice  who  has  been  longest 
in  commission  shall  be  Chief  Justice.''  This  section 
departs  from  this  language,  and  conforms  to  that  of  the 
Constitution. — ^Art.  VI,  Sec.  3.  Cases  must  arise  where 
the  term  of  two  or  more  Justices  expire  at  the  same 
time;   and  in  order  to  determine  such  questions  in 
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future,  as  well  as  to  settle  one  which  had  already  arisen, 
the  Legislature  of  1871-2  passed  the  following  Act: 

An  Act  to  detej^mine  who  must  act  as  Chief  Justice  of 

the  Supreme  Court. 

[Approved  March  14, 1872.] 

[Enacting  clause.] 

Section  1.  That  Justice  of  the  Supreme  Court, 
,  elected  by  the  people,  who  has  the  shortest  term  to 

serve  under  his  commission  is  the  Chief  Justice  after 
the  expiration  of  the  term  of  the  present  Chief  Justice. 

Sec.  2.  In  case  two  or  more  of  the  Justices  of  the 
Supreme  Court  shall  be  equally  entitled  to  the  office  of 
Chief  Justice  after  the  expiration  of  the  term  of  the 
present  Chief  Justice,  and  neither  of  the  two  shall 
Toluntarily  and  in  writing  waive  his  right  to  be  such 
Chief  Justice,  then  such  Justices  shall  determine  by 
lot  which  of  them  shall  hold  such  office,  and  a  record 
of  the  allotment  or  waiver  shall  be  entered  in  the 
minutes  of  the  Court,  and  a  certified  copy  thereof  shall 
be  transmitted  to  the  Secretary  of  State,  and  be  filed 
in  his  office. 

Jarisdio-         42.    The  jurisdiction  of  this  Court  is  of  two  kinds: 

tioB  of  two  -      ^   .     .       1  -I 

kind*.  1.  Onginal;  and, 

,2.  Appellate. 

Original  43.     Its  oriffinal  jurisdiction  extends  to  the   issu- 

jurisdio-  o  *f 

tion.  ance  of  writs  of  mandate,  review,  prohibition,  habeas 

corpus,  and  all  writs  necessary  to  the  exercise  of  its 
appellate  jurisdiction. 

NoTK.—Const.,  Art  VI.,  Sec.  4;  Stats.  1863,  p.  334. 
The  provisions,  that  the  writ  of  habeas  corpus  may  be 
issued  by  each  of  the  Justices,  and  made  returnable 
before  the  Court,  or  any  Justice  thereof,  or  before  any 
District  Court,  etc.,  relates  rather  to  practice  Uian 
power  of  the  Court,  and  has  been  inserted  in  the  Penal 
Code,  under  the  Chapter  relating  to  habeas  corpus, 
Part  II,  Title  XII. 

1.  Issuance  or  the  Writs  geneballt. — Before 
the  amendments  of  1862,  to  Article  Vl  of  the  State 
Constitution,  the  Supreme  Court  had  only  appellate 
jurisdiction  to  issue  any  of  the  writs  mentioned  in  the 
text,  except  habeas  corpus.  But  the  Supreme  Court, 
even  then,  might  issue  any  of  these  writs  in  aid  of  its 
appellate  powers. — See  Ex  Parte  Attorney  Oeneral,  1 
Cal.,  p.  85;  White  vs.  LighihaU,  I  Cal.,  p.  347;  Peo- 
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pie  vs.  Tumor,  ]  Cal.,  p.  148;  s.  c,  1  Cal.,  p.  152;  Peo- 
ple v.<.  Shear,  7  Cal.,  p.  139;  Warner  vs.  Hall,  1  Cal., 
p.  90;  Purcell  vs.  McKane,  14  Cal.,  p.  230;  Milikin  vs. 
Huber,  21  Cal.,  p.  166.  Since  the  amendments  to  the 
Constitution  it  has  oriji^inal  jurii<dietion  to  issue  these 
writs.—Tyler  vs.  Houghton,  25  Cal.,  p.  20;  Miller  vs. 
Supervifsors  Sacramento  Co.,  25  Cal.,  p.  93.  See  the 
above  cited  ca^es  as  to  when  these  writs  lie. 

2.  Writ  of  Mandate  (Mandamus).— See  cases 
cited  above,  and,  also.  People  vs.  Weston,  28  Cal.,  p. 
640;  Flaglcy  vs.  Hubbard,  22  Cal.,  p.  36;  People  vs. 
Judge  of  Twelfth  District,  17  Cal.,  p.  547;  People  vs. 
Sexton,  24  Cal.,  p.  79;  People  vs.  Pi-att,  28  Cal.,  p. 
166;  Hopper  vs.  Kalkman,  17  Cal.,  p.  517;  Brooks  vs. 
Caldftrwood,  19  Cal.,  p.  124;  Francisco  vs.  M.  I.  Co., 
36  Cal.,  p.  283.  It  will  compel  the  performance  of  a 
miQLsterial  act. — Harpending  vs.  Haight,  39  Cal.,  p. 
189.  As  to  when  this  writ  lies,  its  effect,  application, 
etc.,  ?ee  Sees.  10S4-1097,  po>t. 

3.  Writ  ok  Review  (Certiorari).— As  to  cases 
where  a  writ  of  review  (certiorari)  has  been  held  to 
issue,  see  Clary  vs.  Hoagland,  5  Cal.,  p.  476;  C.  N.  B. 
R.  Co.  vs.  Butte  Co.,  18  Cal.,  p.  671;  Comstock  vs. 
Clemens,  19  Cal.,  p.  77;  Murray  vs.  Mariposa  Co.,  23 
Cal.,  p.  492;  Chard  vs.  Harrison,  7  Cal.,  p.  113;  Ex 
Parte  Field,  1  Cal.,  p.  187;  People  vs.  Turner,  1  Cal., 
pp.  143,  152;  22  Cal.,  p.  465;  People  vs.  El  Dorado  Co., 
8  Cal.,  p.  58;  3Iiller  vs.  Supervisors  Sacramento  Co., 
25  Cal.,  p.  94;  Hastings  vs.  San  Francisco,  18  Cal.,  p. 
49.  It  does  not  lie  when  an  appeal  may  be  taken. — 
Clary  vs.  Hoagland,  13  Cal.,  p.  173;  People  vs.  Shep- 
ard,  28  Cal.,  p.  115;  Gray  vs.  Schapp,  4  Cal.,  p.  185. 
It  cannot  be  taken  before  the  inferior  tribunal  has  com- 
plet(^  its  judgment. — Wilson  vs.  Supervisors  Sacra- 
mento Co.,  3  Cal.,  p.  386;  and  see,  also,  as  to  its  issu- 
ance and  effect,  Whitney  vs.  Board  of  Delegates  S.  F. 
F.  D.,  14  Cal.,  p.  479;  Robinson  vs.  Supervisors  Sacra- 
mento Co.,  16  Cal.,  p.  208;  El  Dorado  vs.  Elstner,  18 
Cal.,  p.  144;  see,  also,  C.  P.  R.  R.  vs.  Placer  Co.,  82 
Cal.,  p.  582;  s.  c,  34  Cal.,  p.  352. 

4.  Review.— The  jurisdiction  of  the  Supreme  Court 
under  the  amended  Constitution,  to  review  the  pro- 
ceedings of  inferior  Courts,  Boards,  and  officers  upon 
certiorari,  is  limited  by  the  very  nature  of  the  writ  to 
cases  where   the  jurisdiction  of  the   inferior  Court, 

•  Board,  or  officer  is  impeached. — People  vs.  Johnson, 
.30  Cal.,  p.  101.  Certiorari,  or  writ  of  review,  lies  to 
review  the  proceedings  of  inferior  tribunals,  etc.,  only 
when  there  has  been  an  excess  of  jurisdiction. — People 
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vs.  Johnson,  30  Cal.,  p.  98;  see  Ex  Parte  Perkins,  18 
Cal.,  p.  00;  Coulter  vs.  Stark,  7  Cal.,  p.  244;  Ex 
Parte  Hanson,  2  Cal.,  p.  263;  People  vs.  Dwinelle, 
29  Cal.,  p.  632;  Ex  Parte  S.  V.  Water  Works,  17 
Cal.,  p.  132.  But  not  to  correct  merely  en'ors  of 
law.  —  People  vs.  Buiney,  29  Cal.,  p.  459.  Under 
the  provisions  of  the  Constitution  a  writ  of  review 
(certiorari)  can  be  rightfully  issued  from  the  office  of 
the  Clerk  of  the  Supreme  Court  only  upon  an  order  of 
the  Court.— Smith  vs.  City  of  Oakland,  40  Cal.,  p.  481; 
see,  further.  Sees.  1066-1077,  post. 

5.  Wkit  of  Prohibition.— Original  juris-diction  of 
Supreme  Court. — Tyler  vs.  Houghton,  25  Cal.,  p.  26; 
see  cases  cited  in  Note  No.  1;  and,  also,  further,  Sees. 
1102-1105,  post. 

6.  Habeas  Corpus.— See  Ex  Parte  Rowe,  1  Cal., 
pp.  17?,  181,  184;  Ex  Parte  Ellis,  11  Cal.,  p.  222;  Ex 
Parte  Perkins,  18  Cal.,  p.  60;  Matter  of  Corryell,  22 
Cal.,  p.  178;  Matter  of  Komaine  et  al.,  23  Cal.,  p.  585; 
Matter  of  Perkins,  2  Cal.,  p.  424;  Manchester,  5  Cal., 
p.  237;  People  vs.  Turner,  1  Cal.,  pp.  143,  152;  People 
vs.  Smith,  1  Cal.,  p.  9;  Edward  Ring,  28  Cal.,  p.  247; 
Branigan,  19  Cal.,  p.  133;  Biid,  19  Cal.,  p.  130;  Queen 
of  the  Baj',  1  Cal.,  p.  157;  Ex  Parte  Gibson,  31  Cal., 
p.  619;  see,  further.  Penal  Code,  Sees.  1473-1505,  in- 
clusive. 

Appellate         44.     It3  appellate  jurisdiction  extends: 

Jurisdic- 
tion. 1.  To  all  civil  actions  for  relief  formerly  given  in 

Couils  of  equity; 

2.  To  all  civil  actions  in  which  the  subject  of  litiga- 
tion is  not  capable  of  pecuniary  estimation; 

3.  To  all  civil  actions  in  which  the  subject  of  litiga- 
tion is  capable  of  pecuniary  estimation  which  involve 
the  title  or  possession  of  real  estate,  or  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municiijal  fine,  or 
in  which  the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars; 

4.  To  all  special  proceedings; 

5.  To  all  cases  arising  in  the  Probate  Courts;  and, 

6.  To  all  criminal  actions  amounting  to  felony,  on 
questions  of  law  alone. 
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Note. — 1.  Constkuction  of  thk  Sectioit  gen- 
erally.— This  section  is  intended  to  clearly  define  the 
appellate  jurisdiction  of  the  Supreme  Court.    Section 
4 of  Article  VI  of  the  Constitution,  so  far  as  it  related  to 
the  appellate  power,  as  it  stood  prior  to  amendments  of 
1862,  was  as  follows:   '*  The  Supreme  Court  shall  have 
appellate  jurisdiction  in  all  cases  where  the  matter  in 
dispute  exceeds  two  hundred  dollars,  when  the  legality 
of  any  tax  or  impost,  or  municipal  fine  is  in  question, 
and  in  all  criminal  cases  amounting  to  felony,  on  ques- 
tions of  law  alone.  ***•»»   And,  as  amended  in  1862, 
is  as  follows:  ^*  The  Supreme  Court  shall  have  appellate 
jurisdiction  in  all  cases  in  equity/  also,  in  all  cases  at 
law  which  involve  the  title  or  possession  of  real  estate} 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  or  in  which  the  demand,  exclusive  of 
interest,  or  the  value  of  the  property  in  controversy, 
amounts  to  three  hundred  dollars;  also,  in  all  cases 
arising  in  the  Probate  Courts;  and  also,  in  all  criminal 
cases  amounting  to  felony,  on  questions  of  law  alone. 
♦•*♦**'    To  have  simply  followed  the  terms  of 
the  Constitution  in  defining  the  jurisdiction  would  have 
conveyed  to  one  not  familiar  with  the  construction 
placed  upon  those  terms  by  our  Court  of  last  resort, 
but  a  faint  idea  of  the  extent  or  limit  of  that  jurisdic- 
tion.    In  Conant  vs.  Conant,  10  Cal.,  p.  252,  which 
was  an  action  for  a  divorce  from  the  bonds  of  matri- 
mony by  the  wife  against  her  husband,  an  objection 
was  taken  to  the  hearing  of  the  appeal  based  upon  the 
ground  of  want  of  appellate  jurisdiction,  because  no 
question  of  property  was  involved.    Said  Field,  J., 
delivering  the  opinion  of  the  Court:  '*  A  preliminary 
objection  is  taken  to  the  hearing  of  the  appeal,  that 
this  Court  possesses   no  appellate  jurisdiction  in  a 
case  of  divorce  when  a  question  of  property  is  not 
involved  in  its  determination.    The  fourth  section  of 
Article  VI  of  the  Constitution  provides  that  the  Supreme 
Court  shall  have  appellate  jurisdiction  in  cases  where 
the  matter  in  dispute  exceeds  two  hundred  dollars, 
when  the  legality  of  any  tax,  toll,  or  impost,  or  mu- 
nicipal fine  is  in  question;  and  in  all  criminal  cases 
amounting  to  felony,  on  questions  of  law  alone.    We 
do  not  understand  the  last  words  of  the  first  clause  of 
this  section  as  restricting  the  jurisdiction  only  to  those 
cases  which  involve  questions  of  property,  or  the  legality 
of  a  tax,  toll,  impost,  or  municipal  fine.    As  we  read 
the  section,  the  Court  possesses  appellate  jurisdiction 
in  all  cases;  provided,  that  when  the  subject  of  litiga- 
tion is  capable  of  pecuniary  compensation,  the  matter 
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in  dispute  must  exceed  in  value  or  amount  two  (noi¥ 
three)  hundred  dollars,  unless  the  question  of  the  legality 
of  a  tax,  toll,  impost,  or  municipal  fine  is  drawn  in 
question.  Similar  language,  as  to  the  amount,  is  used 
in  def.ning  the  original  jurisdiction  of  the  District 
Courts.  The  sixth  section  of  the  same  Article  declares 
that  *  the  District  Courts  shall  have  original  jurisdic- 
tion, in  law  and  equity,  in  all  civil  cases  when  the 
amount  in  dispute  exceeds  two  (now  three)  hundred 
dollars,  exclusive  of  interest,* 

"It  could  never  have  been  the  intention  of  the 
framers  of  the  Constitution  to  deny  to  the  higher 
Courts,  both  original  and  appellate,  any  jurisdiction 
in  that  large  class  of  cases  where  the  relief  sought  is 
not  susceptible  of  pecuniary  estimation,  such  as  suits 
to  prevent  threatened  injury,  respecting  the  guardian- 
ship of  children,  honorary  offices,  to  which  no  salary  is 
attached,  and  the  like.  And  yet,  to  this  result  the  posi- 
tion of  the  respondent  directly  leads.  We  think  the 
construction  contended  for  too  narrow,  and  not  impera- 
tively required  by  the  language  of  the  Constitution." 

In  Enowles  vs.  Yates,  31  Cal,,  p.  84,  which  was  a  pro- 
ceeding under  the  Act  of  1850,  providing  for  contesting 
elections,  it  was  contended  that  under  the  amendments 
of  1862  the  appellate  jurisdiction  of  the  Court  was  con- 
fined to  the  class  of  cases  enumerated  in  Article  I Y,  as 
amended,  viz: 

1.  To  cases  in  equity; 

2,  To  the  cases  at  law  involving  questions  of  property 
or  the  legality  of  a  tax,  etc.; 

8.  To  cases  arising  in  the  Probate  Courts; 

4.  To  criminal  cases; 
— And  that  therefore  there  was  no  appellate  jurisdiction 
over  special  proceedings,  or  any  class  of  cases  not 
included  within  the  Constitutional  enumeration.  After 
argument  and  reargument,  the  Court,  Currey,  C.  J., 
delivering  the  opinion,  sustained  the  jurisdiction.  Said 
the  learned  Justice,  speaking  for  the  Court: 

"  On  the  part  of  the  respondent  it  is  insisted  that  this 
section,  as  amended,  is  a  more  distinct  and  exact  lim- 
itation of  the  appellate  powers  of  the  Supreme  Court 
than  was  the  section  as  it  stood  in  the  old  Constitution, 
and  that  the  general  words,  *  all  cases  at  law,*  are  lim- 
ited and  restrained  by  the  particular  words  following 
in  the  same  clause.  We  are  of  opinion,  however,  that 
as  to  the  point  imder  consideration  those  corresponding 
sections  of  the  old  and  new  Constitutions  are  substan- 
tially the  same,  so  that  the  opinion  and  judgment  in 
Conant  vs.  Conant  may  be  regarded  to  be  quite  as 
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applicable  to  the  case  before  us  as  it  would  have  been 
hftdthe  CongtitutioD,  in  the  particular  noticed,  remained 
unchanged. 

"The  leai*ned  Judp^e,  in  the  case  referred  to,  seems  to 
have  had  in  mind  the  rules  of  interpretation  defined  by 
Ruthcrfordf  as  rational  and  mixed.    Rational  interpre- 
tation is  when  the  words  of  an  instrument  do  not  express 
the  author's  intention  perfectly,  but  either  exceed  or  fell 
»hort  of  it,  »o  that  the  intention  is  to  be  collected  from 
probable  or  rational  conjectures  only;  and  mixed  inter- 
pretation— that  is,  an  interpretation  partly  literal  and 
partly  rational — is  when  the  author's  words,  though  they 
do  express  his  intention  when  rightly  understood,  are 
in  themselves  of  doubtful  meaning,  rendering  it  neces- 
sary to  have  recourse  to  the  like  conjectures  to  find  out 
in  what  sense  the  words  were  used;  in  which  case  the 
intention  is  collected  from  the  words,  but  not  without 
the  help  of  other  conjectures. — Rutherforth's  Institutes, 
B.  2,  Chap.  7,  Sec.  3.    By  means  of  these  rules  of  inter- 
pretation the  spirit  of  the  text  is  saved  from  sacrifice  to 
its  strict  letter.    When  the  provisions  of  a  statute  or^f 
the  organic  law  are  clear  and  precise,  and  attended  with 
no  difficulty  in  the  application,  there  is  no  room  for  any 
interpretation  or  comment.    The  intention  of  the  law- 
giver is  what  must  be  adhered  to.    But  if  the  language 
of  the  instrument  is  indeterminate,  vague,  or  suscepti- 
ble of  a  more  or  less  extensive  sense,  we  must  presume 
the  intention  according  to  the  laws  of  reason  and  equity; 
and  for  this  purpose  it  is  necessary  to  pay  attention  to 
the  nature  of  the  things  to  which  the  question  relates. 
In  this  connection,  Vattel  says:    *  There  are  certain 
things  in  which  equity  admits  the  extension  rather 
than  the  restriction;   that  is  to  say,  that  the  precise 
point  of  the  will  not  being  discovered  in  the  expres- 
sions of  the  law  or  contract,  it  is  safer  and  more  con- 
sistent with  equity  to  suppose  and  fix  that  point  in  the 
more  extensive  than  in  the  more  limited  sense  of  the 
terms.'— Vattel,  B.  2,  Chap.  17,  Sec.  300,    Kent  says: 
*  It  is  an  established  rule  in  the  exposition  of  statutes, 
that  the  intention  of  the  lawgiver  is  to  be  deduced  from 
a  view  of  the  whole,  and  of  every  part  of  a  statute, 
taken  and  compared  together.     The  real  intention, 
when  accurately  ascertained,  will  always  prevail  over 
the  literal  sense  of  terms.    When  the  expression  in  a 
statute  is  special  or  particular,  but  the  reason  is  gen- 
eral, the  expression  shall  be  deemed  general;'  and  he 
holds  that  the  reason  and  intention  of  the  lawgiver  will 


6-VoL.  I. 


42  CoDB  OP  Civil  Procedure, 

control  the  strict  letter  of  the  law  when  the  letter  would 
lead  to  palpable  injuBtice,  contradiction,  and  absur* 
dity.— 1  Kent's  Com.,  pp.  461,  462.  These  authorities 
apply  as  fully  to  the  interpretation  and  construction  of 
constitutions  as  to  contracts,  treaties,  and  legislative 
enactments. 

**The  Constitution  of  this  State  was  created  and 
adopted  by  a  free  people  in  order  to  secure  to  them- 
selves and  their  posterity  the  blessings  of  liberty.    In 
the  declaration  of  rights,  the  great  fundamental  truths 
that  *all  men  are  by  nature  free  and  independent, 
and  have  certain    inalienable  rights,   among   which 
are  those  of  enjoying  and  defending   life    and   lib- 
erty, acquiring,  possessing,  and  protecting  property, 
and  pursuing  and  obtaining  safety  and  happiness,'  are 
distinctly  announced;  and  it  is  declared  that  all  politi- 
cal power  is  inherent  in  the  people;  that  government  is 
instituted  for  the  protection,  security,  and  benefit  of  the 
people,  and  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law.    The 
Constitution  secures  to  the  citizen  the  right  of  suffrage, 
without  which  he  could  not  exert  his  political  power, 
and  without  which  he  would  be  impotent  to  secure  to 
himself  the  full  enjoyment  of  life,  liberty,  and  property. 
"  For  the  accomplishment  of  the  objects  and  ends  of 
the  Government  of  the  State,  its  powers  are  divided 
into  three  departments,  to  each  of  which  is  assigned  ita 
appropriate    functions.     The  judicial  department   is 
vested  in  various  Courts,  having  either  original  or  ap- 
pellate jurisdiction,  or  both,  among  which  the  Supreme 
Court  is  of  highest  authority.     To  it,  as  the  Court 
of  dernier  re&sorty  it  may  fairly  be  presumed  the  people 
intended  the  citizen  might  go,  in  matters  of  gravest 
concern,  for  the  enforcement  of  his  rights,  or  for  the 
redress  of  wrongs  sustained.    There  is  no  right  which 
is  of  greater  value  to  him  than  his  right  to  say  by  his 
vote  who  shall  be  intrusted  with  the  exercise  of  the 
powers  of  the  government  in  its  several  departments, 
because  the  free  enjoyment  of  the  right  of  choice  is 
precedent  and  essential  to  the  protection  and  security 
provided  for  and  promised  to  him  in  the  Constitution. 
Then  to  deny  to  him  the  right  of  appeal  to  the  highest 
tribunal  of  the  State,  in  cases  where  he  may  have  been 
deprived  of  a  right  which  lies  at  the  foundation  of  all 
others,  would,  it  seems  to  us,  be  depriving  him  of  a 
•      privilege  which  it  was  designed  by  those  who  adopted 
the  Constitution   he  should  have  and  enjoy.     To  so 
interpret  the  provisions  of  the  Constitution  defining  the 
jurisdiction  of  this  Court  as  to  close  the  door  to  his 
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appeal,  would,  in  our  judp^ment,  be  to  refuse  to  appre- 
ciate the  intentioD  of  the  people  who  adopted  the  Con- 
stitution, as  deduced  from  a  view  of  it  as  a  charter  of 
our  liberties,  and  would,  by  an  adherence  to  the  strict 
letter  of  the  particular  provision,  involve  us  in  a  con- 
tradiction of  the  manifest  design  of  the  Constitution  aa 
a  whole;  and  further,  we  would  thereby  hold  that  in 
cases  involving  rights  of  the  highest  and  most  sacred 
importance,  the  party  concerned  could  be  heard  only 
in  Courts  of  inferior  grade,  though  reason  and  justice 
might  demand  that  he  should  have  a  right  of  redress 
commensurate  with  the  magnitude  of  the  interest  at 
stake. 

**  In  aid  of  the  interpretation  which  we  give  to  the 
section  of  the  Constitution  under  consideration,  we  may 
refer  to  the  exposition  and  practice  of  the  judicial  de- 
partment of  the  State  Government  since  its  organiza- 
tion. The  highest  Courts  of  original  jurisdiction  have 
been  in  the  practice,  from  the  beginning,  of  taking 
cognizance  of  cases  in  which  the  subject  matter  was 
not  susceptible  of  pecuniary  estimation,  and  concerning 
which  no  mention  in  terms  was  made  in  the  Constitu- 
tion. Cases  of  divorce  are  of  this  class,  as  also  suits  to 
prevent  threatened  injuries,  respecting  the  guardian- 
ship of  children,  honorary  offices,  and  proceedings  in 
the  nature  of  writs  of  quo  warranto;  and  in  all  such 
cases  the  Supreme  Court,  throughout  the  same  period, 
entcrUiined  and  exercised  appellate  jurisdiction.  Con- 
temporaneous exposition  has  ever  been  esteemed  by 
jurists  and  statesmen  as  strong  evidence  in  support  of 
an  interpretation  or  construction  of  a  statute,  or  of  a 
provision  of  the  organic  law  in  consonance  with  such 
exposition.  Contemporanca  expomtio  eat  fortissima 
in  lege  is  a  maxim  of  the  civil  law,  resting  for  its  sup- 
port on  a  foundation  of  solid  reason. 

**  We  do  not  mean  to  be  understood  as  holding  that, 
notwithstanding  contemporaneous  exposition  on  the 
part  of  the  judicial  tribunals  and  Legislatures  of  tl.e 
State  may  be  cogent  evidence  in  aid  of  a  particular 
interpretation  or  construction  of  the  Constitution,  such 
interpretation  or  construction,  even  though  sanctioned 
by  long  usage,  should  be  upheld,  if  the  same  be  clearly 
repugnant  to  the  express  and  unequivocal  terms  of  the 
instrument.  It  is  to  the  words  of  the  Constitution  wo 
must  have  recourse  in  the  first  place  to  ascertain  what 
may  ho  intended  by  any  of  its  provisions.  Its  spirit 
and  intent  must  bo  collected  chiefly  from  its  words, 
and  what  its  words  mean  in  their  relations  to  each  other 
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and  to  the  subject  matter  of  its  provisions,  it  is  often- 
times the  office  of  interpretation  to  discover. 

**  The  provij^ion  of  the  Conjstitution  which  the  Court, 
in  Conant  vt^.  Conant,  was  called  upon  to  exijound,  was 
regarded  as  failing  to  clearly  detlne  the  jurisdiction  of 
the  Supreme  Court  in  relation  to  the  subject  matter  of 
that  casse,  and  others  of  like  nature.  It  was  considered 
as  fallinj^  short  of  expressing  the  entire  extent  of  the 
Court's  appellate  jurisdiction,  and  hence  we  may  pre- 
sume recourse  was  had  to  other  provisions  of  the 
Constitution  and  to  a  consideration  of  its  grand  aims 
and  purpoHiS,  in  order  to  ascertain  itii  true  meaning  and 
int<»nt.  With  the  exposition  given  to  the  fourth  section 
of  the  sixth  Article  of  the  old  Constitution  by  the 
highest  Court  of  the  State,  the  section  was  amended 
and  adopted  by  the  people,  but  without  changing  it  so 
as  to  deprive  the  Supreme  Court  of  appellate  jurisdic- 
tion in  cases  like  the  one  belbre  us.  As  we  view  the 
subject  in  all  its  relations,  we  must  hold  that  this  Court 
hus  not  the  right  to  decline  jurisdiction  in  the  premises. 
Perry  vs.  Ames,  26  Cal.,  pp.  383, 387." 

In  constructing  this  section  the  Commission  kept 
steadily  iu  view  these  authoritative  expositions  of  the 
Constitution,  and  have  endeavored  to  engraft  their 
results  upon  the  text  of  the  amendment  of  1862.  They 
do  not  use  the  phrases,  "cases  jn  equity,*'  "cases  at 
law,"  and  it  is  a  little  singular,  to  say  the  least,  that  those 
phrases  were  inserted  in  the  Constitution  more  than 
ten  years  after  the  adoption  of  our  Practice  Act,  the 
first  section  of  which  declared  tliat  there  should  be  one 
form  of  civil  actions,  obliteiating  at  once  the  distinc- 
tions between  actioJis  at  law  and  suits  in  equity,  abol- 
ishing the  forms  of  all  such  actions  and  i>lacing  in  their 
stead  the  proceedings  under  the  Practice  Act.  The 
continued  use  of  those  phmses,  and  of  the  terms  "(eject- 
ment," "  trespass,"  "  replevin,"  etc.,  when  applied  to 
proceedings  in  our  Courts,  leads  but  to  confusion,  and 
has  retarded  the  euforcement  of  the  Practice  Act  in  the 
spirit  of  its  conception.  An  enumeration  of  the  par- 
ticular orders,  etc.,  which  are  appealable  per  se,  is 
omitted  in  this  part  of  the  Code;  they  will  be  found  in  ' 
Part  II,  under  the  Title  "  Appeals  in  civil  actions." 

2.  Divorce  decree. — Tlie  Supreme  Court  possesses 
appellate  jurisdiction  from  a  decree  rendered  in  a  suit 
for  divorce. — Conant  vs.  Conant,  10  Cal.,  p.  249. 

3.  Keal  Property. — Cases  involving  title  or  pos- 
session of  real  property. — Doherty  vs.  Thayer,  31  Cal., 
p.  144;  see,  also,  Paul  vs.  Silver,  16  Cal.,  p.  73. 
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4.  Distinction   between  civil  and   criminal 

CASES  INVOLVING    MUNICIPAL  FINE,  ETC.—**  CaseS  at 

law  or  civil  actions  involving  legality  of  tax,  impost, 
assessment,  toll,  or  municipal  fine,''  defined  and  held 
to  refer  to  civil  cases  as  distinguished  from  criminal 
caiies.  Supreme  Court  has  not  jurisdiction  of  a  crim- 
inal case  whenever  it  may  be  claimed  the  validity  of  a 
tax,  etc.,  is  involved. — People  vs.  Johnson,  30  Cal., 
p.  96. 

5.  Monet  demands— Value  of  Property  in 
COKTROVERST. — Before  the  amendments  to  the  Con- 
stitution (which  went  into  effect  January  1st,  1863), 
the  appellate  jurisdiction  of  the  Supreme  Court 
over  money  demands  extends  only  to  cases  where  the 
amount  in  dispute  exceeded  two  hundred  dollars. — 
Luther  vs.  Ship  Apollo,  1  Cal.,  p.  15;  Simmons  vs. 
Brainard,  14  Cal.,  p.  278;  Crandall  vs.  Blen,  15  Cal., 
p.  406;  People  vs.  Carman,  18  Cal.,  p.  693;  Zabriskie 
vs.  Torry,  20  Cal.,  p.  173;  Malson  vs.  Vaughn,  23  Cal., 
p.  61;  Skillman  vs.  Lachman,  23  Cal.,  p.  199;  Meeker 
vs.  Harris,  23  Cal.,  p.  285;  Bolton  vs.  Landers,  27  Cal., 
p.  106.  And  it' made  no  difference  although  the  en- 
forcement of  a  mechanics'  lien  or  foreclosure  of  a  mort- 
gage by  which  the  demand  was  secured  was  asked  for 
in  the  same  case. — Poland  vs.  Can-igan,  20  Cal.,  p. 
174.  Since  the  adoption  of  the  amendments  (January 
1st,  1863),  the  appellate  jurisdiction  of  the  Supreme 
Court  has  extended  over  money  demands,  etc.,  only 
where  the  amount  in  controversy  was  for  the  sum  of 
three  hundred  dollars  or  more. — Hopkins  vs.  Cheese- 
man,  28  Cal.,  p.  180;  Maxfield  vs.  Johnson,  30  Cal.,  p. 
545;  Solomon  vs.  Reese,  34  Cal.,  p.  28. 

6.  Definition  and  Explanation  of  Phrases— 
"Amount  in  Controversy,"  "Value  of  Property 
IN  Controversy,"  etc.— In  Gordon  vs.  Ross,  2  Cal., 
p.  156,  and  Boyle  vs.  Seawall,  12  Cal.,  p.  280,  it  was 
held  that  costs  might  be  added  td  the  judgment  of  the 
Court  below,  for  the  purpose  of  conferring  appellate 
jurisdiction  on  the  Supreme  Court;  and  if,  when  added, 
the  total  amount  exceeded  two  hundred  (now  three  hun- 
dred) dollars,  the  Supreme  Court  had  jurisdiction  on 
appeal;  but  these  cases  were  overruled  in  Bumphy  vs. 
Ouindon  et  al.,  13  Cal.,  p.  28,  and  it  was  held  that  costs 
were  merely  incidental  to  the  suit,  and  formed  no  part 
of  it  for  the  purpose  of  an  appeal. — See,  too,  Votan  vs. 
Reese,  20  Cal.,  p.  89;  Maxfield  vs.  Johnson,  SO  Cal.,  p. 
545;  Bolton  vs.  Landers,  27  Cal.,  p.  106;  Zabriskie  vs. 
Torroy,  20  Cal.,  p.  173;  see,  also,  Conant  vs.  Conant, 
10  Cal.,  p.  250.    It  was  held,  also,  that  where  the  plain- 
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tiff  is  appellant  and  the  judgment  is  for  the  defendant, 
the  jurisdiction  of  the  Supreme  Court  is  determined  by 
the  anfiount  claimed  by  the  complaint,  for  that  is  the 
amount  in  dispute  in  such  cases. — Gillespie  vs.  Benson, 
18  Cal.,  p.  410;  Votan  vs.  Reese,  20  Cal.,  p.  89.    And 
in  the  last  cited  case  it  was  said  that  if  the  appeal  is 
by  the  plaintiff,  from  a  judgment  in  his  favor,  then  the 
amount  in  dispute  is  the  difference  between  the  amount 
of  the  judgment  and  the  sum  claimed  by  the  complaint; 
but  this  part  of  that  decision  was  overruled  in  Solomon 
vs.  Reese,  34  Cal.,  p.  33.    In  Skillman  vs.  Lachman, 
23  Cal.,  p.  201,  after  quoting  from  and  commenting  on 
Gillespie  vs.  Benson,  and  Votan  vs.  Reese,  the  Ck>urt 
held:  **So,  upon  the  same  principle,  if  the  appeal  is 
taken  by  the  defendant  from  a  judgment  rendered 
against  him  for  a  sum  exceeding  two  hundred  dollars, 
exclusive  of  costs  and  percentage,  the  Supreme  Court 
had  (prior  to  1863,  when  amendments  to  Art.  YI  of 
State  Constitution  went  into  operation)  jurisdiction  ol 
the  case,  because  the  amount  of  the  judgment  is  the 
*  matter  in  dispute '  on  appeal.    So,  too,  if  the  appeal 
is  taken  by  the  defendant  from  a  judgment  in  his  favor 
when  he  has  set  up  a  counter  claim,  if  that  judgment 
is  for  a  sum  more  than  two  (now,  since  1863,  three) 
hundred  dollars  less  than  he  claims  in  his  answer,  this 
Court  has  jurisdiction.    The  interest  due  on  the  demand 
sued  for  forms  a  part  of  the  amount  to  be  included  in 
the  estimate  of  the  *  amount  in  dispute.'  *^    But  Justice 
Sanderson,  in  reviewing  these  cases,  says:  **In  actions 
for  the  recovery  of  money  this  Court  has  jurisdiction, 
if  Uhe  demand,  exclusive  of  interest,  amounts  to  three 
hundred  dollars.*— Const.,  Art.  VI,  Sec.  4.     The  de- 
mand, exclusive  of  interest,  in  this  case  amounts  to  five 
hundred  and  fifty  dollars.    The  language  of  the  Consti- 
tution iu  respect  to  the  jurisdiction  of  this  Court  is  the 
same  as  it  is  in  respect  to  the  jurisdiction  of  the  Dis- 
trict Court,  and  there  can  be,  therefore,  no  difference  in 
the  rules  by  which  questions  as  to  jurisdictions  of  the 
subject  matter  are  to  be  determined  in  the  two  Courts. 
For  the  purpose  of  ascertaining  whether  the  District 
Court  has  jurisdiction  we  look  to  the  complaint,  and  in 
this  class  of  cases,  if  the  sum  sued  for  amounts  to  three 
hundred  dollars,  exclusive  of  interest,  that  Court  has 
jurisdiction,  and  by  parity  of  reason  this  Court  has 
jurisdiction  on  appeal.    The  amount  sued  for,  exclusive 
of  interest,  is  the  test  of  the  jurisdiction  of  this  Court, 
regardless  of  the  judgment  of  the  latter  Court.    We 
dissent  entirely  from  the  dictum  of  the  Court  in  the 
case  of  Votan  vs.  Reese,  20  Cal.,  p.  90,  to  the  effect 
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that  where  the  plaintiff  recovers  in  the  District  Court 
leas  than  ho  sues  for,  the  t«^.Qt  of  the  juri^^diction  of  this 
Court,  in  the  event  the  plaintiff  appeals,  is  the  differ- 
eoce  between  the  judgment  of  the  District  Court  and 
the  demand  made  in  the  complaint,  exclusive  of  in- 
terest. All  civil  cases  which  the  District  Courts  have 
juriidiction  to  try,  this  Court  has  jurisdiction  to  review, 
DO  matter  what  the  judgment  of  the  District  Court  may 
have  been.  If  the  plaintiff  sues  to  recover  a  demand 
for  five  hundred  dollars,  and  the  District  Court  gives 
him  a  judgment  for  three  hundred  only,  his  demand 
does  not  thereby  become  converted  into  a  demand  for 
two  hundred  dollars  for  the  purpose  of  an  appeal,  should 
he  be  dissatisfied  with  the  judgment  and  desire  to  bring 
his  case  to  this  Court.  On  the  contrary,  in  the  sense  of 
the  Constitution  his  demand  in  this  Court  is  precisely 
the  same  that  it  was  in  the  Court  below,  and  is  to  be 
ascertained  by  looking  to  the  complaint,  and  not  by 
deducting  the  judgment  of  the  District  Court  from  the 
demand  alleged  in  the  complaint.  In  other  words,  the 
ad  damnum  clause  in  the  complaint  is  the  test  of  juris- 
diction in  the  Court  below.'* — Maxfield  vs.  Johnson,  30 
Cal.,  p.  546;  Solomon  vs.  Beese,  84  Cal.,  p.  33. 

7.  Certiorari— Appeal  itrom  Writ  op  Certi- 
orari.— ^The  Supreme  Court  has  jurisdiction  over  ap- 
peals in  cases  of  certiorari. — Morley  vs.  Elkins,  37  Cal., 
p.  454;  see,  however.  People  vs.  Carman,  18  Cal.,  p. 
603. 

8.  Election  Cases. — The  Supreme  Court  has  ap- 
pellate jurisdiction  over  the  decisions  of  County  Courts 
in  election  cases.— Enowles  vs.  Yeates,  81  Cal.,  p.  82; 
Dickenson  vs.  Van  Horn,  9  Cal.,  p.  207. 

9.  Insolvency  Proceedings.— It  was  decided  in 
Eohlman  vs.  Wright,  6  Cal.,  p.  231,  and  in  Fisk  vs. 
His  Creditors,  12  Cal.,  p.  281,  not  only  that  the  Supreme 
Court  had  jurisdiction  in  error  in  insolvency  cases,  but 
that  such  errors  might  be  brought  up  by  appeal.  (This 
was  prior  to  the  adoption  of  the  amendments  to  Const., 
Art.  yi.)  The  jurisdiction  in  error  has  not  been  with- 
drawn by  the  constitutional  amendments.  Sec.  939 
il  336)  of  the  Practice  Act  gives  an  appeal  from  final 
judgment  in  special  proceedings. — People  vs.  Shepard, 
28  Cal.,  p.  117. 

10.  Criminal  Cases.— The  Supreme  Court  has  no 
appellate  jurisdiction  in  criminal  cases  of  a  lesser  grade 
than  felony  (not  even  on  a  writ  of  error,  certiorari,  or 
on  appeal.) — ^People  vs.  Spear,  7  Cal.,  p.  139;  People 
vs.  Vick,  7  Cal.,  p.  165;  People  vs.  Applegate,  6  Cal., 
p.  295;  People  vs.  Powler,  9  Cal.,  p.  86;  People  vs. 
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Cornell,  16  Cal.,  p.  187;  People  vs.  War,  20  Cal.,  p. 
117;  People  vs.  Burney,  29  Cal.,  p.  459;  People  vs. 
Johnson,  30  Cal.,  p.  98.  And  the  judgment  of  convic- 
tion of  the  lower  Court,  and  not  the  indictment,  deter- 
mines the  character  of  this  class  of  cases  for  the  pur- 
poses of  appeal.  If  the  indictment  be  for  a  felony,  but 
the  judgment  is  for  only  a  miiidemeanor,  the  Supreme 
Court  has  no  appellate  jurisdiction. — People  vs.  Apg-ar, 
35  Cal.,  p.  391,  and  cases  cited.  A  distinction  is  made 
where  there  is  no  evidence  of  a  material  fact,  and 
where  there  is  some  evidence,  but  not  enough  to  sus- 
tain a  verdict.  The  Supreme  Court  has  jurisdiction  on 
appeal  in  criminal  cases  over  the  question,  whether  the 
verdict  is  contrary  to  the  evidence  in  one  case  as  well 
as  in  the  other.  Whether  a  defendant  in  a  criminal 
action  is  entitled  [to  a  new  trial  upon  the  ground  that 
the  verdict  is  contrary  to  the  evidence,  is  a  question  of 
law  and  not  a  question  of  fact  within  t)ie  meaning;  of 
Art.  VI,  Sec.  4  of  the  Constitution. — People  vs.  Jones, 
31  Cal.,  p.  565.  See  the  several  opinions  in  the  case. 
11.  Generally,  Judgments,  whether   by  dk- 

FATJLT  OR  otherwise,  SUBJECT  TO  APPEAL. — It  was 

held  that,  as  to  the  right  of  appeal,  there  is  no  distinc- 
tion between  judgment  by  default  and  judgment  after 
issue  joined  and  a  trial.  There  is  no  force  in  the  BUg- 
gestion  that  the  Supreme  Court  exercises  original  in- 
stead of  appellate  jurisdiction,  if  it  reviews  errors  on 
appeal  from  judgments  by  default.  Although  in  such 
a  case,  as  a  matter  of  fact,  the  Court  below  does  not 
pass  upon  the  sufficiency  of  the  complaint,  yet  as  a 
matter  of  law  it  does.  Though  entered  by  the  Clerk, 
without  the  direction  of  the  Judge,  it  is  as  much  the 
judgment  of  the  Court  as  if  it  had  been  announced 
from  the  bench,  and  the  defendants  are  as  much 
entitled  to  the  opinion  of  the  Supreme  Court  upon  the 
sufficiency  of  the  complaint  as  they  would  have  been 
had  they  appeared  and  demurred.  Questions  of  juris- 
diction and  of  the  sufficiency  of  the  complaint  upon  the 
point  whether  the  facts  stated  constituted  a  cause  of 
action  are  never  waived  in  any  case,  and  may  be  made 
for  the  first  time  in  the  Supreme  Court.— Hallock  vs. 
Jandin,  34  Cal.,  p.  173. 

12.  Order  refusing  transfer  from  District 
Court  to  U.  S.  Circuit  Court  not  App»alable. — 
It.  was  held  that  from  an  order  refusing  to  transfer  an 
action  from  a  District  Court  of  this  State  to  the  Circuit 
Court  of  the  United  States  no  appeal  lies.  The  remedy 
is  by  mandamus  in  such  cases. — Hopper  vs.  Kalkman, 
17  Cal.,  p.  517;  Brooks  vs.  Calderwood,  19  Cal.,  p.  124. 
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13.  Law  of  the  case. — When  a  decision  is  rendered 
in  a  particiilttr  case  by  the  Supreme  Court,  such  deci**- 
iun,  whether  right  or  wrong,  becomes  the  law  of  the 
ca.'se,  and  is  not  subject  to  revision  on  a  second  appeal. 
It  is  conclusive  of  the  rights  of  the  parties. — Davidson 
vs.  Dallas,  15  Cal.,  p.  75  (see  cases  citt»d  therein);  Dewey 
Vj5.  Gray,  2  Cal.,  p.  376;  Clary  vs.  Hoagland,  5  Cal.,  p. 
476;  6  Cal.,  p.  685;  Gunter  vs.  Laffau,  7  Cal.,  p.  592; 
Washington  Bridge  Co.  vs.  Stewart,  3  How.,  pp.  413, 
424;  Leese  vs.  Clark,  20  Cal.,  p.  387. 

14.  Whkn  Remittitur  has  issued  Jurisdiction 
OF  CASK  IS  lost. — When  a  remittitur  has  issued,  and 
the  Court  has  adjourned  for  the  term  at  which  judg- 
ment wa.s  given,  the  Supreme  Court  hns  then  lost  all 
further  jurisdiction  over  the  case. — Davidson  vs.  Dallas, 
15  Cal.,  p.  76.  The  Supreme  Court  has  no  appellate 
jurisdiction  over  its  own  judgments. — Leese  vs.  Clark, 
20  Cal.,  p.  387;  but  see  note  to  Sec.  45,  post. 

15.  Legislature  can  reoulatk  mode  of  Appeal. 
While  the  Legislature  cannot  substantially  impair  the 
right  of  appeal  it  is  competent  to  regulate  the  mere 
mode  in  which  this  right  must  be  exercised. — Haight 
vs.  Gay,  8  Cal.,  p.  297.  And  for  fuller  information  on 
the  subject  of  jurisdiction,  see  notes  to  Sees.  33, 43,  ante, 
and  84,  85,  97, 104, 114,  post. 

45.    The  Court  may  reverse,  affirm,  or  modify  any  May 
order  or  judgment  appealed  from,  and  may  direct  the  a^rm,  or 
proper  judgment  or  order  to  be  entered,  or  direct  a  Jj^ittitur. 
new  trial  or  further  proceedings  to  be  had.     Its  judg- 
ment must  be  remitted  to  the  Court  fi*om  which  the 
appeal  was  taken. 

Note.— 1.  "When  Court  will  not  Reverse  Judo- 
uent  ot  lower  Court. — The  Supreme  Court  will 
not  reverse  an  order  made  hyti  Judge,  refusing  to  grant 
a  new  trial,  unless  there  has  been  a  gross  abuse  of 
discretion  in  the  premises.  The  Court  will  not  review 
the  verdict  of  a  jury,  where  the  evidence  is  contra- 
dictory, or  where  the  jury  refuse  to  give  full  credit  to 
the  testimony  of  witnesses. — Duell  vs.  B.  R.  &  A.  M. 
Co.,  6  Cal.,  p.  86.  The  findings  of  a  Court,  etc.,  will 
be  taken  to  be  correct  unless  it  clearly  appears  to  the 
contrary.  Every  intendment  is  in  favor  of  the  correct- 
ness of  a  Court  of  general  jurisdiction  unless  it  clearly 
appears  to  the  contrary. — McHenry  vs.  Moore,  5  Cal., 

7— Vol.  I. 
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p.  90;  Ford  vs.  Holton,  5  Cal.,  p.  319;  Morgan  vs. 
Hugg,  6  Cal.,  p.  409;  EllU  vs.  Jeans,  26  Cal.,  p.  272; 
Dickenson  vs.  Van  Horn,  9  Cal.,  p.  207;  Owen  vs. 
Morton  et  al.,  24  Cal.,  p.  378. 

2.  Settino  aside  Obder  GRAKTnro  New  Trial. 
The  Supreme  Court  have  repeatedly  decided  that  the 
power  to  grant  new  trials  is  one  of  legal  discretion,  and 
the  abuse  of  that  discretion  only  will  justify  an  inter- 
ference with  the  order.  It  is  only  in  rare  instances  and 
upon  very  strong  grounds  that  the  Supreme  Court  will 
set  aside  an  order  granting  a  new  trial. — Quinn  vs. 
Kenyon,  22  Cal.,  p.  82. 

3.  When  Court  will  not  direct  Entry  of 
Final  Judgment  of  lower  Court.-— The  Supreme 
Court  will  not  direct  the  entry  of  a  final  judgment 
when  there  are  controverted  facts  to  be  decided. — ^Lick 
vs.  Diaz,  37  Cal.,  p.  446. 

4.  Correction  of  false  or  mistaken  Entrt  or 
Order  in  minutes  of  Supreme  Court. — "When 
there  is  a  false  order  entered  by  mistake  by  the  Clerk 
of  the  Supreme  Court,  the  minutes  of  the  Chief  Jus- 
tice may  be  used  in  a  direct  proceeding  to  amend  the 
record  for  the  purposes  of  correcting  the  minutes  of  the 
Clerk,  even  after  a  remittitur  has  issued. — Vance  vs. 
Pena,  86  Cal.,  p.  328. 

5.  Correction  of  errors  in  Records  of  lo^vtrr 
Court. — The  Supreme  Court  cannot  correct  errors  in 
the  records  of  a  lower  Court.  Applications  for  tbat 
purpose  must  be  made  to  the  Court  in  the  record  of 
which  the  error  exists. — Boston  vs.  Haynes,  31  Gal.,  p. 
107. 

6.  Power  of  Court  to  make  Rules.— The  po'wer 
of  the  Court  to  make  rules  for  its  government,  and  the 
time  when  such  rules  take  effect,  is  provided  for  in 
Sees.  129, 130,  post. 

Knmberot       46.    The  presence  of  three  Justices  is  necessary  for 
neowsazy     the  transaction  of  business,  but  one  or  more  of  the 

for  the 

tragj^on  Justices  may  transact  such  business  as  can  be  done  at 
chambers,  and  may  adjourn  the  Court  from  day  to  day, 
with  the  same  effect  as  if  all  were  present. 

Kumberto       47.    The  concurrence  of  three  Justices  is  necessary 
^igmaitf    to  pronounce  a  judgment;  if  three  do  not  concur,  the 
case  must  be  reheard. 
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48.   For  the  purpose  of  issuing  writs  of  mandate,  g^wJjg 
renew,  prohibition,  habeas  corpus,  and  all  write  neces-  cSmin*^ 
sary  to  the  exercise  of  its  appellate  jurisdiction,  filing  p"^"^*^ 
opinions,  and  entering  orders  and  judgments,  this  Court 
is  ainrajs  open  and  in  session. 

Note. — People  vs.  Supervisors  of  San  Francisco, 
October  Term,  1872. 

49.  There  must  be  four  terms  in  each  year,  for  the  Terms, 

•^         '  when  held. 

hearing  of  causes,  to  commence  on  the  second  Monday 

of  Januar}',  April,  July,  and   October.     Additional  Additional 

lorms. 

terms  may  also  be  held  by  order  of  the  Court. 

50.  The  terms  of  this  Court  must  be  held  at  the  Terms, 

where  held 

Capital  of  the  State.     If  proper  rooms  in  which  to 
hold  the  Courts  and  for  the  chambers  of  the  Justices, 
are  not  provided  by  the  State,  together  with  attend- 
ants, fnniiture,  fuel,  lights,  and  stationery,  suitable  and 
sufficient  for  the  transaction  of  business,  the  Court 
may  direct  the  Sheriff  of  the  county  in  which  it  is 
held  to  provide  such  rooms,  attendants,  furniture,  fuel, 
lights,  and  stationery;  and  the  expenses  thereof,  certi- 
fied by  a  majority  of  the  Justices  to  be  correct,  must 
he  paid  out  of  the  State  Treasury. 

Note.— The  provision  of  the  Act  of  1863  (State.  1863, 
p.  334),  requiring  the  Court  to  give  written  opinions  in 
important  cases,  has  been  omitted.  In  Houston  vs. 
Williams,  13  Cal.,  p.  24,  it  was  held  that  the  constitu- 
tional duty  of  the  Court  was  discharged  by  the  rendi- 
tion of  decisions;  that  the  Legislature  could  no  more 
require  the  Court  to  state  the  reasons  for  its  decisions 
than  the  Court  could  require  the  Legislature  to  accom- 
pany the  statutes  with  the  reasons  for  their  enactment. 
Says  Justice  Field:  "  No  such  power  can  exist  in  the 
legislative  department,  or  be  sanctioned  by  any  Court 
which  has  the  least  respect  for  its  own  dignity  and 
indei)endence."  The  provisions  of  the  same  Act,  relat- 
ing to  the  "allotment"  of  the  first  Justices  elected 
under  the  amendments  of  1862,  is  omitted,  having  per- 
formed its  office.  The  manner  in  which  vacancies  are 
to  be  filled  is  provided  for  by  a  section  relating  to 
vacancies  in  judicial  ofilces. — See  Political  Code,  Sec. 
909.    The  power  to  make  rules  is  placed  under  the  gen- 
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eral  power  of  Courts  of  record,  as  a\,so  are  the  provis- 
ions of  the  Act  of  1863,  relative  to  changing  the  place 
of  holding  Court  in  certain  contingencies. — See  Sees. 
129,  130,  post. 

The  following  Act  was  passed  by  the  Legislature  of 
1871-2.—Stats.  1871-2,  p.  391: 

An  Act  to  regulate  practice  in  the  Supreme  CJourt, 

[Approved  March  10, 1OT2.] 
[Enacting  clause.] 

Section  1.  Every  civil  cause  on  appeal  in  the 
Supreme  Court  must  bo  decided,  and  the  decision  of 
the  Court  filed,  within  six  months  after  the  same  is 
submitted;  if  not  so  decided,  and  the  decision  filed, 
the  cause  may,  on  notice  of  either  party,  of  at  least 
thirty  days,  to  the  adverse  party,  be  again  placed  on 
the  calendar  for  a  reargument. 

Sec.  2.  Every  cause  which  shall  have  been  pending 
on  appeal  in  said  Coui-t,  for  a  period  of  six  montha 
prior  to  the  taking  effect  of  this  Act,  and  shall  have 
been  submitted,  shall,  on  notice  filed  and  served,  by 
either  party,  on  the  adverse  party  and  the  Clerk  of  the 
Court,  thirty  days  before  the  commencement  of  the 
next  succeeding  term,  be  placed  on  the  calendar  for 
,:  that  term  for  reargument. 


CHAPTER  IV. 

OF   THE   DISTRICT   COURTS. 

Section  54.  Judicial  districts. 

55.  Court  in  each  district. 

56.  Judges,  election  and  terms  of. 

57.  Jurisdiction. 

68.  Terms  of  Court  in  the  First  District. 

59.  Second  District. 

60.  Third  District. 

61.  Fourth  District. 
,       62.  Fifth  District. 

63.  Sixth  District. 

64.  Seventh  District. 

65.  Eighth  District. 

66.  Nmth  District. 

67.  Tenth  District. 

68.  Eleventh  District. 

69.  TwelfthlDistrict. 


Code  op  Civil  Procedure.  63 

Section  70.  Thirteenth  District. 

71.  Fourteenth  District. 

72.  Fifteenth  District. 

73.  Sixteenth  District. 

74.  Seventeenth  District. 

75.  Terms  of  the  District  Court,  where  held. 

76.  Duration  of  terms. 

77.  Adjournment  of  the  Court, 

78.  Jud|?meuts  may  be  entered  in  vacation. 

64.     The  State  is  divided  into  Seventeen  Judicial  Judicial 

districts. 

Districts. 

NoTK. — Since  tljo  pft.Qsaii^e  of  tliis  Code  three  addi- 
tional judicial  districts  have  been  formed,  viz.,  the 
r.ighteenth,  nineteenth,  and  twentieth.  These  affect 
the  boundaries  of  the  Third,  Fourth,  Twelfth,  Fif- 
teenth, and  Seventeenth  Districts,  as  prescribed  by 
See-*.  GO,  61,  69,  72,  and  74,  post.~See  note  to  Sec.  74, 
post. 

55.  There  must  be  a  District  Court  held  in  each  Court  in 

each 

of  the  judicial  districts.  district 

56.  The  Jud;i:e  thereof  is  elected  by  the  electors  Jud«w. 

o  •^  ^      election 

of  the  district,  at  the  judicial  elections,  and  holds  his  jndtormii 
office  for  the  term  of  six  years  from  the  first  day  of 
January  next  succeeding  his  election. 

Note.— The  Constitution,  Art.  VI,  Sec.  5,  does  not 
provide  fully  for  the  election  of  District  Judges.  Stat- 
utory regulations  are  required  to  give  efficacy  to  the 
Constitution,  which  is  not  seli-executing.  The  Legis- 
lature is  required  to  pass  laws  providing  for  and  regu- 
lating tho  conduct  of  the  election.  And  an  election  for 
District  .Judge  would  be  invalid  unless  made  in  pursu- 
ance of  the  statutory  regulations. — McKune  vs.  Weller, 
11  Cal.,  p.  4y.  See,  further,  for  elections  to  fill  vacancy, 
t»»rm,  etc.,  Brodie  vs.  Weller,  11  Cal.,  p.  77;  People 
ViS.  Hurbank,  12  Cal.,  p.  378;  Brodie  vs.  Campbell,  17 
Cal.,  p.  U.    See  Political  Code,  Sees.  1042,  1043. 

67.    The  jurisdiction  of  the  District  Couiis  extends:  Jurisdic- 
tion. 

1.  To  all  civil  actions  for  relief  formerly  given  in 
Courts  of  equity; 

2.  To  all  civil  actions  in  which  the  subject  of  litiga- 
tion is  not  capable  of  pecuniary  estimation; 

3.  To  all  civil  actions  (except  actions  of  forcible 
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Same.  entry  and  detainer)  in  which  the  subject  of  litigation 
is  capable  of  pecuniaiy  estimation,  which  involve  tlie 
title  or  possession  of  real  estate,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  mnnicipal  fine,  or  in 
which  the  demand,  exclusive  of  interest,  or  the  value 
of  the  property  in  controversy,  amounts  to  three  hun- 
dred dollars; 

4.  To  all  special  proceedings  not  within  the  juris- 
diction of  the  County  and  Probate  Couiis,  as  defined 
in  this  Code; 

5.  To  the  issuance  of  writs  of  mandate,  review,  pro- 
hibition, habeas  corpus,  and  all  writs  necessary  to  the 
exercise  of  its  powers; 

6.  To  the  trial  of  all  indictments  for  treason,  mis- 
prision of  treason,  murder,  and  maudlaughter. 

Note. — 1.  Construction  oy  this  Skction. — Sec.  6 
of  Art.  VI  of  the  Constitution,  wbicli  defines  the  juris- 
diction of  the  District  Court,  follows  the  language  (so 
far  as  civil  jurisdiction  is  concenied)  of  Sec.  4  of  the 
Bame  Article  relating  to  the  jurisdiction  of  the  Supreme 
Court,  and  it  must,  from  the  very  nature  of  things, 
receive  the  same  construction.  We  would  look  in  vain, 
giving  to  its.terms  their  ordinary  import,  for  any  po"!|ver 
or  authority  over  that  large  class  of  cases  in  which  the 
subject  of  litigation  is  incapable  of  pecuniary  estima- 
tion, and  which  did  not  fall  within  the  jurisdiction  of 
Courts  of  equity,  or  over  that  other  class  known  as 
special  proceedings,  or  for  the  power  to  issue  writs  of 
certiorari,  mandamus,  or  prohibition.  The  truth  is, 
that  the  amendments  of  1862,  in  so  far  as  they  attempt 
to  fix  and  define  the  jurisdiction  of  the  several  Courts 
of  record,  were  so  framed  that  to  have  given  their  terms 
any  fair  or  reasonable  construction,  w-ould  have  emas- 
culated our  whole  judicial  system.  To  support  this 
proposition  we  need  but  refer  the  lawyer  to  the  terms 
of  those  amendments,  and  invoke  a  comparison  between 
the  power  there  conferred  and  the  power  now  exercised 
by  our  Courts  of  record,  and  to  the  same  end  we  need  but 
refer  the  layman  to  the  case  of  KnoAvles  vs.  Yates,  cited 
and  quoted  from  at  length  in  the  note  to  Sec.  44,  ante, 
and  to  the  able  and  elaborate  opinion  of  Justice  Rhodes, 
in  Courtwright  vs.  B.  R.  &  A.  W.  &  M.  Co.,  30  Cal., 
p.  578.  In  the  latter  case,  said  the  learned  Justice, 
speaking  for  the  Court:  **  It  is  a  matter  of  some  doubt 
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whether  that  Article  (Art.  YI,  before  the  amendments) 
deserved  the  commendation  of  having  been  drawn  with 
great  skill  *  *  *  but  there  is  less  question  that  the 
same  cannot  be  said  of  the  Article  (Art.  VI)  as  it  now 
stands."  See,  also,  Perry  vs.  Ames,  26  Cal.,  p.  383. 
The  Supreme  Court,  by  judicial  construction,  has  fixed 
the  limit  of  the  jurisdiction  of  the  different  Courts. 
From  the  veiy  necessities  o(  the  case  that  tribunal  was 
driven  to  the  adoption  of  the  broadest  rules  of  consti- 
tutional construction.  Indeed,  it  may  well  be  doubted 
whether  any  rule,  save  that  of  **  necessity  which  knows 
no  law,"  could  have  been  invoked  to  work  out  the 
results  at  which  our  Courts  have  arrived.  We  have 
referred  to  these  matters  at  some  length  in  this  and  the 
note  to  Sec.  44,  ante,  in  order  to  present  the  inherent 
difficulties  sui'rounding  the  subject,  and  to  call  the  spe- 
cial attention  of  the  profession  to  the  questions  involved. 

2.  No  Appellate  Jurisdiction. — The  Legislature 
has  no  power  to  confer  appellate  jurisdiction  on  District 
Courts. — Clary  vs.  Hoagland,  6  Cal.,  p.  688;  Town- 
send  vs.  Brooks,  5  Cal.,  p.  532;  Caulfleld  vs.  Hudson, 
3  Cal.,  p.  389;  Zander  vs.  Coe,  5  Cal.,  p.  230.  The 
District  Court  has  no  appellate  j  urisdiction.  The  Legis- 
lature cannot  provide  for  appeals  from  inferior  Courts 
to  the  District  Court. — People  vs.  Peralta,  3  Cal.,  p. 
379;  Caulfield  vs.  Hudson,  3  Cal.,  p.  389:  Hernandez 
vs.  Simon  et  al.,  3  Cal.,  p.  464;  Gray  vs.  Schupp,  4  Cal., 
p.  185;  Keed  vs.  McCormick,  4  Cal.,  p.  342;  Town- 
send  vs.  Brooks,  5  Cal.,  p.  52.  No  appellate  jurisdic- 
tion exists  even  from  Probate  Courts. — Keed  vs.  Mc- 
Cormick, 4  Cal.,  p.  342;  Pond  vs.  Pond,  10  Cal.,  p. 
495.  Nor  can  a  District  Court  review  proceedings  in  a 
Justice's  Court  if  the  error  complained  of  might  have 
been  corrected  by  an  appeal  to  the  County  Court. — 
Gray  vs.  Schupp,  4  Cal.,  p.  185. 

3.  Admiralty  Jurisdiction.— District  Courts  have 
admiralty  jurisdiction  pro  tanto  (Sec.  813,  et  seq., 
post).— Averill  vs.  The  Hartford,  2  Cal.,  p.  308. 

4.  Jurisdiction  of  Mining  Claims.— Although 
jurisdiction  of  mining  claims  is  given  to  Justices  of 
the  Peace,  that  of  the  District  Court  remains  unaffected 
if  the  amount  in  controversy  exceeds  two  hundred 
(now  three  hundred)  dollars. — Hicks  vs.  Bell,  3  Cal., 
p.  224. 

5.  Loses  Jurisdiction  of  decided  cause  after 
ADJOURNMENT  FOR  Term.— A  Court  loscs  all  power 
over  a  cause  upon  the  adjournment  of  the  term  and 
cannot  disturb  its  judgments,  except  in  cases  provided 
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by  the  statute. — Suydam  vs.  Bitcher,  4  Cal.,  p.  280; 
Whiploy  vs.  Dewey,  17  Cal.,  p.  314. 

6.  JrKisDicTioy  by  Appearaxck. — An  appearance 
entered  by  attorney  is  h  fi;ood  and  sufficient  appearance 
to  bind  the  party.  Such  appeal  ance  amounts  to  an 
acknowledgment  or  waiver  of  sei-vice. — Suydam  vs. 
Pitcher,  4  Cal.,  p.  280. 

7.  Actions  to  Aijatk  Nuifakces. — District  Courts 
have  jurisdiction  in  actions  to  abate  nuieancep.  An  act 
giving  juriifdiction  of  cases  of  nuisance  to  the  County 
Court  cannot  avail  to  take  away  the  jurit^diction  given 
to  the  District  Courts  by  the  Constitution.— Fitzgerald 
vs.  Urton,  4  Cal.,  p.  235.  District  and  County  Courts, 
under  the  amended  Constitution,  have  concurrent  jurit- 
diction  in  actions  to  abate  nui^ance. — Courtwright  vs. 
B.  R.  &  A.  W.  &  M.  Co.,  30  Cal.,  p.  576;  Yolo  Co. 
vs.  City  of  Saciamento,  36  Cul.,  p.  193.  An  action  to 
abate  a  nuisance  is  a  case  in  equity,  and  the  District 
Court  has  jurisdiction  thereof,  without  regard  to  the 
amount  in  controversy. — Courtwright  vs.  B.  R.  &  A. 
W.  &  M.  Co.,  30  Cal.,  p.  573.  And  County  Court's 
have  concurrent  jurisdiction  in  these  cases. — People 
vs.  Moore,  29  Cal.,  p.  427.  District  Courts- have  juris- 
diction in  cases  of  nuisance,  and  because  an  Act  gives 
jurisdiction  in  like  cases  to  the  County  CH)UTt  it  does 
not  avail  to  take  away  the  jurisdiction  of  the  District 
Court  in  these  matters.— Fitzgerald  vs.  Urton,  4  Cal., 
p.  235.  But  it  was  decided  that  County  Courts  did  not 
have  jurisdiction  in  actions  to  abate  a  nuisance. — Par- 
sons vs.  Tuolumne  Water  Co.,  5  Cal.,  p.  43;  see,  how- 
ever. Jacks  vs.  Day,  15  Cal.,  p.  91, 

8.  Forcible  Entry  and  Unlaw^ful  Detainer.— 
District  Courts  have  no  jurisdiction  iji  actions  of 
forcible  entry  and  unlawful  detainer. — Townsend  vs. 
Brooks,  5  Cal.,  p.  52. 

9.  Removal  or  Causes  from  one  District  to 
another. — The  District  Court  is  a  Court  of  general 
original  jurisdiction.  Its  process  is  coextensive  with 
the  State.  « Causes  maj' be  removed  from  one  district 

^  or  county  to  another  county  or  district  in  the  manner 

provided  by  statute.  But  this  would  not  be  permitted 
after  the  party  had  appeared  and  answered  to  the  merits. 
Reyes  vs.  Sanfcrd,  5  Cal.,  p.  117. 

10.  Verity  of  Records— Correction  of  Records. 
An  application  for  mandamus  was  made  to  compel  a 
District  Judge  to  sign  what  was  alleged  by  applicant 
as  a  true  bill  of  exceptions,  which  the  Judge  refused 
to  sign.  The  Judge,  in  answer,  stated  he  did  sign  a 
bill  of  exceptions,  which  lie  believed  to  be  correct. 
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Applicant  claims  the  right  to  try  tlie  issue  by  a  jui*y. 
Held,  ifuch  issue  could  not  be  tried  by  jury.  Tlie 
rucord  of  a  District  Court  cannot  bo  corrected  by  the 
verdict  of  a  jury.  Courts  of  such  extended  juris- 
diction and  gnive  re«ix)n nihility  as  the  District  Courts 
must  be  trusted  as  to  the  fidelity  of  their  own  record?. 
People  vs.  Judge  Twelfth  Judicial  District,  9  Cal., 
p.  19. 

11.  Cannot  Restrain  Courts  of  Co-ordinate 
Jurisdiction. — District  Courts  cannot  restrain  the 
execution  of  the  judgments  or  orders  of  Courts  of  co- 
ordinate jurisdiction.  All  such  proceeding"^  must  be 
had  in  the  Courts  having  control  of  such  judgments, — 
Gorham  vs.  Toomey,  9  Cal.,  p.  77;  see,  also,  Uhlfeldcr 
V-.  Levy,  9  Cal.,  p.  607. 

12.  Chancery  supervision  over  and  control 
OF  Minors. — District  Courts  have  the  same  control 
over  the  perj^ons  of  minors,  as  well  as  their  estates,  that 
the  Courts  of  Chancery  in  England  possess.  The  juris- 
diction is  conferred  by  the  Constitution  and  cannbt  be 
divested  by  any  legislative  enactment, — Wilson  vs. 
Roach,  4  Cal.,  p.  366. 

13.  Issues  sent  up  formerly  from  Probate 
Courts. — Power  of  District  Court  over  issues  sent  up 
from  Probate  Courts,  and  over  testamentary  and  pro- 
bate matters  generally,  see  Pond  vs.  Pond,  10  Cal.,  p. 
495;  Deck  vs.  Gerke,  12  Cal.,  p.  433;  Hope  vs.  Ap 
Jones,  24  Cal.,  p.  89.  The  necessary  provisions  for 
trials  in  the  Probate  Court  are  now  made. 

14.  Supervision  over  inferior  tribunals. — The 
general  power  ot\  supervision  over  inferior  tribunals 
which  pertains  to  the  Court  of  Kings  Bench  in  England 
pertains  to  the  District  Courts  of  this  State. — Miliken 
v«5.  Hubi>r,  21  Cal.,  p.  169;  Gurnee  vs.  Maloney,  38 
Cal.,  p.  85. 

15.  Action  for  charging  excessive  Railroad 
Fare. — Jurisdiction  of  District  Court  in  certain  actions 
provided  for  by  statute;  forfeitures  imposed  on  railroad 
company  for  charging  passengers  excess  of  fare  (.'•ee 
8tat«.  1863,  p.  296.)— Reed  vs.  O.  R.  R.  Co.,  83  Cal.,  p. 
212;  Smith.vs.  0.  R.  R.  Co.,  36  Cal.,  p.  281. 

16.  District  Court  to  enter  Judgment  pre- 
scribed BY  Supreme  Court.— When  the  District 
Court  is  directed  by  the  Supreme  Court  to  enter  a  cer- 
tain judgment,  its  duty  is  to  enter  a  judgment  in  con- 
formity with  the  order  of  the  Supreme  Court. — Ar- 
gent! V8.  Suw^'^er,  32  Cal.,  p.  414.    It  cannot  even  add 
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interest  to  the  judgment  so  ordered. — Meyer  vs.  Kohn, 
33  Cal.,  p.  484. 

17.  Judgment  of  District  Court  to  mket  the 
EXIGENCIES  OF  THE  CASE.  —  District  Courts  have 
power,  when  not  expressly  limited  by  the  Constitution 
or  by  statute,  to  pronounce  such  judgment  as  the  exi- 
gencies of  each  case  require. — Stewart  vs.  Lievy,  36 
Cal.,  p.  1«0. 

18.  Court  to  direct  payment  of  Fees  to  indi- 
gent WITNESSES  IN  CRIMINAL  CASES. — District  Courts 
may  in  a  criminal  case  when  witness  is  poor  or  has 
come  from  another  county,  direct  the  County  Treas- 
urer to  pay  the  witness  such  a  sum  as  the  Court  may 
name. — Sargent  vs.  Cavis,  36  Cal.,  p.  552. 

19.  Judgment  of  District  Court  only  void 
WHEN  IN  excess  OF  JURISDICTION.— When  the  District 
Court  has  jurisdiction  of  the  person  of  the  defendant 
and  of  the  subject  matter  of  the  action,  its  judgment, 
no  matter  how  erroneous,  is  not  void.  A  judg- 
ment of  a  Justice's  Court  which  was  in  excess  of  its 
jurisdiction,  and  therefore  void,  was  rendered,  and  the 
District  Court  rendered  a  judgment  founded  upon  the 
judgment  rendered  by  the  Justice  of  the  Peace.  Held: 
that  though  the  judgment  of  the  District  Court  was 
erroneous,  yet  it  was  not  void,  and  that  it  was  valid 
against  a  collateral  attack. — Moore  vs.  Martin,  38  Cal., 
p.  436. 

20.  Stipulation  cannot  confer  Jurisdiction.— 
See  Wiclis  vs.  Ludwig,  9  Cal.,  p.  173.  A  stipulation 
by  parties  waiving  all  objections  to  jurisdiction  cannot 
confer  on  a  District  Court  jurisdiction  to  try  a  suit  in 
one  county,  when  on  that  day,  b^^  operation  of  law,  the 
Court  is  adjourned  in  that  county  and  its  term  com- 
menced in  another  county  of  that  district. — Bates  vs. 
Gage,  40  Cal.,  p.  183. 

21.  Jurisdiction  over  actions  for  usurpation 
OF  Office,  Franchise,  etc. — Title  to  office  comes 
from  the  will  of  the  people  as  expressed  through  the 
ballot  box,  and  they  have  a  prerogative  right  to  enforce 
their  will  when  it  has  been  so  expressed  by  excluding 
usurpers  and  putting  in  power  such  as  have  been  chosen 
by  themselves.  For  that  purpose  the  Attorney  Gen- 
eral, either  upon  his  own  suggestion  or  upon  the  com- 
plaint of  a  private  party,  may  bring  an  action  against 
any  person  who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  any  public  office,  civil  or  military, 
or  any  franchise  within  the  State.  The  District  Court 
has  jurisdiction  in  these  cases. — People  vs.  Holden,  28 
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Cnl.,  p.  123.    See,  also,  County  Court  jurisdiction  in 
contested  elections. 

22.  Disposal  or  Community  Property  by  one 
District  Court  when  divorce  was  granted  in 
ANOTHER  Court. — Another  Court  than  the  one  decree- 
ing a  divorce  may  acquire  jurisdiction  to  dispose  of  the 
community  property  if  it  be  otherwise  competent. — 
De  Godey  vs.  De  Godey,  39  Cal.,  p.  157. 

23.  Custody  of  Children,  Alimony,  etc.,  in 
SUCH  a  case. — Where  a  wife  sued  foV  divorce  the 
Judge  of  the  Court  whore  the  suit  was  pendinj?  has  no 
jurivdiction  **  pf.'ndinp^  the  action  to  hear  and  determine 
in  the  District  Court  of  an  adjoining  county  of  the 
fiame  district  an  application  by  the  wife  for  an  allow- 
ance pendente  lite,  and  for  the  care  and  custody  of  the 
children  of  the  marriage." — Bennett  vs.  Southard,  85 
Cal.,  p.  601.  An  order  for  alimony  and  for  the  custody 
of  the  children  pendente  lite  can  only  be  made  by  the 
Court  in  which  the  action  for  divorce  is  pending. — Id. 

24.  Supervision  over  Decrees,  Orders,  etc., 
or  inferior  tribunals— Correction  of  Decrees 
FRAUDULENTLY  ENTERED. — It  was  held  that  tho  Dis- 
trict Judge,  whilst  sitting  as  in  an  equity  case,  is  pos- 
sessed of  all  the  i^owers  of  a  Court  of  Chanceiy.  The 
District  Court  being  a  Court  of  general  juritdiction, 
can  in  a  case  in  equity,  where  fraud  and  collusion  are 
charged  against  a  Judge  in  entering  an  order  or  decree, 
review  the  same  and  annul  it  if  the  facts  justify  such  a 
conclusion.  Unless  a  Court  of  general  jurisdiction 
possessed  such  a  power  over  limited  and  inferior  tribu- 
nals, such  as  Probate  Courts,  the  rights  of  heirs  and 
orphans  might  be  at  any  time  endangered  without  rem- 
edy.— San  ford  vs.  Head,  5  Cal.,  p.  297. 

25.  Fraud,  Accidknt,  Mistake,  etc. — The  juris- 
diction of  Courts  of  equity  originally  embraced  all 
eases  involving  questions  of  fraud,  accident,  or  confi- 
dence. In  many  cases  of  this  sort  Courts  of  common 
law  have  for  a  long  time  exercised  jurisdiction,  and  in 
many  other  cases,  in  which  anciently  no  such  remedy 
was  allowed,  is  now  expanded  so  as  to  reach  them;  but 
the  jurisdiction  of  Courts  of  equity  is  not  destroyed  or 
impaired  merely  because  Courts  of  law  exercise  an 
equitable  jurisdiction;  jurisdiction  in  such  cases  is  con- 
current.— People  vs.  Hough tal in g,  7  Cal.,  p.  348. 

26.  Suit  against  Administrator. — It  was  held, 
that  an  administrator  might  be  sued  in  the  District 
Court  as  a  Court  of  equity,  by  the  people,  to  compel 
him  to  pay  over  certain  moneys  which  were  collected 
by  the  intestate  as  a  Tax  Collector. — See  People  vs. 
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Houghtaling,  7  Cal.,  p.  348.  The  District  Court  has  no 
jurisdiction  over  an  action  against  an  admin tstrator 
when  lio  att(Mnpt8  to  make  charges  against  the  estate 
for  expenses  in  administering  thereon. — See  Gurnee  vs. 
Maloney,  38  Cal.,  p.  85. 

27.  Jurisdiction  ovKR  Claims  against  estate  or 
DECEDENT. — The  fact  that  a  chiim  against  the  estate  of 
a  deceased  person  has  not  heen  presented  to  the  admin- 
istrator does  not  take  away  from  the  Di.^trict  Court 
juri^diction  over  such  claim. — Heutsch  vs.  Porter,  10 
Cal.,  p.  555;  see  Fallon  vs.  Butler,  21  Cal.,  p.  24,  com- 
menting on  the  cases  of  EUissen  vs.  Halleck,  6  Cal.,  p. 
38(5,  and  Faulkner  vs.  Folsom's  Executors,  6  Cal.,  p. 
412;  see,  also,  Pechaud  vs.  Riquet,  21  Cal.,  p.  76.  The 
District  Court  has  no  jurisdiction  over  the  allowance  or 
apportionment  of  the  commissions  of  the  executors  and 
administrators,  and  if  it  can  interfere  at  all  with  the 
decree  of  the  Probate  Court,  it  can  only  do  80  as  a 
Court  of  Chancer}',  and  can  go  no  further  than  to  set 
aside  the  decree  on  the  gronnd  of  frauds  or  other  like 
ground  of  equitable  interference,  and  leave  the  parties 
to  make  another  settlement  in  the  Probate  Court. — 
Searles  vs.  Scott,  admin i.strator,  etc.,  14  S.  &  M.,  p.  94; 
Hope  vs.  Ap  Jones.  24  Cal.,  p.  89. 

28.   FoRKCLOSUKE   OF  MoKTQAGES  UPON  ESTATE  OF 

DECEDENT. — District  Couits  have  jurisdiction  over  an 
action  for  the  foreclosure  of  mortj^ages  ujwn  the  estates 
of  decedents,  even  though  the  debt  was  presented  as  a 
claim  against  the  estate  to  the  administrator  or  execu- 
tor, and  allowi'd  b}"^  him  and  also  by  the  Probate 
Judge.  If  the  object  sought  to  be  attained  i^  to  subject 
the  lands  mortgaged  to  sale  for  the  satisfaction  of  the 
debt,  and  no  judgment  is  asked  to  bind  the  estate  or 
for  the  payment  of  any  moneys  out  of  the  estate.— 
Overruling  Ellissen  vs.  Hjilleck,  G  Cal.,  p.  386,  and 
Faulkner  vs.  Folsom's  Executors,  0  Cal.,  p.  412;  Fal- 
lon vs.  Butler,  21  Cal.,  p.  24;  see,  also,  Pechaud  vs. 
Riquet,  21  Cal.,  p.  76.  In  some  of  the  earlier  cases  it 
was  held  that  a  mortgage  creditor  whose  claim  was 
allowed  could  not  maintain  an  action  in  the  District 
Court  for  the  foreclosure  of  his  mortgage,  but  that  his 
debt  must  abide  the  administration  and  settlement  of 
the  estate  under  the  supervision  of  the  Probate  Court. 
Ellissen  vs.  Halleck,  6  Cal.,  p.  392;  Faulkner  vs.  Fol- 
som's Executors,  6  Cal.,  p.  412.  But  the  doctrine  of 
these  cases  in  this  respect  may  be  said  to  have  been  dis- 
approved by  the  Court  in  its  later  decisions,  mainly,  if 
not  entirely,  on  the  ground  that  the  District  Court  had, 
under  the  Constitution  as  it  then  existed,  original  juris- 
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diction  in  law  and  equity  in  all  cases  where  the  amount 
in  di>pute  exceeded  two  hundred  dollars  exclusive  of 
interciit,— Bellock  vs.  Rogers,  9  Cal.,  p.  123;  Heutsch 
vs.  Porter,  10  Cal.,  p.  559;  Fallon  vs.  Butler,  21  Cal., 
p.  30.  By  the  Constitution  as  amended  it  is  provided 
that  the  District  Courts  shall  h*ive  original  jurisdietion 
in  all  cases  in  equity. — Const.,  Art.  VI,  Sec.  6.  The 
foreclosure  of  mortgages  and  the  sales  of  premises  for 
the  payment  of  debts  thereby  secured  are  matters  of 
purely  equitable  cognizance.  Hence,  a  creditor  of  an 
estate  of  a  decedent  whose  debt  is  secured  by  mortgage 
may,  after  having  duly  presented  it  to  the  executor  or 
administrator  and  Probate  Judge,  whether  it  be  allowed 
or  rejected,  proceed  at  once  to  foreclose  his  mortgage 
in  the  proper  Court  of  original  equitiible  jurisdiction. — 
Willis  vs.  Farley,  24  CaL,  p.  491. 

29.  Equitable  and  complets  Relief  to  bk 
Administered.— It  is  the  duty  of  the  Court,  as  a 
Court  of  equity,  while  keeping  within  the  rules  and 
principles  on  which  its  remedial  jurisdiction  is  founded, 
to  adapt  its  course  of  proceeding,  as  far  as  possible,  to 
the  existing  state  of  things,  and  to«apply  its  jurisdic- 
tion to  all  those  new  cases  which  from  the  diversified 
transactions  among  men  are  continually  arising,  and  to 
administer  justice  and  enforce  right,  for  which  there  is 
no  remedy  save  in  a  Court  of  equity,— Taylor  vs.  Salmon, 
4  Myl.  &  Cn.,  p.  141;  Walworth  vs.  Holt,  id.,  p.  6:35. 
Dougherty  vs.  Creary,  30  Cal.,  p.  297.— See  this  case  as 
to  mining  matters,  abandonment  of  water,  on  tailings, 
etc. 

30.  Enjoining  Erection  of  Wharves,  etc.— 
The  equity  juri^diction  with  which  our  District  Courts 
are  invested  under  the  Constitution  is  that  admin- 
istered in  the  High  Court  of  Chancery,  in  England. — 
People  vs.  Davidson,  80  Cal.,  p.  390;  and  see  this  case 
as  to  power  of  District  Courts  to  enjoin  erection  of 
wharfs,  public  nuisance,  and  as  to  its  equit^*^  powers 
generally. — Id. 

31.  Annulment  of  Decree  of  County  Court 
Condemning  Land. — Powers  of  District  Court  as  a 
Court  of  equity  to  annul  condemnation  of  land  for  cer- 
tain uses,  had  by  order  of  County  Court.— See  S.  F.  & 
A.  W.  Co.  vs.  A.  W.  Co.,  36  Cal.,  p.  639. 

32.  Title  or  Possession  of  Real  Property. — 
Construction  of  the  phrase  **  the  District  Court  shall 
have  original  jurisdiction  in  all  cases  at  law  which 
involve  the  title  or  possession  of  real  property.'* — Sec 
Holman  vs.  Taylor,  31  Cal.,  p.  338.  It  was  held  that 
it  was  not  necessary,  however,  that  the  title  or  posses- 
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fiion  be  put  in  issue  if  cither  is  alleged  in  the  pleadings 
on  either  side;  as  an  issuable  fact  it  is  sufficient  to  give 
the  District  Court  jurisdiction.    Actions  for  damages 
without  reference  to  the  amount  for  trespass  upon  lands, 
are  within  the  jurisdiction  of  the  District  Court. — Hol- 
man  vs.  Taylor,  31  CaK,  p.  338.    But  this  case  was 
materially  modified  by  the  same  Justice  in    Pollock 
vs.  Cummings,  38  Cal.,  p.  684;  see,  too,  Doherty  vs. 
Thayer,  31  Cal.,  p.  144;   see  note  to  Sec.   114,  post, 
**  Justices*  Court*."    Two  actions  were  commenced  in 
a  Justice's  Court  to  recover  damages  to  real  property. 
The  amount  claimed  was  two  hundred  dollars.    The 
answer  of  the  defendants  put  in  issue  the  ownership  of 
the  property,  and  moved  to  transfer  the  cases  to  the 
District  Court.    The  motions  were  overruled.     On  ap- 
peal to  the  County  Court  the  order  was  made  granting 
transfer  to  District  Court.    Held:  the  County  Court 
had  authority  to  transfer  the  cases  to  the  District  Court 
under  Sec.  838  (§  581)  of  the   Code.     The  fact  that 
the  title  of  the  property  was  involved,  and   not  the 
amount  claimed  as  damages,  established  the  jurisdic- 
tidn  of  the  District  Court. — Cullen  vs.  Langridge,  17 
Cal.,  p.  67. 

33.  Legality  of  any  Tax,  Impost,  Absessment, 
ETC.— In  People  vs.  Mier,  24  Cal.,  p.  61,  the  Supreme 
Court  held  that  in  actions  to  recover  taxes  (under  the 
somewhat  anomalous  condition  in  which  the  law  then 
stood — Revenue  Laws  1861-62),  the  character  of  the 
action,  as  to  whether  it  was  a  case  at  law  or  in  equity, 
must  be  determined  by  the  relief  sought  in  the  prayer 
of  the  complaint;  and  that  when  the  amount  of  the 
taxes  sued  for  was  less  than  three  hundred  dollars,  and 
there  was  no  prayer  for  the  foreclosure  of  the  tax  lien, 
order  of  sale,  etc.,  the  District  Court  had  no  jurisdic- 
tion.— Adhered  to  in  Bell  vs.  Crippin,  28  Cal.,  p.  327. 
If  the  defense  set  up  in  an  answer  involves  the  legality 
of  the  tax  (in  an  action  in  a  Justice*s  Court,  brought 
for  the  recovery  of  a  money  judgment),  the  jurisdiction 
of  the  Justice  would  be  ousted  on  the  filing  of  the 
answer. — People  vs.  Mier,  24  Cal.,  p.  61. 

34.  Value  or  Amount  of  Property  in  Contro- 
versy.— Before  the  amendments  to  the  State  Consti- 
tution (adopted  1862)  the  District  Court  had  jurisdiction 
where  the  amount  sued  for,  exclusive  of  interest,  ex- 
ceeded two  hundred  dollars. — Arnold  vs.  Van  Brunt,  4 
Cal.,  p.  89;  Page  vs.  Ellis,  9  Cal.,  p.  248.  But  a  judg- 
ment could  be  rendered  for  a  less  amount  than  the  sum 
prescribed  by  the  Constitution  limiting  the  jurisdiction 
of  the  Court  in  the  commencement  of  the  action.-' 
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Jackson  vs.  Whartenby,  5  Cal.,  p.  94.  In  actions  for 
the  recovery  of  money  the  District  Courts  have  juris- 
diction, if  the  demand  in  the  complaint,  exclusive  of 
interest,  amoimts  to  three  hundred  dollars. — Solomon 
Ts.  Reese,  34  Cal.,  p.  32;  see,  particulariy,  Note  No. 
6  to  Sec.  44,  ante. 

35.  Insolvkncy  Pbocekdinob. — Proceedings  in  in- 
solvency (State  law)  are  not,  stneti  JuriSj  either  pro- 
ceedings in  law  or  equity,  but  a  new  remedy  or 
proceeding,  created  by  statute,  the  administration  of 
which  has  been  vested  in  the  District  Courts  of  this 
State,  independent  of  their  common  law  or  chancery 
powers,  as  Courts  of  general  jurisdiction;  and  second, 
whenever  a  new  right  is  created  by  statute,  and  the 
enforcement  of  such  right  is  committed  to  a  Court 
even  of  general  original  jurisdiction,  that  such  Court, 
quoad  hoCy  is  an  inferior  Court,  and  must  pursue  the 
statute  strictly.  The  District  Court  acts  as  a  Court  of 
limited  or  inferior  jurisdiction  in  these  matters. — 
Cohen  et  a1.  vs.  Barrett,  5  Cal.,  p.  195. 

36.  Writs  of  Mandate. — District  Courts  have 
juristdiction  to  issue  writs  of  mandate. — Perry  vs. 
Ames,  26  Cal.,  p.  372;  Cariaga  vs.  Dryden,  30  Cal.,  p. 
246;  Courtwright  vs.  B.  R.  and  A.  W.  and  M.  Co., 
30  Cal.,  p.  573. 

37.  Writ  pr  Review  (Certiorari).  —  District 
Courts  have  not  jurisdiction,  by  certiorari  (wiit  of 
review),  over  the  judgment  rendered  in  a  Justice's  Court 
in  cases  where  the  error  might  have  been  corrected  by 
an  appeal  to  the  County  Court. — Gray  vs.  Schupp,  4 
Cal.,  p.  185.  When  District  Courts  have  jurisdiction 
to  review  ca^es  by  certiorari  (or  writ  of  review),  see 
People  vs.  Hester,  6  Cal.,  p.  680  (and  cases  cited  in 
brief  of  petitioner);  see,  further,  Chard  vs.  Harrison,  7 
Cal.,  p.  113;  and  People  vs.  El  Dorado  Co.,  8  Cal.,  p. 
58, overruling  People  vs.  Hester,  supra;  also,  examine 
Murray  vs.  Supervisors  of  Mariposa  Co.,  23  Cal.,  p. 
492;  Perry  vs.  Ames,  26  Cal.,  p.  372;  Morley  vs. 
Elkins,  37  Cal.,  p.  454;  see,  also,  on  habeas  corpus, 
Perry  vs.  Ames,  26  Cal.,  p.  372. 

88.  Formation  or  new  Districts — Jurisdiction 

OVER   CAUSES    ARISING    PREVIOUS    TO  FORMATION  OV 

District. — Where  a  new  county  is  created,  or  a  new 
district  is  formed  by  statute,  the  District  Court  of  the 
new  county  or  (of  the  new  district)  has  jurisdiction  to 
try  all  indictments  for  murder  found  in  the  County 
Court  of  the  old  county,  but  committed  in  the  new 
county  after  the  passage  of  the  Act  creating  such  new 
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county,  provided  tho  triar  is  not  had  until  the  nevr 
county  or  district  is  organized. — Soo  People  vs.  Me- 
Guire,  32  Cal.,  p.  140. 

58.  lu  the  Fii^st  Judicial  District,  terms  of  the  Dis- 
trict Coui't  must  be  held  as  follows: 

III  the  County  of  San  Luis  Obispo,  on  the  first  Mon-    • 
day  of  January,  May,  and  Seiitember; 

In  the  County  of  Santa  Barbara,  on  the  third  Mon- 
day of  February,  June,  and  October. 

59.  In  the  Second  Judicial  Distinct,  terms  of  the 
District  Court  must  be  held  as  follows: 

In  the  County  of  Butte,  on  the  fii-st  Monday  of 
March,  third  Monday  of  November,  and  second  Mon- 
day of  July; 

In  the  County  of  Lassen,  on  the  second  Monday  of 
June,  and  second  Monday  of  September; 

In  the  County  of  Plumas,  on  the  fourth  Monday  of 
May,  and  first  Monday  of  October; 

In  the  County  of  Tehama,  on  the  fourth  Monday  of 

October,  fourth  ?\Ionday  of  January,  and  first  Monday 

of  May. 

« 

60.  In  the  Third  Judicial  District,  terms  of  the 
District  Court  must  be  held  as  follows: 

In  the  County  of  Alameda,  on  the  third  Monday  of 
February,  June,  and  October; 

In  the  County  of  Monterey,  on  the  first  Monday  of 
April,  and  October; 

In  the  County  of  Santa  Clara,  on  the  second  Mon- 
day  of  Januaiy,  May,  and  September; 

In  the  County  of  Santa  Cruz,  on  the  second  Monday 
of  April,  August,  and  December. 

l^OTK. — See  Sec.  54,  ante,  and  note. 

61.  In  the  Fourth  Judicial  District,  terms  of  the 
District  Court  must  be  held  as  follows: 
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In  the  County  of  San  Francisco,  on  the  first  Monday 
of  February,  May,  August,  and  November. 

Note. — See  Sec.  54,  ante,  and  note. 

62.  In  the  Fifth  Judicial  District,  terms  of  the  Fifth. 

'  District 

Di&triot  Court  must  be  held  as  follows: 

In  the  County  of  San  Joaquin,  on  the  first  Monday 
of  February,  May,  and  August,  and  on  the  third  Mon- 
day of  October; 

In  the  County  of  Stanislaus,  on  the  second  Monday 
of  January,  April,  and  September; 

In  the  County  of  Tuolumne,  on  the  first  Monday  of 
March  and  July,  and  on  the  third  Monday  of  Novem- 
ber. 

« 

63.  In  the  Sixth  Judicial  District,  terms  of  the  sixth 

'  DiBtriot. 

District  Court  must  be  held  as  follows: 

In  the  County  of  Sacramento,  on  the  first  Monday 
of  February,  April,  June,  August,  October,  and  De- 
cember; 

In  the  County  of  Yolo,  on  the  third  Monday  of  Jan- 
nary,  May,  and  September. 

■ 

*  64.    In  the  Seventh  Judicial  District,  terms  of  the  Seventh 

.  Distnot 

District  Court  must  be  held  as  follows: 

In  the  County  of  Lake,  on  the  third  Monday  of 
April,  and  second  Monday  of  November; 

In  the  County  of  Marin,  on  the  first  Monday  of 
March  and  July,  and  third  Monday  of  November; 

In  the  County  of  Mendocino,  on  the  second  Monday 
of  April,  third  Monday  of  July,  and  first  Monday  of 
November; 

In  the  County  of  Napa,  on  the  first  Monday  of  Feb- 
ruaiy,  June,  and  October; 

In  the  County  of  Solano,  on  the  third  Monday  of 
January,  May,  and  September; 

In  the  County  of  Sonoma,  on  the  third  Monday  of 
February,  June,  and  October. 

9— Vol.  I. 
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65.  In  the  Eighth  Judicial  Distiict,  terms  of  the 
District  Court  must  be  held  as  follows: 

In  the  County  of  Uel  Norte,  on  the  second  Monday 
of  May,  August,  and  November; 

In  the  County  of  Humboldt,  on  the  second  Monday 
of  March,  June,  September,  and  December; 

In  the  County  of  Klamath,  on  the  second  Monday 
of  April,  July,  and  October. 

66.  In  the  Ninth  Judicial  District,  terms  of  the 
District  Court  must  be  held  as  follows:   . 

In  the  County  of  Shasta,  on  the  second  Monday  of 
March,  June,  and  November; 

In  the  County  of  Siskiyou,  on  the  third  Monday  of 
January,  May,  and  September; 

In  the  County  of  Trinity,  on  the  second  Monday  of 
April,  August,  and  December. 

Note.— Stots.  1871-2,  p.  561. 

An  Act  fixing  the  time  and  places  of  holding  the  Dis- 
trict and  County  Courts  in  and  for  the  County  of 

Siskiyou, 

[ApproTod  March  26, 1872.] 

[Enacting  clause.] 

Section  1.  The  terms  of  the  District  Court  of  the 
Ninth  Judicial  District,  in  and  for  the  County  of  Sis- 
kiyou, shall  be  held  as  follows:  At  Yreka,  on  the 
third  Monday  of  January,  May,  and  September  of 
each  year;  at  Lake  City,  on  the  second  Monday  of 
July  of  each  year. 

Sec.  2.  The  terms  of  the  County  and  Probate 
Court  of  the  County  of  Siskiyou  shall  be  held  as 
follows:  At  Yreka,  on  the  first  Monday  of  January, 
March,  May,  September,  and  November  of  each  year; 
at  Lake  City,  on  the  second  Monday  of  July  of  each 
year. 

Sec.  3.  For  the  purpose  of  holding  the  terms  of  the 
District  and  County  Courts,  in  and  for  the  County  of 
Siskiyou,  at  Lake  City,  as  provided  in  this  Act,  the 
County  Clerk,  Sheriff,  and  other  officers  of  said  Courts 
shall,  at  the  time  appointed  for  holding  the  said  terms, 
proceed  to  Lake  City  and  officiate  the  same  as  if  the 
terms  of  the  several  Courts  were  held  at  the  county 
seat;  and  they  are  hereby  authorized  to  convey  to  said 
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Lake  City  all  papers  and  documents  and  books  neces- 
sary to  be  used  at  the  said  term. 

Sec.  4.  All  Acts  or  parts  of  Acts  in  conflict  with 
this  Act  are  hereby  repealed. 

Sec.  5.    This  Act  shall  take  effect  immediately. 


67.  In  the  Tenth  Judicial  District,  terms  of  the  Tenth 

*  District 

District  Court  must  be  held  as  follows: 

In  the  County  of  Colusa,  on  the  first  Monday  of 
May,  September,  and  December; 

In  the  County  of  Sierra,  on  the  first  Monday  of 
April,  second  Monday  of  July,  and  fourth  Monday  of 
October; 

In  the  County  of  Sutter,  on  the  fourth  Monday  of 
February  and  June,  and  third  Monday  of  October; 

In  the  County  of  Yuba,  on  the  third  Monday  of 
January,  May,  and  September. 

68.  In  the  Eleventh   Judicial  District,  terms  of  Eleventh 

,      ,  ,  District. 

the  District  Court  must  be  held  as  follows: 
In  the  County  of  Amador,  on  the  second  Monday 

of  March,  June,  September,  and  December; 
In  the  County  of  Calaveras,  on  the  second  Monday 

»of  January,  April,  July,  and  Octobei^; 

Li  the  County  of  EI  Dorado,  on  the  second  Monday 

of  February  and  May,  and  on  the  third  Monday  of 

August  and  November. 

69.  In  the  Twelfth  Judicial  District,  terms  of  the  Twelfth 
District  Court  must  be  held  as  follows: 

In  the  County  of  San  Fmncisco,  on  the  first  Mon- 
day of  January,  April,  July,  and  October; 

In  the  County  of  San  Mateo,  on  the  third  Monday 
of  ilarch  and  fourth  Monday  of  June,  September, 
and  December. 

Note.— State.  1871-2,  p.  95. 

An  Act  to  fix  the  terms  of  the  several  Courts  of  record 
in  the  Qounty  of  Ban  Mateo, 

[Approved  February  13, 1872.] 

[Enactinfi:  clause.] 

Sbction  1.    The  terms  of  the  District  Court  of  the 
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Thirteenth 
District 


Fourteenth 
District 


Twelfth  Judicial  District,  in  and  for  the  County  of  San 
Mateo,  shall  commence  on  the  second  Mondny  in  Feb- 
niary  and  the  fourth  Mondays  in  May,  August,  and 
November,  in  each  year,  and  may  be  continued  from 
day  to  day,  and  adjourned  from  time  to  time,  as  the 
business  of  the  Court  shall  require.  Nothing  in  this 
section,  however,  shall  be  constinied  as  ending  a  term 
of  said  Twelfth  District  Court,  in  and  for  the  City  and 
County  of  San  Francis^co,  by  reason  of  the  commence- 
ment or  holding  of  a  regular  or  adjourned  torm  in  the 
County  of  San  Mateo;  but  whenever  the  Court  is  about 
to  open  in  San  Mateo  County  the  Court  in  San  Fran- 
cisco may  be  adjourned  over,  and  at  the  close  of  tbK 
session  in  San  Mateo  County  the  business  of  the  term 
in  San  Francisco  may  be  resumed. 

See,  also,  note  to  Sec.  54,  ante. 

70.  lu  the  Thiiieenth  Judicial  District,  terms  of 
the  District  Court  must  be  held  as  follows: 

In  the  County  of  Fresno,  on  the  third  Monday  of 
January  and  May,  and  second  Monday  of  October; 

In  the  County  of  Mariposa,  on  the  first  Monday  of 
February,  June,  and  October; 

In  the  County  of  Merced,  on  the  fourth  Monday  of 
January,  May,  and  September; 

In  the  County  of  Tulare,  on  the  first  Monday  of 
January  and  May,  and  third  Monday  of  October. 

71.  In  the  Fourteenth  Judicial  District,  tenns  of 
the  District  Court  must  be  held  as  follows: 

In  the  County  of  if evada,  on  the  second  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Placer,  on  the  fii'st  Monday  of 
February,  May,  August,  and  November. 

Note.— Stats.  1871-2,  p.  700. 

An  Act  regulating  proceedings  in  Courts  of  record  of 
Nevada  County  in  certain  cases, 

[Approved  March  90, 1872.] 

[Enactinfi:  clause.] 

Section  1 .  Whenever,  in  the  discretion  of  the  Judges 
of  the  District,  County,  or  Probate  Courts  in  and  for  the 
County  of  Nevada,  the  ends  of  justice  will  be  promo- 
ted and  expenses  to  the  parties  interested  decreased  by 
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holding  sessions  of  said  Courts  at  the  Town  of  Tnickee, 
such  Judges  may,  by  order,  set  a  time  for  holding  such 
eesiions  and  trying  such  cases  as  appear  regularly  upon 
the  docket  from  the  Township  of  Meadow  Lake,  on  the 
fii>t  day  of  each  term. 

Sec.  2.  When  such  sessions  are  held  as  heretofore 
provided,  all  the  officers  of  the  county  who  are  required 
to  attend  upon  the  Court,  the  session  of  which  has  been 
appointed,  shall  be  present  at  said  time  with  all  records 
and  papers  required  in  the  trial  of^said  cases  in  the 
respective  Courts,  and  there  perform  such  duties  as  are 
now  required  by  law. 

S£C.  3.  The  Judges  of  the  Courts  herein  specified 
•  are  authorized,  if  in  their  Judgment  it  be  necessary,  to 
appoint  Court  Commissioners  at  the  Town  of  Truckee, 
who  may  make  such  orders  and  transact  such  business 
as  said  Judges  are  by  law  authorized  to  do  in  chambers; 
provided^  that  all  such  business  must  be  approved  by 
the  Judges  of  said  Courts. 

72.  In  the  Fifteenth  Judicial  District,  terms  of  the  Fifteenth 

District 

District  Court  must  be  held  as  follows: 
In  the  County  of  Contra  Costa,  on  the  third  Tuesday 

of  April,  July,  and  November; 
i  In  the  City  and  County  of  San  Francisco,  on  the 

I        first  Monday  of  March,  June,  September,  and  Decem- 
^        ber.  > 

!  NoTK. — See  note  to  Sec.  54,  ante. 

73.  In  the  Sixteenth  Judicial  District,  terms  of  the  sixteenth 

-ry     .  District. 

Distnct  Court  mflst  be  held  as  follows: 
i  In  the  County  of  Alpine,  on  the  first  Monday  of 

April  and  October; 

In  the  County  of  Inyo,  on  the  first  Monday  of  May 
and  November; 

In  the  County  of  Kern,  on  the  third  Monday  of  May 
and  November; 

In  the  County  of  Mono,  on  the  third  Monday  of 
April  and  October. 

74.  In  the  Seventeenth  Judicial  District,  terms  of  Seven- 
the  District  Court  must  be  held  as  follows:  District 

In  the  County  of  Los  Angeles,  on  the  first  Monday 
of  February,  May,  August,  and  November; 
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In  the  County  of  San  Bernardino,  on  the  first  Mon- 
day of  January,  June,  and  September; 

In  the  County  of  San  Diego,  on  the  first  Monday  of 
April,  July,  and  October. 

Note.— See  note  to  Sec.  142,  Political  Code  Cal., 
Acts  of  1871-2  creating  Eighteenth,  Nineteenth,  and 
Twentieth  Judicial  Districts. 

Stats.  1871-2,  p.  117. 

An  Act  to  create  the  Eighteenth  Judicial  District^  and 

for  othe^'  puifoses. 

[Approved  February  20, 1872.] 

Skc.  3.  The  terms  of  the  District  Court  of  the 
Eighteenth  Judicial  District  during  each  year  shall 
commence  as  follows:  In  the  County  of  San  Diego,  on 
the  second  Mondaj*  of  January,  April,  July,  and  Octo- 
ber; in  the  County  of  vSan  Bernardino,  on  the  second 
Monday  of  March,  June,  September,  and  December. 
Said  terms  shall  continue  until  the  time  fixed  for  hold- 
ing a  term  in  another  or  the  same  county  in  the  district, 
if  the  business  of  the  Court  shall  require  it. 

Cited  in  note  to  Sec.  142,  Political  Code  Cal.,  Vol.  I. 

The  terms  of  the  Nineteenth  Judicial  District  Court 
commence  on  the  second  Monday  of  April,  August, 
and  December  of  each  year. — See  Stats.  1871-2,  pp. 
301,  302,  303,  Sec.  15,  cited  in  not€  to  Sec.  142,  Political 
Code  Cal.,  Vol.  I. 

The  terms  of  the  Twentieth  Judicial  District  Court 
commence  in  the  County  of  Santa  Clara,  on  the  first 
Monday  of  January,  May,  and  September;  in  Santa 
Cruz,  on  the  second  Monday  olf  February,  June,  and 
October;  in  Monterey,  on  the  third  Monday  of  April, 
August,  and  December  of  each  year. — See  Stats. 
1871-2,  p.  303,  Sec.  13,  cited  in  note  to  Sec.  142,  Political 
Code  Cal.,  Vol.  I. 

Stats.  1871-2,  pp.  772,  773. 

An  Act  authorizing  \the  Board  of  Supei%nsors  of  the 
City  and  County  of  San  Francisco  to  provide  suit- 
able romnsy  attendants^  fuelj  lights,  and  stationery , 
for  the  Third  and  Nineteenth  Distinct  Courts,  in  and 
foi*  the  aty  a7id  Comity  of  San  Francisco  and  the 
County  of  Alameda. 

[Approved  March  30, 1872.] 

[Enacting  clause.] 

Section  1.    The  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco  is  hereby  empowered  to 
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provide  suitable  and  sufficient  rooms,  attendance,  ftir- 
niture,  Aiel,  lights,  and  stationeiy  for  holding  the  Dis- 
trict Courts  of  the  Third  and  Nineteenth  Judicial 
Districts,  in  and  for  said  city  and  county,  and  the 
expenses  thereof  shall  be  paid  by  the  Treasurer  of  said 
city  and  county,  after  having  been  audited  by  the 
Auditor  thereof,  from  the  General  Fund  of  the  county. 

75.  The  terms  of  the  District  Courts  must  be  held  Terms  of 

the  Distnot 

at  the  county  seats  of  the  several  counties.  ^^^  ^^^^ 

76.  Each  term  must  be  held  until  the  business  is  Duration  of 

terms. 

disposed  oi^  or  until  a  day  fixed  for  the  commencement 
of  some  other  term  in  the  district. 

Note. — ^A  stipulation  waiving  all  objections  could 
not  confer  on  a  District  Court  jurisdiction  to  try  a  cause 
in  one  county  when,  by  operation  of  law,  the  Court  is 
adjourned  in  that  county  and  its  term  commenced  in 
another  county. — Smith  vs.  Chichester,  1  Cal.,  p.  409; 
Domingues  vs.  Domingues,  4  Cal.,  p.  386;  Norwood 
vs.  Ken  field,  34  Cal.,  p.  329;  Bates  vs.  Gage  (affirming 
these  cases),  40  Cal.,  p.  183. 

77.  The  Court  may  adjourn  from  time  to  time  Ad^joum- 

ment  of 

during  the  term,  and  may,  when    the   public   con-  th©  Court, 
venience  requires,  adjourn  the  term   over  the  time 
fixed  by  law  for  the  commencement  of  another  term 
in  the  same  district. 

78.  Judgments  and  orders  of  this  Court  may  be  jadgmente 

may  be 

entered  either  in  tenn  or  vacation.  entered  in 


vacation. 


Note.— Stats.  1863,  p.  336. 

CHAPTER  V. 

OF  THE  COUNTY  COURTS. 

Sktiok  82.  Court  in  each  county. 

83.  Judges,  election  and  terms  of. 

84.  Jurisdiction  of  two  kinds. 

85.  Original  jurisdiction. 

86.  Appellate  jurisdiction. 

87.  Presumptions  in  flavor  of  judgments,  etc. 
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Section  88.  Terms  of  the  County  Court  for  the  respective  counties. 

89.  Court  always  open  for  certain  purposes. 

90.  Terms  of  the  County  Court,  where  held. 

Court  in  82.     There  must  be  a  County  Court  held  in  each  of 

each  *^ 

county.       the  counties,  by  the  County  Judge  thereof. 

Jud^,  83.     The  County  Judge  is  elected  by  the  electors 

Md  terms     of  the  couuty,  at  the  judicial  elections,  and  holds  his 

office  for  the  term  of  four  years  fi'om  the  first  day  of 

January  next  succeeding  his  election. 

Note.— People  vs.  Templeton,  12  Cal.,  p.  394;  Peo- 
ple V8.  Martin,  12  Cal.,  p.  409;  People  vs.  Porter,  6 
Cal.,  p.  26;  People  vs.  Weller,  11  Cal.,  p.  49;  Westr- 
brook  vs.  Ros borough,  14  Cal.,  p.  180, 

Jurisdio-  84.     The  lurisdiction  of  this  Court  is  of  two  kinds: 

tion  of  •^ 

two  kinds.        1.  Original;  and, 
2.  Appellate. 

Note.— 1.  Forcible  Entry  and  Unlawful  De- 
tainer.— The  County  Court  has  jurigdiction  to  try 
cages  arising  under  the  Act  concerning  i\)rcible  entries 
and  unlawful  detainers  on  appeal,  dc  not^o;  but  such  , 
a  trial  or  examination  is  an  exercise  of  appellate, 
and  not  original,  jurisdiction.  —  See  Townsend  vs. 
Brooks,  5  Cal.,  p.  52. 

2.  Mechanics*  Lien. — A  County  Court  has  no 
jurisdiction  to  enforce  a  mechanics'  lien,  if  the  amount 
in  dispute  exceeds  the  constitutional  limitation. — Brock 
vs.  Bruce,  5  Cal.,  p.  279. 

3.  Exercise  of  other  than  Judicial  Functioks. 
County  Courts  cannot  exercise  other  than  judicial 
functions.  An  Act  of  the  Legislature  conferring  upon 
the  Court  power  to  incorporate  towns,  etc.,  is  uncon- 
stitutional.— 6  Cal.,  p.  143. 

4.  A  Bench  Warrant  may  be  issued  after  an 
Indictment  for  Felony  against  a  Defendant 
Admitted  to  Bail  before  the  Indictment. — It  is 
not  intended  to  fetter  the  County  Court  in  its  jurisdic- 
tion over  the  person  of  the  defendant  after  an  indict-" 
ment  has  been  found  against  him  by  reason  of  any 
proceedings  previously  had  in  the  premises.  The 
County  Court  has  jurisdiction,  by  the  intervention  of  a 
Grand  Jury,  to  inquire  of  all  public  offenses  committed 
or  triable  in  its  county,  and,  upon  the  presentation  of 
indictments  by  that  body,  to  make  all  orders  and  issue 
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all  writs  authorized  by  law  to  secure  the  person  of  the 
accu.<edf  und  bring  him  to  trial  in  the  pro]>er  tribunal. 
Ex  Parto  Henry  Cook,  35  Cal.,  p.  107. 

5.  Final  Judgments— No  Bemkdy  against  Cer- 
tain.— Where  the  County  Court  has  final  jurisdiction, 
if  it  commits  an  error  in  its  final  decision  there  is  no 
remedy. — Pec»ple  vs.  Weston,  28  Cal.,  p.  639,  and 
casei*  cited  therein;  Cariaga  vs.  Dryden,  29  Cal.,  p. 
307;  Lewis  vs.  Barclay,  35  Cal.,  p.  213. 

6.  All  Intendments  in  favor  of  Records  of 
County  Court. — County  Courts  are  Courts  of  general 
criminal  jurisdiction,  and  as  such  all  intendments  are 
in  favor  of  the  regularity  of  their  proceedings. — People 
vs.  Connor,  17  Cal.,  p.  361;  People  vs.  Robinson,  17 
Cal.,  p.  308;  People  vs.  Uobson,  17  Cal.,  p.  424;  Peo- 
ple vs.  Lawrence,  21  Cal.,  p.  372;  People  vs.  Black- 
well,  27  Cal.,  p.  67. 

7.  Naturalization  of  Foreigners.— County 
Courts  have  jurisdiction  to  issue  natura1i/.ation  papers 
and  admit  foreigners  to  citizenship. — Matter  of  Con- 
ner, 39  Cal.,  p.  98;  see,  further,  note  to  next  section;  see 
naturaliHation  laws  and  treaties,  with  notes,  Appendix 
to  Political  Code. 

86.    Its  original  jurisdiction  extends:  Mpntii 

1.  To  actions  to  prevent  or  abate  a  nuisance;  Uon. 

2.  To  actions  of  forcible  entry  and  detainer; 

3.  To  proceedings  in  insolvency; 

4.  To  all  special  cases  or  proceedings  in  which  the 
law  giving  the  remedy  or  authorizing  the  proceedings 
confers  the  jurisdiction  upon  it; 

5.  To  the  issuance  of  writs  of  mandate,  review,  pro- 
hibition, habeas  corpus,  and  all  writs  necessary  to  the 
exercise  of  its  powers; 

6.  To  inquire,  by  the  intervention  of  a  Grand  Jury, 
of  all  public  olieuses  committed  or  triable  in  the 
county; 

7.  To  the  trial  of  all  indictments,  except  for  treason, 
misprision  of  treason,  murder,  and  manslaughter. 

NoTK. — See  notes  to  Sees.  44,  57,  relating  to  jurisdic- 
tion of  Supreme  and  District  Courts. 

I.  Abatement  of  Nuisance  and  Damages  there- 
in.— In  a  suit  for  abatement  of  nuisance  and  recovery 

10— Vol.  I. 
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of  dama^^es  in  connection  therewith,  the  County  Court 
has  no  jurisdiction  of  an  action  for  damages,  except  as 
incident  to  its  powers  to  abate  the  nuisance;  and  if  it 
should  appear  that  the  nuisance  has  been  abated  prior 
to  the  commencement  of  the  action,  it  would  follow,  as 
a  matter  of  course,  that  the  Court  has  no  jurisdiction 
for  any  purpose. — Grigsby  vs.  Clear  Lake  Water  Co., 
40  Cnl.,  p.  396.    As  to  jurisdiction  of  actions  to  abate 
nuisance,  and  as  to  concurrent  jurisdiction  of  District 
Courts  in  such  cases,  see  the  able  and  elaborate  opinion 
of  Justice  Rhodes  in  Courtwright  vs.  B.  R.  &  A.  "W. 
&  M.  Co.,  30  Cal.,  p.  576;  see,  also.  Note  9  of  this  sec- 
tion, also  preceding  sectipn;   see  "Nuisance,*'   Civil 
Code,  Vol.  II,  pp.  475-485,  and  notes;  Penal  Code,  pp. 
148-152,  and  notes. 

2.  Unlaw^ful  Detainer  of  Lands,  etc. — When 
tenants  unlawfully  retain  possession  of  lands  and  tene- 
ments after  the  termination  of  and  against  the  terms  of 
their  lease  under  which  they  went  into  possession, 
Justices  Courts  have  no  jurisdiction  of  actions  to 
recover  the  same. — Caulfield  vs.  Stevens,  28  Cal.,  p. 
118.  The  amendments  to  the  Constitution  confer  exclu- 
sive jurisdiction  of  actions  of  unlawful  detainer,  and 
also  for  forcible  entry  and  detainer  upon  the  County 
Courts. — Id. 

3.  Forcible  Entry  and  Unlawful  Detainer- 
Forcible  Detainer. — Under  the  general    head   of 
**  Forcible  Entrj'^  and  Detainer,"  nearly  every  one,  if 
not  all,  the  States  of  the  American  Union  have  legis- 
lated in  the  same  act  not  only  upon  the  subject  of 
forcible  entry  and  forcible  detainer,  but  also  upon  the 
subject  of  unlawful  detainer,  thus  treating  all  three  as 
one  general  subject,  suflSciently  described  by  the  words 
in  question.    If  technical  exactness  is  to  be  observed, 
a  more  full  and  complete  statement  of  the  subject  of 
such  legislation  would  find  expression  in  the  words 
**  forcible  entry  and  forcible  and  unlawful  detainer;'* 
yet  this  exactness  of  designation  has  not  been  observed 
in  the  legislation  of  the  country  nor  in  its  legal  par- 
lance.   We  speak  of  such  legislation  as  the  "  Forcible 

'  Entry  and  Detainer  Acts."  We  speak  in  general 
terms  of  this  or  that  action  as  being  brought  under  the 
**  Forcible  Entry  and  Detainer  Act,"  regardless  of  the 
minor  fact  whether  it  be  for  a  forcible  entry,  or  a  forcible 
detainer,  or  an  unlawful  detainer,  thus  using  the  words 
in  a  generic  sense  and  as  comprehending  all  three. 
The  Act  in  our  own  State  upon  this  subject  prior  to  the 
constitutional  amendments  of  1862,  is  entitled  **An  Act 
concerning  forcible  entries  and  unlawful  detainers.'' 
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ThU  title  is  quite  as  inexact  as  the  one  which  we  have 
been  considering;  yet  under  it  the  Legislature  pro- 
ceeded to  provide  for  a  forcible  detainer  as  well  as  a 
fi>Tcible  entry  and  unlawful  detainer.    The  title  used  in 
most  of  the  other  States  is  the  same  as  that  adopted  in 
the  amended  Constitution,  yet  they  proceed  under  that 
general  head  to  provide  for  unlawful  detainers.    Our 
construction  is  also  sustained  by  the  terms  of  the  Judi- 
ciaiy  Act  organizing  the  Courts  under  the  amended 
Constitution.— Stats.  1863,  p.  336.    Unlawful  detainer, 
as  a  subject  distinct  from  forcible  entry  and  detainer,  is 
not  mentioned  in  that  Act.    Jurisdiction  of  actions  of 
forcible  entry  and  detainer  is  given  to  County  Courts 
in  accordance  with  the  Constitution.    No  jurisdiction 
in  eases  of  unlawful   detainer  is  given  to  Justices' 
Courts;  hence,  so  Belt  as  that  Act  is  concerned,  no  pro- 
vision is  made  for  the  latter  cases  unless  they  are 
included  in  the  former.    Yet  it  is  generally  understood 
that  the  principal  author  of  the  constitutional  amend- 
ments, and  of  the  Judiciary  Act  of  1863,  was  the  same 
person.    Had  he  intended  to  separate  unlawful  from 
forcible  detainers  by  his  constitutional  amendments, 
giving  jurisdiction  over  the  latter  to  the  County  Courts, 
and  leaving  jurisdiction  over  the  former  to  be  conferred 
by  the  Legislature  upon  Justices'  Courts,  or  such  other 
inferior   Courts  as  they  might  create,  that  intention 
would  have  doubtless  been  carried  out  in  the  Judiciary 
Act,  but  such  is  not  the  case;  and  the  whole  subject  of 
forcible  entries  and  forcible  and  unlawful  detainers 
seems  to  have  been  considered  as  provided  for  under 
the  general  head  of  forcible  entries  and  detainers,  and 
jurisdiction  over  the  same  given  to  the  County.  Courts. 
Caullicld  vs.  Stevens,  28  Cal.,  p.  119;  see,  also,  Ken- 
nedy vs.  Hamer,  19  Cal.,  p.  374,    See  note  to  Subd.  5. 
4.  Forcible  Entry  and  Unlawful  Dktainkr. — 
In  an  action  of  forcible  entry  and  detainer,  A.  obtains 
judgment  in  Justice's  Court,  and  gets  possession  of  the 
premises  by  a  writ  of  restitution.     Subsequently  B. 
gives  bonds  and  appeals  to  County  Court,  where  he 
obtains  a  verdict  in  his  favor.    Held  :  the  County  Court 
had  power,  after  setting  aside  the  judgment  of  the 
Justice's  Court,  to  order  the  premises  to  be  restored  to 
B.    The  order  (writ  of  restitution)  was  necessary  to 
perfect  the  jurisdiction  of  the  County  Court  over  the 
subject.    When  a  Court  has  general  jurisdiction  of  a 
subject  it  has  power  to  make  a  full  disposition  of  the 
matter  and  conclude  the  litigation  respecting  it.    The 
power  to  pass  upon  the  question  involved  carries  along 
with  it,  as  a  general  rule,  the  power  to  make  the  decis- 
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ion  effectual  for  the  purposes  for  which  it  was  made.— 
Kennedy  vs.  Hamer,  19  Cal.,  p.  387. 

5.  Proceedings  in  Insolvency. — See  Sec.  1822, 
post,  and  note;  also,  Civil  Code,  Vol.  II,  pp.  454-474, 
and  notes, 

6.  Jurisdiction   of  County   Court  in   special 
casks,   whether   original   or   appellate. — the 
Constitution  provides  that  the  County  Courts  fthall  have 
euch  juri^diction,  in  cases  arising  in  Justices'  Courts, 
and  in  special  cases,  as  the  Legislature  may  prescribe; 
but  shall  have  no  original  jurisdiction,  except  in  such 
special  cases,  prior  to  amendments  of  1862. — Art.  VI, 
Sec.  9.    The  jurisdiction  thus  conferred  is  both  appel- 
late and  original.    It  is  appellate  as  to  cases  arising  in 
Justices'  Courts,  and  in  special  cases  arising  from  the 
action   of  Boards,    or   officers   exercising  judicial   or 
quasi -judicial   functions.     The  extent  of  such  juris- 
diction is  such  **  as  the  Legislature  may  prescribe," 
Bubject  only  to  the  qualification  that  it  does  not  trench 
upon  and  exclude  the  jurisdiction  of  the  superior  tribu- 
nals.   Under  the  clause  in  question  provision  has  been 
made  in    numerous    instances,   for  appeals  from  the 
action  of  Commissioners,  or  Boards  of  Supervisors,  m 
awarding  damages  where  private  property  is  taken  for 
public  uses. — See  Act  concerning  "Roads  and  High- 
ways "  in  the  Counties  of  Humboldt,  Napa,  and  Siski- 
you, of  February  22d,  18()0,  Sec.  6.    And  we  do  not 
perceive  any  inhibition  in  the  Constitution  to  vesting 
a    like   appellate  jurisdiction   in   the   County    Court, 
from  the  action  of  the  Board  of  Tnistees  of  the  Town 
oT  Eureka,  in  the  execution  of  the  trust  impo-=ed  by  the 
Acts  of  Congress  and  the  legislation  of  the  State  in 
the  disposition  of  the  land-;  entered  by  them.    But, 
in  fact,  the  jurisdiction  vested  by  the  Act  of  January 
24th,  1800,  is  not  appellate,  though  so  de-ignated.    It  is 
original  jurisdiction  which  is  conferred.    The  right  of 
the  parties  to  the  lots,  under  the  rules  and  regulations 
prescribed  by  the  legislative  authority  of  the  State,  is 
the  subject  of  consideration  and  determination,  without 
reference  to  the  evidence  presented  to  the  Board  of 
Trustees.    The  whole  matter  is  investigated  anew,  and 
the  action  of  the   Board  of  Trustees  only  becomes 
material  as  furnishing  authority  for  the   proceeding 
before  the  County  Court.    When,  therefore,  the  Act 
gays,  that  in  case  any  claimant  shall  feel  aggrieved  by 
the  decision  of  the  Board  of  Trustees  he  may  take  an 
appeal  to  the  County  Court,  and  requires  the  pixKieed- 
ings  there  to  be  by  complaint,  answer,  or  demurrer, 
and  in  conformity  with  the  rules  applicable  "to  actions  in 
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Coarts  of  record,  it  only  means  that  if  the  claimant  be 
dissatisfied  with  the  decision  of  the  Trustees,  he  may 
have  his  right  inve;itigated  and  determined  in  an  a'ction 
brought  against  the  Buccetrsful  claimant  in  the  County 
Court.    In  the  Act  of  Congress  o<'  March  3d,  1851,  for 
the  settlement  of  private  land  claims  in  California,  pro- 
vision is  made  for  the  investigation  of  claims  to  land 
held  under  granti  from  the  Spanish  or  Mexican  Gov- 
ernments by  a  Board  of  Commissioners.    By  a  subse- 
quent Act,  passed  the  thirty-first  of  August,  1852,  it  is 
declared,  that  the  filing  of  a  certified  transcript  of  the 
proceedings  and  decision  of  the  Commissioners  with 
the  Clerk  of  the  United  States  District  Court,  "shall,  ipso 
facto,  operate  as  an  appeal  for  the  party  against  whom 
decision  *'  is  rendered.    And  in  the  case  of  the  United 
States  vs.  Ritchie,  17  How.,  p.  533,  it  was  objected, 
that  the  law  in  thus  prescribing  an  appeal  was  uncon- 
stitutional, as  the  Board  of  Commissioners,  as  organ- 
ized, was  not  a  Court  under  the   Constitution,  and 
could  not,  therefore,  be  invested  with  any  of  the  judi- 
cial powers  conferred  upon  the  General  Government. 
But  the  Supreme  Court  said,  in  answer  to  the  objec- 
tion, "that  the  suit  in  the  District  Court  is  to  be 
regarded  as  an  original  proceeding;  the  removal  of  the 
transcript,  papei*s,  and  evidence  into  it,  from  the  Board 
of  Commissioners,  being  but  a  mode  of  providing  for 
the  institution  of  the  suit  in  that  Court.    The  transfer, 
it  is  true,  is  called  an  appeal;  we  must  not,  however,  be 
misled  by  a  name,  but  look  to  the  substance  and  intent 
of  the  proceeding.    The  District  Court  is  not  confined 
to  a  mere  reexamination  of  the  case,  as  heard  and 
decided  by  the  Board  of  Commissioners,  but  hears  the 
case  dc  novo,  upon  the  papers  and  testimony  which  had 
been  used  before  the  Board,  they  being  made  evidence 
in  the  District  Court;  and,  also,  upon  such  further  evi- 
dence as  either  party  may  see  fit  to  produce."    So,  in 
the  present  case,  we  must  not  be  misled  by  the  use  of 
the  word  appeal,  but  look  to  the  substance  and  intent 
of  the  proceeding.    Thus  looking,  we  must  see  that 
there  is  appellate  in  the  action  authorized  before  the 
County  Court,  but  only  a  mode  provided  for  testing, 
before  one  of  the  regularly  constituted  tribunals  of  the 
coy n try,  the  conflicting  rights  of  adverse  claimants  to 
the  town  lots,  under  the  Acts  of  Congress  and  the  legis- 
lation of  the  State.    The  inquiry  then  arises,  whether 
the  action  authorized  in  the  County  Court  is  a  **  special 
case,"  for  of  such  cases  only  can  that  Court  take  orig- 
inal civil  jurisdiction.     The   proceeding   before   the 
Board  of  Trustees  is  clearly  a  special  case;   it  is  a 
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proceeding  purely  statutory,  commenced  and   prope- 
cutodfor  the  ascei-tainmentof  a  particular  fact  to  f^ide 
the  Board  in  the  execution  of  the  trust  devolved  upon 
them.    It  is  not  an  ordinary  action  at  law,  or  equity, 
or-  conducted  according  to  the  forms  of  such    action. 
But  the  proceeding  in  the  County  Court  is  quite  differ- 
ent from  that  hefore  the  Board  of  Trustees.     It  there 
takes  the  form  of  a  regular  action ;  a  complaint  is  to  be 
filed,  and  the  contestant  must  answer  or  demur  within 
the  time  provided  in  ordinary  civil  actions,   and  the 
pleadings  and  proceedings  are  to  be  governed  by  the 
same  rules    applicable  to  action  in  other  Courts  ot 
record.    But,  still,  we  are  clear  that  the  action  is  a 
**  special  case."    It  is  a  proceeding  marked  by  one  pecu- 
liarity, which  distinguishes  it  from  the  class  of  ordinary 
actions  at  law,  or  equity.    The  parties  who  are  to  be 
governed  by  its  judgment — the  Board  of  Trustees — 
are  not  litigants  before  the  Court,  or  parties  to  the 
record.    They  do  not  appear  in  j)erson  or  by  attorney 
in  the  action,  and  yet  are  required  to  yield  obedience 
to,  and  carry  into  effect  the  determination  of,  the  Court. 
The  proceeding  is,  in  effect,  only  an  inquisition,  though 
the  form  of  a  regular  action,  like  the  proceeding  before 
the  Board  for  the  ascertainment  ot  a  particular  fact, 
upon  which,  when    once  judicially   ascertained,  the 
Board  must  act  independent  of  any  violation  on  it* 
part.    It  is,  therefore,  a  special  case,  within  the  most 
narrow  constniction  ever  given  to  those  words  by  this 
Court. — Parsons  vs.  Tuolumne   Co.,  5  Cal.,    p.    43; 
Jacks  vs.  Day,  15  id.,  p.  91;  Arnold  vs.  Rces,  18  N.  Y., 
p.  57;  Doubleday  vs.  Heath,  16  id.,  p.  80;  Kundolf  vf. 
Thalheimer,  2  Kern.,  p.   593.      It  follows   that   the 
County  Court  had  jurisdiction  of  the  action,  and  there 
was  no  error  in  the  ruling  of  the  Court  to  that  effect. — 
Ricks  vs.  Keed,  19  Cal.,  p.  572. 

7.  Condemnation  of  Land,  etc.,  fob  public 
USE. — As  to  power  of  County  Court  in  matters  of  con- 
demnation of  land  and  water  for  use  of  certain  corpo- 
rations, see  S.  F.  &  A.  W.  Co.  vs.  A.  W.  Co.,  36  Cal., 
p.  639.  Jurisdiction  of  proceedings  for  condemnation 
of  private  property  for  public  use  is  now  conferred  on 
the  District  Court. — See  Sec.  1243,  post. 

8.  Contesting  Elections.— See,  also,  Saunders  vs. 
Haynes,  13  Cal.,  p.  145,  where  an  action  to  contest  an 
election  held  for  District  Judge  is  held  a  special  case 
within  jurisdiction  of  County  Court.  See  note  to  Sec. 
84,  ante;  noticing  decision  of  Ricks  vs.  Reed,  19  Cal., 
p.  572;  and  see,  also.  Jacks  vs.  Day,  15  Cal.,  p.  91. 

9.  Special  Cases— Action  to  Abate  Nuisance.— 
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The  term  ''  special  cases  *'  in  the  Constitution  does  not 
include  any  class  of  cases  for  which  the  Courts  of  gen- 
eral ju^i^diction  have  always  supplied  a  remedy.  The 
"  special  cases  "  must  be  confined  to  such  new  cases  as 
are  the  creation  of  statutes,  and  the  proceedings  under 
which  are  unknown  to  the  general  framework  of  Courts  \ 

o(  common  law  and  equity.  The  action  to  prevent  or 
abate  nuisances  is  not  one  of  this  class,  and  County 
Courts  can  have  no  jurisdiction  in  such  actions. — Par- 
sons vs.  Tuolumne  Water  Works  Co.,  5  Cal.,  p.  43. 

10.  Special  Cases  Defined— Action  upon  a  Me- 
chanics' Lien  a  Special  Case.— The  provision  of 
our  State  Constitution,  that  County  Courts  shall  have 
jurisdiction  in  special  caSes  as  the  Legislature  may  pre- 
scribe, was  copied  from  the  Constitution  of  the  State 
of  New  York.  The  Judges  of  the  Court  of  Appeals 
of  that  State  are  about  equally  divided  as  to  the  proper 
meaning  of  the  provision.  One  portion  consider  that 
it  is  the  purpose  of  the  Constitution  to  confer  upon  the 
Supreme  Court,  which  corresponds  to  our  District 
Court,  general  jurisdiction  in  all  cases  properly  cog- 
nizable in  Courts  of  law  and  equity,  without  specially 
designating  them;  and  also  to  authorize  the  Legisla- 
ture to  confer  upon  County  Courts  jurisdiction  in  such 
cases  as  the  Legislature  might  think  appropriate  to 
that  tribunal,  and  should  specially  designate.  Another 
portion  consider  that  the  Constitution  intends  only  to 
authorize  the  Legislature  to  confer  jurisdiction  upon 
County  Courts  in  cases  which  are  in  their  character 
special,  by  differing  from  those  cases  of  which  the 
Supreme  Court  would  take  cognizance  by  virtue  of  its 
powers  as  a  Court  of  general  jurisdiction. — Arnold  vs. 
Roes,  18  N.  Y.,  p.  57.  The'  latter  is  the  view  taken  by 
the  Supreme  Court  of  this  State. — Parsons  vs.  The  Tuol- 
umne County  Water  Co.,  5  Cal.,  p.  48;  Brock  vs.  Bruce 
etal.,  5  id.,  p.  279.  In  these  cases  our  Supreme  Court 
say:  "The  *  special  cases,'  therefore,  must  bo  confined 
to  such  new  cases  as  arc  the  creation  of  statute,  and  the 
proceedings  under  which  are  unknown  to  the  general 
framework  of  Courts  of  common  law  and  equity.*' 
There  remains  difilculty,  however,  in  determining  what 
are  such  special  cases.  It  is  a  maxim  that  there  can 
be  no  right  without  a  remedy;  and  it  is  not  easy  to 
imagine  any  new  case  in  which  a  right  should  be 
conferred  by  statute  for  which  a  mode  of  enforcing  it 
would  not  be  found  in  the  general  framework  of  the 
Courts  of  common  law  and  equity.  In  New  York, 
some  of  the  Judges  who  held  that  these  special  cases 
most  be  in  th«ir  character  different  fh>m  those  falling 
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within  the  cognizanco  of  Courts  of  general  jurisdiction, 
have  nevertheless  concurred  in  holding  that  a  proceed- 
ing for  the  partition  of  land,  and  an  action   to  fore- 
close a  mortgage,  were  special  cases. — Arnold  vg.  Rees, 
cited  above;  Doubleday  vs.  Heath,  16  N.  Y.,  p.  80. 
And  in  our  State  the  same  has  been  decided  in  regard 
to  proceedings  in  insolvency. — Harper  vs.  Freelon,  6 
Cal.,  p.  76.    The  lien  of  a  mechanic  upon  a  house  and 
the  ground  on  which  it  stands,  as  security   for   the 
amount  due  to  him  for  work  done  and  materials  fur- 
nished in  building  the  house,  irrespective  of  any  con- 
tract for  such  a  lien,  is  the  "creation  of  statute,*'  and 
the  proceedings  to  enforce  it,  as  provided  by  the  law 
of  this  State,  as  amended  in  1861,  "are  unknown  to 
the  general  framework  of  Courts  of  common  law  and 
equity,''  if  any  proceedings  can  be.    They  'are  com- 
menced by  petition,  and  not  by  complaint  and  sum- 
mons.   Ko  summons  or  other  process  is  issued,  but  in 
their  place  a  notice  is  published  for  all  persons  inter- 
ested to  come  in  and  participate;  and  all  the  other 
steps  are  calculated  to  dispose  of  the  matter  in  a  sum- 
mary way,  and  with  the  least  delay  and  expense.    In 
these  respects  they  are  substantially  identical  with  the 
proceedings  in  insolvency.    The  right  and  the  remedy 
are  peculiar,  and  we  can  conceive  of  no  case  that  could 
be  considered  **  special "  if  this  is  not.    It  is  said,  how- 
ever, that  the  point  has  been  decided  the  other  way,  in 
the  case  of  Brock  vs.  Bruce,  cited  above.    We  think 
there  is  a  radical  diffei'ence  between  that  case  and  this. 
By  the  law  as  it  stood  when  that  case  was  decided,  the 
mechanics'  lien  could  only  be  enforced  by  an  action; 
and  the   Court  put  the  decision  expressly  upon  the 
ground  that  the  mechanic  could  enforce  his  right  to 
compensation  for  his  work  and  materials  by  suit  in 
Courts  of  general  jurisdiction,  and  that  the  lien  v^&s  a 
species  of  mortgage  added  by  statute,  which  followed 
the  debt,  and  might  be  enforced  in  the  same  action. 
In  the  law  as  it  now  stands,  the  debt  and  the  lien  are 
expressly  separated — the  former  to  be  enforced  by  an 
action,  of  course,  either  in  the  District  Court  or  before 
a  Justice  of  the  Peace;  the  latter  by  a  special  proceed- 
ing in  the  County  Court  only.    The  debt,  which  would 
exist  if  there  were  no  Mechanics'  Lien  Law,  may  be 
enforced  like  any  other  debt,  by  action  in  a  proper 
Court.    The  lien  is  a  peculiar  right,  existing  only  by 
statute,  and  which  the  same  statute  provides  must  be 
enforced  by  a  special  proceeding  wholly  separate  from 
the  debt.    This  case  falls  within  the  definition  of  "spe- 
cial cases,''  as  given  in  the  case  of  Brock  vs.  Bruce 
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et  a].,  5  Oal.,  p.  279,  but  Is  not  within  tho  effect  of  that 
deci::ion.  If  the  terra  ** special  cases"  in  the  Consti- 
tution means  such  cases  as  tho  Legislature  may  see 
fit  to  assi/^  to  the  jurisdiction  of  County  Courts  by 
special  designation,  without  regard  to  their  peculiar 
character,  tjien,  of  course,  the  County  Court  had  juris- 
diction of  the  case  under  consideration,  as  such  juris- 
diction is  directly  given  by  the  seventh  section  of  the 
Mechanics'  Lien  Law,  as  amended  in  1861.  Our  con- 
clusion ii«,  that  under  either  view  of  the  proper  mean- 
ing of  the  term  "  special  cases,"  in  the  Constitution, 
the  provision  to  enforce  a  mechanic's  lien,  under  the 
law  as  amended  in  1861,  is  a  special  case  of  which 
t]ie  Legislature  might  properly  give  jurisdiction  to  the 
County  Courts  under  the  Constitution. — McNiel  vs. 
Borland,  23  Cal.,  p.  147. 

11.  Writ  of  Mandate. — County  Courts,  under  the 
Act  of  the  Legislature,  can  exercise  jurisdiction  in  pro- 
ceedings by  mandamus. — Jacks  vs.  Day,  15  Cal.,  p. 
91;  see  also,  however.  Parsons  vs.  Tuolumne  Water 
Co.,  5  Cal.,  p.  43;  Zander  vs.  Coc,  5  Cal.,  p.  231; 
Brock  vs.  Herrick,  5  Cal.,  p.  279.  When  County 
Court  cannot  exercise  jurisdiction  by  writ  of  mandate. 
See  People  vs.  Hallo  way,  26  Cal.,  p.  651. 

12.  JUKISDICTION    OVER    TERRITORY    WHEN    NeW 

Counties  are  Formed. — Where  a  new  county  is 
created  out  of  parts  of  old  counties  already  existing, 
but  iU  organization  is  provided  to  take  effect  at  a  future 
day,  the  County  Court  of  the  old  county  continues  to 
have  jurisdiction  to  find  indictments  for  crimes  com- 
mitted in  the  territory  of  the  proposed  new  county* 
until  the  organization  of  the  new  county  is  perfected. — 
People  vs.  McGuirc,  32  Cal.,  p.  140.  See,  also,  this 
case  for  similar  question  concerning  jurisdiction  of 
District  Court,  where  the  new  county  created  out  of 
an  old  one  is  transferred  to  a  different  judicial  dis- 
trict.— Id. 

88-   Its  appellate  jurisdiction  extends  to  all  cases  AppeUato 
arising  in  Justices'  or  Police  Courts.  tion. 

Note.— 1.  County  Courts  have  sole  Appellate 

JuRISDIGTIOltr    OVER    CASES     ARISING     IN    JUSTICBS' 

AND  Police  Courts.— See  People  vs.  Fowler,  9  Cal., 
p.  85. 

2.  Order  of  Justice  for  Delivery  of  Stolen  • 

Property  to  its  Owner  not  Appealable.— An 
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appeal  cannot  be  taken  to  the^  County  Court  from  an 
order  of  a  Justice  of  the  Peace  directing  property 
alleged  to  bave  been  stolen  and  discovered,  and 
brought  before  the  Justice  by  a  peace  officer,  by  virtue 
of  a  search  warrant  issued  by  the  Justice,  to  be 
delivered  to  the  owner. — People  vs.  Halloway,  26  Cal., 
p.  651. 

3.  Erborb  to  Prejudice  op  People  in  Criminal 
Cases  bepore  Justices  not  Appealable. — The 
County  Court  has  no  jurisdiction  in  a  criminal  case 
where  the  defendant  appeals  to  inquire  into  errors 
committed  pr^udicial  to  the  people  who  have  not 
appealed.  If  it  does  so,  the  District  Court  can  correct 
the  judgment  on  certiorari. — ^Morley  vs.  Elkius,  37 
Cal.,  p.  454. 

4.  No  Jurisdiction  on  Appeal  where  amount 
IN  controversy  exceeds  Three  Hundred  Dol- 
lars.— A  judgment  rendered  by  a  County  Court  upon 
appeal  for  a  sum  exceeding  three  hundred  dollars  is 
void.— Will  vs.  Sinkwitz,  39  Cal.,  p.  570. 

6.  Testimony  outside  Justice's  record  as  to 
Jurisdiction  of  County  Court,  may  be  taken  by 
County  Court. — When,  on  an  appeal  from  a  Justice's 
to  a  County  Court,  a  question  arises  as  to  jurisdiction  of 
the  latter,  it  may  take  testimony  outside  the  record 
transmitted  by  the  Justice  as  to  what  occurred  after  fil- 
ing the  undertaking  and  notice  of  appeal,  and  also  as  to 
what  happened  before  that  time,  if  the  Justice  has  not 
made  the  requisite  entries  in  his  docket. — Blair  vs. 
Hamilton,  32  Cal.,  p.  50. 

6.  Where  County  Court  has  Pinal  Jurisdiction 
THERE  IS  no  further  REMEDY.— If  the  case  is  one  in 
which  the  County  Court  had  final  jurisdiction  there  is 
no  further  remedy.  Its  decision  cannot  be  reviewed  by 
mandamus  nor  by  any  other  means. — Lewis  vs.  Bar- 
clay, 35  Cal.,  p.  213;  People  vs.  Sexton,  24  Cal.,  p.  78; 
People  vs.  Pratt,  28  Cal.,  p.  136;  People  vs.  Weston, 
28  Cal.,  p.  669;  Cariaga  vs.  Dryden,  29  Cal.,  p.  307. 

PrMump-  87.  The  proceedings  of  this  Court  are  construed 
favor  0°  in  the  same  manner,  and  with  like  intendments,  as  the 
©to.  '  proceedings  of  Courts  of  general  jurisdiction,  and  to 
its  records,  orders,  judgments,  and  decrees  there  is 
accorded  like  force,  effect,  and  legal  presumptions  as 
to  the  records,  orders,  judgments,  and  decrees  of  Dis- 
trict Courts. 
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88.    The  terms  of  the  County  Courts  in  the  respec-  Terms  of 

^  the  County 

tive  coanties  mu-^t  be  held  as  follows:  the^"^*^**' 

Li  the  County  of  Alameda,  on  the  first  Monday  of  ^^^^^ 
January,  April,  and  July,  and  third  Monday  of  Sep- 
tember; • 

In  the  County  of  Alpine,  on  the  first  Monday  of 
February,  June,  and  October; 

In  the  County  of  Amador,  on  the  first  Monday  of 
February,  May,  August,  and  Ifovemher; 

In  the  County  of  Butte,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November; 

In  the  County  of  Calaveras,  on  the  first  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Colusa,  on  the  third  Monday  of  Jan- 
uary, April,  July,  and  October; 

In  the  County  of  Contra  Costa,  on  the  first  Monday 
of  March,  August,  and  November; 

In  the  County  of  Del  Norte,  on  the  first  Monday  of 
April,  July,  and  October; 

In  the  County  of  El  Dorado,  on  the  second  Monday 
of  March,  June,  September,  and  Decemberj 

In  the  County  of  Fresno,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Humboldt,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Inyo,  on  the  first  Monday  of  Janu- 
ary, March,  May,  July,  September,  and  November; 

In  the  County  of  Keni,  on  the  firet  Monday  of  Jan- 
nary,  March,  May,  July,  September,  and  November; 

In  the  County  of  Klamath,  on  the  first  Monday  of 
April,  July,  and  October; 

In  the  County  of  Lake,  on  the  first  Monday  of  Jan- 
nary,  April,  July,  and  October; 

In  the  County  of  Lassen,  on  tlie  first  Monday  of 
February,  May,  August,  and  November; 
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Samo.  In  the  County  of  Los  Angeles,  on  the  first  Monday 

of  January,  March,  May,  July,  September,  and  No- 
vember; 

In  the  County  of  Marin,  on  the  third  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Mariposa,  on  the  fii'st  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Mendocino,  on  the  first  Monday  of 
March,  June,  September,  and  December; 

111  the  County  of  Merced,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  JJfovem- 
ber; 

In  the  County  of  Mono,  on  the  first  Monday  of  Jan- 
uary, May,  and  September; 

In  the  County  of  Monterey,  on  the  second  Monday 
of  January  and  July,  and  third  Monday  of  March  and 
September; 

In  the  County  of  Napa,  on  the  first  Monday  of 
March,  September,  and  December,  and  third  Monday 
of  June; 

In  the  County  of  Nevada,  on  the  first  Monday  of 
February,  May,  August,  and  November; 

In  the  County  of  Placer,  on  the  first  Monday  of 
January,  March,  May,  July,  Sej^tember,  and  Novem- 
ber; 

In  the  County  of  Plumas,  on  the  fii'st  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Sacramento,  on  the  first  Monday 
of  January,  April,  July,  and  October; 

In  the  County  of  San  Bernardino,  on  the  first  Mon- 
day of  January,  March,  May,  July,  September,  and 
November; 

In  the  County  of  San  Diego,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  San  Francisco,  on  the  first  Monday 
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of  Jannarj'^,  March,  May,  July,  September,  and  No-  Same. 
veinber; 

In  the  County  of  San  Joaquin,  on  the  first  Monday 
of  January,  March,  May,  July,  September,  and  No- 
vember; 

In  the  County  of  San  Luis  Obispo,  on  the  first  Mon- 
day of  March,  Jnne,  September,  and  December; 

In  tlie  County  of  San  Mateo,  on  the  first  Monday  of 
February  and  June,  and  last  Monday  of  September; 

In  the  County  of  Santa  Barbara,  on  the  first  Monday 
of  March,  June,  September,  and  December; 

In  tlie  County  of  Santa  Clara,  on  the  third  Monday 
of  February,  May,  Aui^ust,  and  November; 

Li  the  County  of  Santa  Cruz,  on  the  first  Monday  of 
January,  iVIarch,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Shasta,  on  the  first  Monday  of 
January-,  Mavj  and  September; 

In  the  Comity  of  Sierra,  on  the  third  Monday  of 
Aj>ril,  June,  and  September,  and  second  Monday  of 
December; 

In  the  County  of  Siskiyou,  on  the  first  Monday  of 
January,  March,  May,  Julj^,  September,  and  Novem- 
ber; 

In  the  County  of  Solano,  on  the  third  Monday  of 
April,  August,  and  December; 

In  the  County  of  Sonoma,  on  the  first  Monday  of 
January,  April,  July,  and  October; 

Li  the  County  of  Stanislaus,  on  the  first  MoAday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Sutter,  on  the  first  Monday  of 
January,  April,  July,  and  October; 

In  the  County  of  Tehama,  on  the  first  Monday  of  • 

January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Trinity,  on  the  first  Monday  of 
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Same.  January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Tulare,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Tuolumne,  on  the  fii-st  Monday  of 
January,  May,  and  September; 

In  the  County  of  Yolo,  on  the  first  Monday  of  Janu- 
ary, April,  July,  and  October; 

In  the  County  of  Yuba,  on  the  fii-st  Monday  of  Janu- 
aiy,  April,  and  July,  and  second  Monday  of  October. 

Note.— Stats.  1871-2,  p.  182. 

An  Act  to  regulate  the  tervis  of  the  CkAinty  Court  and 
I^ohate  CouH  of  the  scleral  counties  of  this  State, 

[Approved  March  1,  1672.] 

[Enacting  clause.] 

Section  1.  Each  of  the  reguhxr  terms  of  each 
County  Court  shall  continue  until  the  next  regular 
term,  unless  tho  business  of  the  Court  is  sooner  dis- 
posed of. 

Skc.  2.  Each  of  its  regular  terms  of  each  Probate 
Court  shall,  either  with  or  without  intei  mediate  ad- 
journment, continue  to  the  commencement  of  the  next 
term. 

Idem,  p.  95. 

Sec.  2.  Terms  of  the  County  Court  and  of  the  Pro- 
bate Court,  in  the  County  of  San  Mateo,  shall  com- 
mence and  be  holden  on  the  second  Mondays  in  March, 
June,  September,  and  December  in  each  3'ear,  and  the 
terms  of  each  or  either  of  said  Courts  may  be  con- 
tinued from  day  to  day,  or  adjourned  from  time  to 
•  time,  -as  the  business  of  the  Court  may  require. 

Sec.  3.  This  Act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Idem,  p.  35. 

An  Act  to  fix  the  terms  of  the  Cminty  and  Probate 
Courts  in  and  for  the  County  of  San  Luis  Olrispo, 

•  [Approved  January  25, 1872.] 

[Enacting  clause.] 

Section  1.  The  regular  terms  of  the  County  and 
Probate  Courts  in  and  for  the  County  of  San  Luis 
Obispo  shall  be  held  at  the  county  seat  of  said  county 
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on  the  first  Monday  in  March,  the  first  Monday  in  June, 
the  third  Monday  in  August,  and  the  first  Monday  in 
December  in  each  year. 

Idem,  p.  760. 

An  Act  to  fix  the  terms  of  the  County  Court  of  the 

County  of  Monterey, 

[Approved  March  80, 1872.] 

[Enacting  clause.] 

Section  1.  The  terms  of  the  County  Court  of  Mon- 
terey County  shall  be  held  on  the  first  Monday  of 
March,  May,  July,  September,  and  November  of  each 
year. 

See  Siskiyou  County  and  Probate  Courts  Act  of  1872, 
p.  561,  Sec.  2,  cited  in  note  to  Sec.  66,  ante.  The  Act 
of  1872,  p.  844,  amending  Act  of  1868,  March  30th,  is 
on  the  1st  of  January,  1873,  superseded. — See  Sec.  330, 
Political  Code  Cal.,  Vol.  I.  Terms  of  Courts  in  Ven- 
tura County,  see  Act  of  1872,  p.  484,  cited  in  Political 
Code  Cal.,  in  note  following  Sec.  3958,  Vol.  II;  see, 
also,  County  Court  of  Nevada  County,  to  be  held  at 
Tnickee,  Stats.  1871-2,  p.  700,  cited  in  note  to  Sec.  71, 
ante. 

89.    For  the  piypose  of  hearing  and  determining  Court 
actions  arising  under  the  forcible  entry  and  detainer  ©pen  for 

^  **  certain 

Act  of  this  State,  motions  for  new  trials,  and  the  entry  purposes, 
of  orders  and  judgments,  this  Court  is  always  open 
and  in  session. 


00.     The  terms  of  the  County  Courts  must  be  held  Terms  of 

the  County 

at  the  county  seats. 


Court, 
whore  held 


NoTE.--Stat8.  1871-2,  p.  182;  id.,  p.  95;  id.  p.  35; 
id.,  p.  561;  id.,  p.  484.  Cited  in  note  to  Sec.  88,  ante, 
for  changes  to  this  section,  fixing  terms  of  Probate 
CJourt.  The  Act  of  1871-2,  p.  21,  being  amendatory  of 
an  Act,  is  on  the  Ist  of  January,  1873,  superseded  by 
this  Code.— See  Sec.330,  Political  Code  Cal.,  Vol.  I. 


y 


88 


Code  of  Civil  Proceourb. 


CHAPTER  VI. 


Oourt  in 

each 

eoanty. 


OF   THE   PROBATE   COURT. 

Section  94.  Court  in  each  county. 

95.  Judges  of. 

96.  Judge  of,  in  San  Francisco. 

97.  Jurisdiction  of. 

98.  Presumptions  in  favor  of  its  judgments. 

99.  Terms  of  the  Court  in  the  respective  counties. 
100.  Terms,  where  held. 

94.    There  must  be  a  Probate  Court  held  in  each 
of  the  counties. 


Judges  of.  96.  The  County  Judge  of  each  county,  except  in 
the  City  and  County  of  San  Francisco,  is  the  Judge 
of  the  Probate  Court. 


Judge  of, 
in  San 
franeisoo. 


Jurisdic- 
tion of. 


96.  In  the  City  and  County  of  San  Francisco  the 
Probate  Court  is  held  by  a  Probate  Judge  elected  by 
the  electors  thereof,  at  the  judicial  elections,  and  who 
holds  his  office  for  the  term  of  four  years  from  the 
first  day  of  January  next  succeeding  his  election. 

97.  The  Probate  Court  has  jurisdiction: 

1.  To  open  and  receive  proof  of  last  wills  and  testa- 
ments, and  to  admit  them  to  proof; 

2.  To  grant  lettei's  testamentaiy,  of  administration 
and  of  guardianship,  and  to  revoke  the  same; 

3.  To  appoint  appraisers  of  estates  of  deceased 
persons; 

4.  To  compel  executors,  administrators,  and  guard- 
ians to  render  accounts; 

6.  To  order  the  sale  of  property  of  estates,  or  be- 
longing to  minors; 

6.  To  order  the  payment  of  debts  due  from  estates; 

7.  To  order  and  regulate  all  distributions  of  prop- 
erty or  estates  of  deceased  persons; 

8.  To  compel  the  attendance  of  witnesses,  and  the 
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production  of  title  deeds,  papers,  and  other  propeiliy  Samo. 
of  an  estate^  or  of  a  minor;  • 

9.  To  exercise  the  powew  conferred  by  Title  XI, 
Part  III  of  this  Code; 

10.  To   make  such  orders  as  may  be  necessary  to 
the  exercise  of  the  powers  conferred  upon  it. 

Note.— Stats.  1863,  p.  339. 

1.  Concurrent  Jurisdiction  of  District  Court 
WITH  THE  Probate  Court  over  persons  and 
estates  op  Minors.— Prior  to  the  amendments  to  the 
Constitution  it  was  held  that  District  Courts  have  the 
samo  control  over  the  persons  of  minors,  as  well  as 
their  estates,  that  the  Courts  of  Chancery  in  England 
possess.  This  jurisdiction  was  conferred  by  the  Con- 
stitution of  this  State,  and  could  not  be  divested  by 
legislative  enactment;  and  it  was  held  that  the  claim 
of  exclusive  original  jurisdiction  in  the  Courts  of  Pro- 
bate over  this  subject  was  unfounded — that  Chancery 
could  at  any  time  interfere  and  remove  the  proceedings 
before  it.— See  Wilson  vs.  Roach,  4  Cal.,  p.  366. 

2.  When  proceedings  in  Probate  Court  may 
be  disregarded,  and  an  action  maintained 
against  Administrator  in  District  Court. — It 
has  been  held  that  the  Probate  Court  is  a  Court  of 
special  and  limited  jurisdictions.  Most  of  its  general 
powers  belong  jKiculiarly  and  originally  to  the  Court 
of  Chancery,  which  still  retains  all  of  its  jurisdiction. 
"Where,  therefore,  a  bill  is  filed  in  chancery  against  an 
administrator  to  compel  him  to  account,  by  one  who 
has  not  been  an  actual  party  to  a  proceeding  or  settle- 
ment, in  the  Probate  Court,  he  may  totally  disregard 
such  proceeding  or  settlement,  and,  although  the  settle- 
ment in  the  Probate  Court  is  a  final  settlement,  the 
complainant,  who  was  no  party  to  it,  may  treat  it  as  a 
nullity,  and  proceed  to  invoke  the  equitable  powers  of 
the  District  Court  and  compel  the  administrator  to  a 
full  account. — Clarke  vs.  Perry,  5  Cal.,  p.  60. 

3.  Prior  to  amendments  to  Constitution,  Dis- 
trict Court  authorized  to  try  issues  of  fact. 
An  administrator,  having  filed  in  the  Probate  Court  his 
account  of  final  settlement,  and  an  issue  of  fact  being 
made  thereon,  it  was  sent  to  the  District  Court  for  trial. 
In  that  Court  the  jury  made  findings  on  each  issue,  and 
the  District  Judge  rendered  his  decision  on  such  finding 
and  certified  the  same  back  to  the  Probate  Court.    It 

12 — ^Voi..  I. 
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was  held  that  the  Probate  Court  might  properly  re- 
fuse to  give  effect  to  the  judgment  and  decision  of  the 
District  Court,  and  might,  without  committing  error, 
give  judgment  on  such  findings  as  it  (the  Probate 
Court)  construed  them. — Pond  vs.  Pond,  10  Cal.,  p. 
495.  But  since  the  amendments  of  1862  lo  the  Consti- 
tution, District  Courts  are  no  longer  authorized  to  try 
issues  framed  by  Probate  Courts.  See  case  below 
cited. 

4.  Probate  Court  now  Tries  all  issues  of 
fact,  etc.;  cannot  frame  issues  for  district 
Court. — Tlie  Probate  Court  has  jurisdiction  to  tiy 
and  determine  issues  of  fact  arising  before  it.  When 
issues  of  fact  were  formerly  sent  to  District  Court  for 
trial  (see  Keller  vs.  De  Fianklin,  5  Cal.,  p.  432;  Heed 
vs.  McCormick,  4  Cal.,  p.  342);  but  since  the  amend- 
ments of  1862  to  the  Constitution,  District  Courts  have 
no  longer  jurisdiction  to  try  issues  framed  in  Probate 
Courts.  The  Probate  Court  has  now  jurisdiction  to  try 
these  issues.— Matter  of  Will  of  Bowen,  34  Cal.,  p. 
682.    See,  also,  Estate  of  Tomlinson,  35  Cal.,  p.  509. 

5.  Probate  Court   of   limited   and    infkriob 
Jurisdiction. — The   Probate    Court   is   an    inferior 
Court,   and,   therefore,    cannot   take  jurisdiction,    or 
administer  remedies  other  than  those  given,  and  in 
the  manner  provided  by  the  statute. — Grimes'  Estate 
vs.  Norris,  6  Cal.,  p.  625.    Effect  of  will  made  before 
passage  of  the  Probate  Act,  when  testator  died  since 
that  time. — Id.     Probate  Courts  are  of  inferior  and 
limited  jurisdiction;  and  in  pleading  their  judgments 
it  is  necessary  to  set  out  the  facts  which  give  jurisdic- 
tion.-—Smith  vs.  Andrews,  6  Cal.,  p.  652,  commenting 
on  Wilson  vs.  Dunbar,  4  Cal.,  p.  313.    The  Probate 
Court  is  a  Court  of  special  and  limited  jurisdiction. 
Most  of  its    general  powers  belong,  peculiarly  and 
originally,  to  the  Court  of  Chancery,  which  still  re- 
tains all  its  jurisdiction.    "Where,  therefore,  a  bill  is 
fled  in  Chancery  against  an  administrator,  to  compel 
him  to  account,  by  one  who  has  not  been  an  actual 
party  to  a  proceeding  or  settlement  in  the  Probate 
Court,  he  may  totally  disregard  such  proceeding  or 
settlement;  and,  although  the  settlement  in  the  Pro- 
bate Court  is  a  final  settlement,  the  complainant,  who-- 
was  no  party  to  it,  may  treat  it  as  a  nullity,  and  pro- 
ceed to  invoke  the  equitable  powers  of  the  District 
Court,  and  compel  the  administrator  to  a  full  account. 
The  power  of  the  Chancery  Court  to  interpose  for  the 
settlement  of  accounts,  and  the  enforcement  of  trusts 
of  this  sort,  is  maintained  where  the  estate  seems  to  be 
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in  confusion,  and  the  matters  connected  with  its  settle- 
ment complicatedi  requiring  from  the  Probate  Court, 
and  probably  afterward.-)  from  other  Courts,  various, 
expensive,  and  tedious  proceedings.  The  District 
Court  can  direct  or  decide  the  appropriate  issues,  refer 
the  various  accounts,  and  make  the  proper  decree  of 
settlement  or  distribution.  But  the  Court,  in  this 
deci>ion,  must  be  considered  as  holding  that  Chanceiy 
has  no  jurisdiction  to  open  an  account  or  other  matter 
s<?ttled  by  the  Probate  Court,  except  under  peculiar 
equitable  circum.^tances. — Deck  vs.  Gerke,  12  Cal.,  p. 
433;  fee,  aUo,  Clark  vs.  Perry,  5  Cal.,  p.  60;  .Sanfoid 
vs.  Head,  5  Cal.,  p.  298.  Probate  Courts,  in  the  con- 
struction of  their  proceedings  had  before  the  passage 
of  the  Act  of  1858,  are  to  be  regarded  as  Courts  of 
limiU*d  and  inferior  jurisdiction. — Townsend  vs.  Gor- 
don, 19  Cal.,  p.  205;  Smith  vs.  Andrews,  6  Cal.,  p. 
652;  Beckett  vs.  Selover,  7  Cal.,  p.  215;  llaynes  vs. 
Meek',  10  Cal.,  p.  110;  Clarke  v?.  Perry,  5  Cal.,  p.  58. 

6.  What  are  Jurisdictional  Facts  in  Probate 
PROCKEDIXGS. — See  Townsend  vs.  Gordon,  19  Cal.,  p. 
205;  Grogoiy  vs.  Taber,  19  Cal,,  p.  397;  Haynes  vs. 
Meeks,  20  Cal.,  p.  £88;  Mccks  vs.  Ilahn,  20  Cal.,  p. 
620;  Halleek  vs.  Moss,  22  Cal.,  p.  266;  Estate  of  Har- 
lan, 24  Cal.,  p.  187;  Lucas  vs.  Todd,  28  Cal.,  p.  182; 
Boyd  vs.  Blankman,  29  Cal.,  p.  20;  see,  particularly, 
Townsend  vs.  Tallant,  33  Cal.,  p.  45. 

7.  Petition  for  Sale  of  Heal  Estate  a  Juris- 
diction Fact. — A  statement  of  the  amount  of  per- 
sonal estate  that  came  to  their  hands  must  be  included 
in  tlie  petition  for  the  sale  of  real  estate  by  the  execu- 
tors. This  petition,  with  these  required  statutory  aver- 
ments, are  jurisdictional  facts  upon  which  and  upon  no 
other  has  the  Court  power  to  act. — Gregory  vs.  Mc- 
Pher^on,  13  Cal.,  p.  562.  See  this  case  questioned  in 
Stuart  vs.  Allen,  16  Cal.,  p.  473;  and  as  to  jurisdiction 
of  Probate  Court  generally,  see  last  cited  case. 

8.  Removal  or  Suspension  of  Administrator. — 
Tlie  Probate  Judge  has  power,  hy  law,  to  remove  or 
suspend  an  administrator,  and  an  appellate  Court  can- 
not interfere  with  this  power,  unless  it  be  clearly  shown 
that  there  lias  been  a  gross  abuse  of  discretion  by  the 
Probate  Court. — Deck*s  Estate  vs.  Gherke,  6  Cal.,  p. 
669. 

9.  Resignation  of  Administrator  cannot  be 
accepted  until  after  settlement  of  his  ac- 
COUNTS.— The  Probate  Judge  is  charged  bylaw  with 
the  execution  of  special  duties.  He  is  not  vested  with 
plenary-  powers,  but  acts  within  an  inferior  and  limited 
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jurisdiction.  ThoTv  is  nothing  in  the  statute  conferring 
power  upon  the  Probate  Court  to  accept  the  resignation 
of  an  adminijitrator  until  lie  has  eettU-d  his  accounts. — 
See  Haynes  vs.  Meeks,  10  Cal.,  p.  110. 

10.    NON-RESIDKNCK      OF      DeCEDKNT     IN      COUNTY 
CANNOT      BE     SHOWN     IN      A      COLLATERAL       ATTACK 

AQAiNBT  Administration. — It  cannot  be  collaterally 
shown  againbt  the  grant  of  administration  upon  an 
estate  made  b\'  the  Probat<»  Court  of  one  county  that 
the  Court  had  no  jurisdiction  by  showing  that  deceased 
had  not  his  last  place  of  residence  in  that  county, — 
Irwin  vs.  Scriber,  18  Cal.,  p.  503;  commenting  on 
Beckett  vs.  Selover,  7  Cal.,  p.  215. 

11.  Exclusive  Jurisdiction  of  Wills— Its  Jri>G- 

MENT  conclusive    PROOF  OF  VALIDITY  OR  INVALIL- 

m 

ITY  OF  AViLL. — Probate  Courts  have  exclusive  juris- 
diction of  matters  relating  to  the  proof  of  wills,  and 
before  a  will  can  be  rend  in  evidence  in  supjwrt  of  a 
title  under  it,  the  party  seeking  to  introduce  it  nlu^t 
show  that  it  has  been  regularly  admlttod  to  pjrobate. 
Until  the  probate  is  revoked  it  is  conclusive  of  the 
validity  of  the  will  in  all  collateral  proceedings,  and 
the  rejection  of  a  will  is  equally  conclusive  of  its  inva- 
lidity.— Castro  vs.  Richardson,  18  Cal.,  p.  478;  see, 
also,  Irwin  vs.  Scriber,  18  Cal.,  p.  499;  Adams  vs.  Lan- 
sing, 17  Cal.,  p.  269. 

12.  Ejectment  cannot  be  maintained  concern- 
ing Property  before  Distribution.— An  action  of 
^ectment  for  property  of  which  intestate  dic»d  seized 
cannot  be  maintained  by  the  heirs  until  the  property 
has  been  distributed  according  to  a  decree  of  the  Pro- 
bate Court,  or  the  administration  settled. — Meeks  vs. 
Hahn,  20  Cal.,  p.  620;  but  see  Townsend  vs.  Tallant, 
33  Cal.,  p.  45,  where  void  judgment  of  l\obaie  Court 
may  be  attacked  collaterally^  it  is  held  that  if  a  sale 
is  made  by  the  Probate  Court  and  the?  order  granting 
such  sale  is  in  excess  of  the  jurisdiction  of  that  Court, 
and  consequently  void,  the  minor  heirs  may  attack 
such  sale  collaterally. 

13.  Probate  Court  cannot  construe  Homestead 
Act. — The  Probate  Court  has  no  jurisdiction  to  deter- 
mine the  construction  to  be  given  to  the  Homestead 
Act  of  1860,  as  to  whether  the  homestead  descends, 
upon  death  of  husband  or  wife,  to  the  survivor  abso- 
lutely,  or  to  the  survivor  and  children  heirs  of  deceased, 
and  should  be  partitioned  among  them. — Estate  of 
James,  23  Cal.,  p.  415. 

14.  Settlement  of  Partnership  affairs. — The 
jurisdiction  vested  in  the  Probate  Court  does  not  divest 
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the  District  Courts  of  their  fj^eneral  jurisdiction,  as 
Courts  of  Chancery,  over  ?uits  for  the  settlement  of 
affairs  of  partner^fhip  (a  partner  having  died),  and  suits 
of  like  equitable  charactur. — Griggs  vs.  Clark,  23  Cal., 
p.  4V.7;  Wilson  vs.  Koach,  4  Cal.,  p.  362;  Clark  vs. 
Perry,  5  Cal.,  p.  58. 

15.  Probate  Courtno  Jubisdiction  ovek  Estate 
of  fer80n  who  died  previous  to  oroakization  ov 
State. — The  Probate  Court  has  no  jurisdiction  over 
the  probate  of  the  will  of  a  party  who  died  before  the 
organization  of  the  State  government. — Grimes'  Estate 
V8.  Norris,  6  Cal.,  p.  621;  Tevis  vs.  Pitcher,  10  Cal.,  p. 
465;  De  la  Guerra  vs.  Packard,  17  Cal.,  p.  193;  Soto 
vs,  Kroder,  19  Cal.,  p.  87;  Downer  vs.  Smith,  24  Cal., 
p.  123.  Retroactive  effect  of  Probate  Act. — But  as  to 
the  retroactive  effect  of  the  Probate  Act  of  1851,  see 
People  vs.  Senter,  28  Cal.,  p.  502,  commenting  on  the 
above  cited  caset^.  The  Act  to  regulate  the  settlement 
of  tlie  estates  of  deceased  persons  makes  no  express 
provision  for  an  administration  upon  the  estate  of  a 
person  who  died  prior  to  the  adoption  of  the  Constitu- 
tion. The  Probate  Court  can  assume  no  jurisdiction  in 
such  a  case. — Downer  vs.  Smith,  24  Cal.,  p.  114; 
Grimes*  Estate  vs.  Norris,  6  Cal.,  p.  621;  Tevis  vs. 
Pitcher,  10  Cal.,  p.  465. 

16.  Residence  in  county  at  time  of  death  of 
DECEDENT  CONFERS  JURISDICTION. — When  a  pcrson 
dies  the  jurisdiction  to  administer  upon  his  estate 
belongs  to  the  Probate  Court  of  the  county^  in  which 
he  was  a  resident  at  the  time  of  his  death,  etc.  If  the 
county  lines  are  changed  after  his  death,  such  change 
does  not  affect  the  jurisdiction  of  the  Court;  it  belongs 
to  the  Court  of  the  county  as  it  stood  at  the  time  of 
his  death.— Estate  of  Harlan,  24  Cal.,  p.  182. 

17.  Where  County  Lines  have  been  changed 
SINCE  DEATH  OF  Intestant. — Where  county  lines  are 
changed  alter  death  of  decedent,  the  Probate  Court  of 
old  county  retains  its  jurisdiction. — Estate  of  Harlan, 
24  Cal.,  p.  182. 

18.  Situation  of  Property,  when  sufficient 
TO  CONFER  Jurisdiction. — Situation  of  the  property 
of  decedent  dying  out  of  the  State  confers  jurisdiction 
on  the  Probate  Court  of  the  countj'  where  situated, 
and  the  action  cannot  be  transfeiTcd  to  another  Pro- 
bate Court.— Estate  of  Chas.  G.  Scott,  15  Cal.,  p.  220. 

19.  Court  cannot  appropriate  Heir*8  share  of 
Property  to  payment  of  his  debts. — The  Probate 
Court  can  do  no  more  than  pay  the  claims  against  the 
estate,  and  distribute  the  remainder  among  the  heirs 
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and  devisees,  or  direct  the  administrator  to  do  so-  It 
has  no  power  to  appropriate  the  share  of  an  heir  or 
devisee  to  the  payment  of  his  debts. — Estate  of  KTerac, 
35  Cal.,  p.  397. 

20.   Ci-UKT  MAY  COMPEL   A.DMINI8TKAT0R  TO    KXE- 

CUTE  Conveyance  for  property  decreed  to  bk 
80LD. — The  Probate  Court  has  jurisdiction  to  compel 
an  administrator  to  execute  a  conveyance  to  a  pur- 
chaser in  conformity  to  an  order  of  sale  which  has  been 
duly  confirmed. — Estate  of  Lewis,  39  Cal.,  p.  306. 

21.  Decree  for  Payment  of  Money  by  Ai>MrN- 
ISTKATOR  INTO  pROBATE  CouRT. — The  administrator 
of  an  estate,  having  resigned,  appeared  in  the  Probate 
Court  to  have  a  final  settlement  of  the  accounts.     After 
the  hearing  the  Judge  found  him  indebted  to  the  estate 
in  the  sum  of  sixteen  thousand  dollars,  and  ordered 
him  to  pay^  it  into  Court.    U[X)n  his  refusal  to  do  eo, 
this  action  was  brought  on  the  administration  bond  by 
the  heirs.    Upon  the  resignation  of  the  administrator 
it  was  the  first  duty  of  the  Court  to  appoint  another, 
who  alone  would  be  competent  to  receive  the  estate 
from  the  retiring  administrator,  and  complete  its  ad- 
ministration.   Or,  if  the  estate  was  in  a  condition  For 
distribution,  then  to  deciew  severally  in  favor  of  the  dis- 
tributees against  the  administrator;  for  either  he  must 
pay  the  moneys  of  the  estate  to  an  administrator,  who  is 
the  only  proper  custodian,  or  to  the  distributees  to  whom 
it  belongs.    There  is  no  such  rule  to  be  derived,  either 
from  the  ecclesiastical  law  or  our  stiitute  of  estates, 
which  makes  the  Judge  of  Probate  a  fiscal  agent, 
either  to  keep  or  disburse  the  money  of  an  estate.    It 
follows  that  the  refusal  of  the  administrator  to  pay  the 
money  into  Court  was  no  breach  of  the  conditions  of 
the  bond.    That  portion  of  the  decree  which  requires 
it  is  coram  non  judice, — "Wilson  vs.  Hernandez,  5  Cal., 
p.  443. 

Presump-  98*  The  proceedings  of  this  Court  are  construed 
favOTofits  in  the  same  manner,  and  with  like  intendments,  as 
the  proceedings  of  Coui'ts  of  general  jurisdiction,  and 
to  its  records,  orders,  judgments,  and  decrees  there  is 
accorded  like  force,  eftect,  and  legal  presumptions  as 
to  the  records,  orders,  judgment,  and  decrees  of  Dis- 
trict Court. 

Note.— stats.  1863,  p.  339.  See  Irwin  vs.  Scriber,  18 
Cal.,  p.  499,  commenting  on  Beckett  vs.  Selover,  7  Cal., 
p.  215;  Lucas  vs.  Todd,  28  Cal.,  p.  182.    And  see  case 
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cited  in  preceding  section.  An  attack  on  a  judg:ment 
or  order  of  the  Probate  Court  must  affirmatively  show 
error.—Lucas  vs.  Todd,  28  Cal.,  p.  182.  Orders  of  a 
Probate  Court  cannot  be  attacked  in  a  collateral  ac- 
tion.—Id.  But  see,  also,  Towneend  vs.  Tallant,  83 
Cal.,  p.  45. 

99.    The  terms  of  the  Probate  Court  in  the  respec-  ^jf^'^J^^^^ 
tive  codhties  must  be  held  as  follows:  l-^spective 

In  the  County  of  Alameda,  on  the  first  Monday  of  *^**°^*^- 
January,  April,  and  July,  and  third  Monday  of  Sep- 
tember; 

In  the  County  of  Alpine,  on  the  first  Monday  of 
February,  June,  and  October; 

In  the  County  of  Amador,  on  the  first  Monday  of 
February,  May,  August,  and  November; 

In  the  County  of  Butte,  on  the -first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November; 

In  the  County  of  Calaveras,  on  the  firet  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Colusa,  on  the  first  Monday  of  each 
month; 

In  the  County  of  Contra  Costa,  on  the  first  Monday 
of  March,  August,  and  November; 

In  the  Coimty  of  Del  Norte,  on  the  firat  Monday  of 
April,  July,  and  October; 

In  the  County  of  El  Dorado,  on  the  second  Monday 
of  January,  April,  July,  and  October; 

In  the  County  of  Fresno,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Humboldt,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Inyo,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November; 

In  the  County  of  Kern,  on  the  first  Monday  of  Jan- 
nary,  March,  May,  July,  September,  and  November; 
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Same.  In  the  County  of  Klamath,  on  the  first  Monday  of 

April,  July,  and  October; 

In  the  County  of  Lake,  on  the  fi.r8t  Monday  of  Jan- 
uary, April,  July,  and  October; 

In  the  County  of  Lassen,  on  the  fii^t  Monday  of 
February,  May,  August,  and  Xovember; 

In  the  County  of  Los  Angeles,  on  the  first  monday 
of  January,  March,  May,  July,  September,  and  No- 
vember; 

In  the  County  of  Marin,  on  the  third  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Mariposa,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Mendocino,  on  the  fij^t  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Merced,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Mono,  on  the  first  Monday  of  Jan- 
uary, May,  and  September; 

In  the  County  of  Monterey,  on  the  first  Monday  of 
each  month; 

In  the  County  of  Napa,  on  the  first  Monday  of 
March,  September,  and  December,  and  third  Monday 
of  June; 

In  the  County  of  Nevada,  on  the  first  Monday  of 
each  month; 

In  the  County  of  Placer,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November; 

In  the  County  of  Plumas,  on  the  fijst  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Sacramento,  on  the  first  Monday 
of  January,  April,  July,  and  October; 

In  the  County  of  San  Bernardino,  on  the  fourth  Mon- 
day of  each  month; 

In  the  County  of  San  Diego,  on  the  first  Monday  of 
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Jannaiy,  March,  May,  July,  September,  and  ^Nfovem-  Sam«. 
ber; 

In  the  County  of  San  Francisco,  on  the  first  Mon- 
day of  each  month; 

In  the  Coimty  of  San  Joaquin,  on  the  first  Monday 
of  January,  March,  May,  July,  September,  and  No- 
vember; 

In  the  County  of  San  Luis  Obispo,  on  the  fibrst  Mon- 
day of  March,  June,  September,  and  December; 

* 

In  the  County  of  San  Mateo,  on  the  first  Monday  of 
Februar)'  and  June,  and  last  Monday  of  September; 

In  the  County  of  Santa  Barbara,  on  the  first  Monday 
of  March,  June,  September,  and  December; 

In  the  County  of  Santa  Clara,  on  the  first  Monday 
of  each  month; 

In  the  County  of  Santa  Cruz,  on  the  first  Monday  of 
Jannary,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Shasta,  on  the  first  Monday  of  Feb- 
roary,  April,  June,  August,  October,  and  December; 

In  the  County  of  Sierra,  on  the  first  Monday  of  each 
month; 

In  the  County  of  Siskiyou,  on  the  first  Monday  of 
Januaiy,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Solano,  on  the  third  Monday  of 
April,  August,  and  December; 

In  the  County  of  Sonoma,  on  the  first  Monday  of 
each  month ; 

In  the  County  of  Stanislaus,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  November; 

In  the  County  of  Sutter,  on  the  first  Monday  of  each 
month; 

In  the  County  of  Tehama,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

13-ToL.  I. 
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Same.  In  the  County  of  Trinity,  on  the  first  Monday  of  Jan- 

uary, March,  May,  July,  September,  and  November; 

In  the  County  of  Tulare,  on  the  first  Monday  of  tTan- 
uary,  March,  May,  July,  September,  and  November; 

In  the  County  of  Tuolumne,  on  the  fourth  Monday 
of  each  month; 

In  the  County  of  Yolo,  on  the  first  Monday  of  Jan- 
uary, April,  July,  and  October; 

In  the  County  of  Yuba,  on  the  first  Monday  of  each. 
month. 

^S™'l  ij        100-    The  terms  of  the  Probate  Court  must  be  held 

where  held. 

at  the  county  seats. 

Note. — See  Sees.  66,  88,  and  notes,  containing  law^s 
passed  by  Legislature  of  1871-2;  see,  also,  Sec.  90,  ante, 
and  note;  see  Stats.  1872. 


CHAPTER  Vn. 

OF  THE    MUNICIPAL    CRIMINAL   COURT  OF  BAN    FRANCISCO. 

Section  104.  This  Court  continued. 

105.  Judge,  election  and  term.  ) 

106.  Jurisdiction. 

107.  Presumptions  in  fiftvor  of  its  judgments. 

108.  Terms  of  Court. 

109.  Where  held. 

110.  Officers  and  salaries. 

ThiaConrt       104.    The  CouTt  kuown  as  "The  Municipal  Crim- 

coDtinued.     , 

inal  Court  of  San  Francisco,"  is  hereby  continued, 
with  the  jurisdiction  confen'ed  by  this  Chapter. 

NoTiB.-—Sec.  1  of  Art.  VI  of  the  Constitution,  prior 
to  1862,  authorized  the  establishment  of  this  Court. — 
Uridias  ts.  Morrill,  22  Cal.,  p.  473.  And  is  also  au- 
■  thorized  as  an  Inferior  Court  under  Sec.  1,  Art.  VI  of 
the  Constitution,  as  amended  in  1862. — See  Ex  Parte 
Stratman,  SO  Cal.,  p.  517. 

Judije.  105.    The  Judge  thereof  is  elected  by  the  electors 

and  term,    of  the  City  and  County  of  San  Francisco,  and  holds 
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his  office  for  the  tenii  of  four  years  from  the  first  day 
of  January  next  succeeding  his  election. 

Note.— stats.  1870,  p.  528. 

106.  It8  jurisdiction   extends  to  the  trial  of  all  Juriadio- 
indictments  transmitted  to  it  for  trial  by  the  County 
Court  of  the  City  and  County  of  San  Francisco. 

Note.— stats.  1870,  p.  520.  Sec.  796  of  the  Penal 
Code  provides  that  all  indictments  found  and  triable  iu 
the  County  Court  of  San  Francisco  must  be  transmitted 
to  this  Court  for  trial.— See  Uridias  vs.  Morrill,  22 
Cal.,  p.  473;  Ex  Parte  Stratman,  89  Cal.,  p.  517.  Sec. 
1030  of  the  Penal  Code  provides  that  all  indictments 
found  and  triable  in  the  County  Court  of  San  Fran- 
cisco must  be  transmitted  to  this  Court  for  trial. 

107.  The  proceedings  of  this  Court  are  construed  Prosump- 

■^  °  tlODB  in 

in  the  same  manner  and  with  like  intendments  as  the  /JSJ^^nS 
proceedings  of  Courts  of  general  jurisdiction,  and  to 
its  records,  orders,  and  judgments  there  is  accorded 
like  force,  effect,  and  legal  presumptions,  as  to  the 
records,  orders,  judgment,  and  decrees  of  the  District 
Court. 

Note.— Stats.  1870,  p.  529. 

108.  There  must  be  six  terms  of  this  Court  held  Terms  of 

Court 

in  each  year,  commencing  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November. 

Note.— Stats.  1870,  p.  823. 

100.     This  Court  must  be  held  at  such  place  in  the  where 

^  held. 

(Sty  and  County  of  San  Francisco  as  may  be  fixed  by 
the  Board  of  Supervisors. 

110.    The  provisions  of  Sections  8,  9,  15,  and  16,  Officers  and 
of  an  Act  to  establish  a  Municipal  Criminal  Court  in 
the  City  and  County  of  San  Francisco,  approved  March 
thirty-first,  eighteen  hundred  and  seventy,  are  con- 
tinued in  force. 

NoTB.— The  portions  of  the  Act  of  1870  (Stats.  1870, 
p.  628)  not  included  in  the  provisions  of  this  Chapter, 
such  as  those  relating  to  appeals,  the  duties  of  Clerks, 
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Sheriff,  and  the  power  of  the  Judge  at  chamberp,  will 
be  found  under  thbse  heads  in  the  different  Codes. 

The  following  are  the  sections  referred  to: 

Skc.  8.  The  County  Clerk  of  the  City  and  County 
of  San  Francisco,  shall  be  ex  oflBcio  Clerk  of  said  Mu- 
nicipal Criminal  Court,  and  he  is  hereby  authorized  to 
appoint  one  deputy  to  act  as  Court-room  Clerk  of  said 
Court,  who  shall  receive  a  salary  of  two  hundred  dol- 
lars per  month,  and  one  deputy  to  act  as  oflSce  Clerk 
of  said  Court,  who  shall  receive  a  salary  of  one  hun- 
dred and  twenty-five  dollars  per  month,  and  such 
salaries  shall  be  paid  in  the  same  manner  as  the  sala- 
ries of  the  other  deputies  of  said  County  Cleik. 

Sec.  9.    The  Sheriff  of  the  City  and  County  of  San 
;     »  San  Francisco  shall  be  the  Sheriff  of  said  Municipal 

Criminal  Court,  and  shall  execute,  either  in  person  or 
by  deputy,  such  of  the  process  of  said  Court  as  may  be 
required  to  be  executed  by  a  Sheriff,  and  shall  be 
amenable  to  said  Court  by  proceedings,  as  for  con- 
tempt, on  his  failure  to  execute  such  process.  And 
said  Sheriff  is  hereby  authorized  to  appoint  a  deputy, 
in  addition  to  those  now  appointed  by  him,  who  shall 
act  as  Bailiff  or  Deputy  Sheriff  of  said  Court,  and  who 
shall  jeceive  a  salary  of  one  hundred  and  fifty  dollars 
per  month,  to  be  paid  in  the  same  manner  as  the  sala- 
ries of  the  other  deputies  of  said  Sheriff  are  paid. 

Sec.  15.  The  Judge  of  said  Municipal  CHminal 
Court  shall  receive  a  salary  of  five  thousand  dollars 
per  annum,  payable  in  equal  monthly  instalments,  out 
of  the  same  fund,  and  in  the  same  manner,  as  the  sal- 
ary of  the  Judge  of  the  County  Court  of  the  City  and 
County  of  San  Francisco  is  now  paid. 

Sec.  16.  The  District  Attorney  in  and  for  the  sajd 
city  and  coimty  may,  by  written  certificate,  signed  by 
himself,  appoint  an  Assistant  District  Attorney,  and, 
at  his  pleasure,  remove  him ;  who,  during  the  time  he 
is  acting  as  such  assistant,  shall  be  entitled  to  receive  a 
salary  of  three  hundred  dollars  a  month,  payable  as  the 
salary  of  the  District  Attorney  is  now  made  payable 
by  the  law.  It  shall  be  the  duty  of  such  Assistant 
District  Attorney  to  assist  the  District  Attorney  in  the 
performance  of  any  ofiScial  duty  enjoined  upon  the 
latter  by  law,  and  to  do  and  perform  such  other  duties 
in  the  prosecution  of  criminal  actions  in  the  Court 
herein  established,  in  any  of  the  Courts  of  said  city 
and  county,  as  the  said  District  Attorney  may  order  or 
direct. 


F.  F.   TAYLOR. 
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CII2VPTER  VIIL 
OF  justices'  courts. 

Sectiov  112.  Juiitices  of  the  Peace  must  bold. 

113.  Justices,  election  and  term. 

114.  Civil  jurisdiction. 

115.  Civil  juri>diction  restricted. 

116.  Territorial  extent  of  civil  jurisdiction. 

117.  Criminal  jurisdiction. 

118.  Courts,  whore  hold  and  when  open. 

112.  Every  Justice  of  tlie  Peace  must  hold  a  Jus-  Jufticeaof 

.     .  "^  tho  Peace 

tice  s  Court  in  the  town  or  city  in  which  he  is  elected,  must: hold. 

Note.— Stats.  1863,  p.  340. 

113.  Justices   of  the  Peace  are   elected   by  the  JuBtices, 

election 

electors  of  their  respective  townships  or  cities,  at  the  and  term, 
judicial  elections,  and  hold  their  offices  for  two  years 
from  the  first  day  of  January  next  following  their 
election. 

NoTK.— Stats.  18G3,  p.  340. 

114.  The  civil  jurisdiction  of  these  Courts  within  civii  juris- 

diction. 

their  respective  townshii)8  or  cities  extends: 

1.  To  an  action  arising  on  contract,  for  the  recovery 
of  money  only,  if  the  sum  claimed,  exclusive  of  in- 
terest, does  not  amount  to  three  hundred  dollai's; 

2.  To  an  action  for  damages  for  injury  to  the  per- 
son, or  for  taking  or  detaining  personal  property,  or 
for  injuring  personal  property,  or  for  an  injury  to  real 
property,  where  no  issue  is  raised  by  the  answer  in- 
volving the  plaintift'*8  title,  or  possession  of  the  same, 
if  the  damages  claimed  do  not  amount  to  three  hun- 
dred dollars; 

3.  To  an  action  for  a  fine,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollai's,  given  by  statute 
or  the  ordinance  of  an  incorporated  city  or  town; 

4.  To  an  action  upon  a  bond  or  undertaking  condi- 
tioned for  the  payment  of  money,  not  amounting  to 
three  hundred  dollars,  though  the  penalty  exceed  that 
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Same.  Bum;  the  judgment  to  be  given  for  the  sum  actually 
due.  When  the  payments  are  to  be  made  by  install- 
ments, an  action  may  be  brought  for  each  installment 
as  it  becomes  due ; 

6.  To  an  action  to  recover  the  possession  of  pei-sonal 
property,  when  the  value  of  such  property  does  not 
amount  to  three  hundred  dollars; 

6.  To  take  and  enter  judgment  on  the  confession  of 
a  defendant,  when  the  amount  confessed,  exclusive  of 
interest,  does  not  amount  to  three  hundred  dollars. 

NoTK. — Tlie  preceding  section  is  based  upon  the  Act 
of  1863  (Stats.  1868,  p.  340).  In  the  original  section  the 
jurisdiction  extended  in  actions  upon  a  contract  or  to 
recover  damages  to  an  "amount  not  exceeding  three 
hundred  dollars."  The  Constitution  (Art.  VI,  Sec.  9) 
declares  that  the  jurisdiction  of  these  Courts  shall  not 
trench  upon  the  jurisdiction  of  Courts  of  record,  and 
Sec.  6  of  the  same  Article  conferred  juri.«diction  in  this 
*  class  of  cases  when  the  sum  in  controversy  amounts  to 

three  hundred  dollars.  To  obvial«  this  constitutional 
objection,  we  have  stricken  out  the  words  "  does  not 
exceed  three  hundred  dollars,"  wherever  they  occurred 
in  the  original  section,  and  inserted  instead  thereof  the 
words  "  does  not  amount  to  three  hundred  dollars." 

Subdivision  5,  of  the  original  section,  gave  these 
Courts  jurisdiction  of  actions  of  foreclosure  when  the 
debt  secured  did  not  exceed  three  hundred  dollars, 
trenching  upon  the  equity  juii.<diction  cast  by  the  Con- 
stitution upon  the  District  Courts  ;  therefore  we  have 
omitted  this  subdivision,  and  for  kindred  reasons  we 
have  omitted  the  provisions  of  the  eighth  subdivision 
of  the  original  section,  conferring  jurisdiction  upon 
Justices'  Courts  to  determine  the  right  to  a  niuiing 
claim,  when  the  value  of  the  claim  did  not  exceed 
three  hundred  dollars. 

1.  Jurisdiction  to  appear  from  Records. — The 
record  of  the  proceedings  of  a  Justice's  Court  must 
affirmatively  show  jurisdiction. — Jolley  vs.  Foltz,  34 
Cal.,  p.  321;  King  vs.  Randlett,  33  Cal.,  p.  318;  Row- 
ley vs.  Howard,  23  Cal.,  p.  401;  Lowe  v^.  Alexander, 
15  Cal.,  p.  296. 

2.  Legality  of  TAX.—Where  the  legality  of  a  tax 
is  put  in  issue  the  Justice  is  ousted  of  jurisdiction .— 
People  vs.  Mier,  24  Cal,,  p.  61. 

3.  Final  Judgments  of  Justice  cannot  be  Re- 
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TiEWSD  Br  HIM. — A  Justice  has  no  power  to  vacate  a 
Judgment  of  dismissal  and  reinstate  the  case. — O'Con- 
nor Ys.  Blake,  29  Cal.,  p.  312.  A  Justice  has  no  power 
to  vacate  or  set  aside  a  judgment  made  by  him,  except 
upon  a  motion  for  a  new  trial.  And  when  this  is  done 
the  proper  remedy  is  by  certiorari  from  District  or 
County  Court,  and  not  by  appeal.  No  appeal  lies  in 
such  a  case.  The  judgment  of  the  District  Court  an- 
nulling such  order  should  not,  however,  affirm  the  orig- 
inal judgment. — Winter  vs.  Fitzpatrick,  85  Cal.,  p.  269. 

4«  Amendment  of  Complaint,  so  as  to  show 
Jurisdiction. — A  Justice  has  the  right  to  allow  a 
complaint  to  be  amended  in  all  respects,  so  that  the 
case  may  be  determined  on  its  substantial  merits;  and 
this  whether  the  defect  be  in  the  statement,  jurisdiction, 
or  other  facts.— Linhart  vs.  Buiff,  11  Cal.,  p.  280;  Wrat- 
ten  vs.  Wilson,  22*  Cal.,  p.  465.  When  a  complaint  in 
a  Justice's  Court  avers  a  good  cause  of  action,  and  in 
addition  thereto  avers  and  asks  relief  for  matters  not 
within  the  jurisdiction  of  the  Court,  the  action  should 
not  on  that  account  be  dismissed,  but  the  Court  should 
direct  the  complaint  to  bo  amended,  or  should  disre- 
gard the  objectionable  matter. — Howard  vs.  Valentine, 
20  Cal.,  p-  282;  Van  Etten  vs.  Jilson,  6  Cal.,  p.  19;  G. 
V.  M.  Co.  vs.  Stackhouse,  6  Cal.,  p.  413;  Wratten  vs. 
Wilson,  22  Cal.,  p.  465. 

5.  Granting  Appeals,  Stay  of  Execution,  etc.— 
Justices  can  exercise  jurisdiction  to  grant  appeals,  and 
thereupon  stay  execution,  etc. — Coulter  vs.  Stark,  7 
Cal.,  p.  244. 

6-  Deserting  Seamen. — Under  the  Acts  of  Con- 
gress (1790),  Justices  of  the  Peace  have  jurisdiction  to 
try  and  commit  deserting  seamen,  and  no  other  Court 
has  this  power. — Ex  Parte  Crandall,  2  Cal.,  p.  144. 

7.  Money  Demands — Amount  in  Controversy. — 
A  judgment  by  confession  for  a  greater  amount  than 
(notwithstanding  the  complaint  was  within)  the  juris- 
dictional amount  allowed  by  the  Constitution,  was  held 
void. — Peillet  vs.  Engler,  8  Cal.,  p.  76.  But  this  case 
is  commented  on,  and  it  was  held  that  the  **  amount  in 
controversy  is  what  determines  the  jurisdiction."  That 
this  was  the  amount  sued  for,  exclusive  of  costs.  The 
judgment  may  exceed  the  amount  in  controversy. — 
Bradley  vs.  Kent,  22  Cal.,  p.  169;  but  see  Beed  vs 
Bemal,  40  Cal.,  p.  629;  see  note  No.  6  to  Sec.  44, 
ante.  Formerly,  under  the  Constitution,  the  jurisdic- 
tion of  the  Justices'  Court  was  limited. as  to  money 
demands  to  an  **  amount  not  exceeding  two  hundred 
dollars."— Feiliett  vs.  Engler,  8  Cal.,  p.  76;  Zander  vs. 
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Coe,  5  Cal.,  p.  230;  Ford  vs.  Smith,  5  Cal,,  p.  531; 
Black  vs.  Herrick,  5  Cal.,  p.  279;  Hart  vs.  Morn,  6 
Cal.,  p.  161;  Freeman  vs.  Powers,  7  Cal.,  p.  104; 
8mall  vs.  Gwinn,  6  Cal.,  p.  447;  Malson  vs.  Vaughn, 
23  Cal.,  p.  61.  But  since  1863  the  jurisdiction  has  been 
e8tabli>hed  at  any  sum  not  amounting  to  three  hundred 
dollars.— Cariaga  vs.  Dryden,  29  Cal.,  p.  307;  Max- 
field  vs.  Johnson,  80  Cal.,  p.  545;  see  Reed  vs.  Bemal, 
40  Cal.,  p.  629.  Justices*  Courts  would  have  no  juris- 
diction where  a  defendant  sets  up  a  counter  claim  for  a 
sum  exceeding  three  hundred  dollars. — Maxfield  vs. 
Johnson,  30  Cal.,  p.  545.  Plaintiff  commenced  three 
actions  in  a  Justices'  Court  for  the  recovery  of  the 
same  property,  the  actions  being  against  several  de- 
fendants. The  property  sued  for  was  of  value  less  than 
three  hundred  dollars.  Under  Section  1048  of  this 
Code  (§  526)  the  several  actions  were  consolidated. 
The  Court  held,  the  value  of  the  property  being  less 
than  three  hundred  dollars,  that  the  Justice  had  juris- 
diction.— Cariaga  vs.  Diyden,  29  Cal.,  p.  307. 

8.  Tr£(!«pa6s  ok  Keal  Propekty.  —  A  Justices' 
Court  has  jurisdiction  of  an  action  of  trespass  on  real 
property,  the  damages  claimed  being  less  than  three 
hundred  dollars. — Pollock  vs.  Cummings,  38  Cal.,  p. 
683.  But  the  right  of  possession  must  not  bo  put  in 
issue. — Cornett  vs.  Bishop,  39  Cal.,  p.  319. 

9.  Damages  fok  Injury  to,  or  Detektiok  or, 
Mining  Claims. — It  was  held  that  Justices'  Courts 
could  not  take  juriv^diction  of  suits  to  recover  damages 
for  injury  to  a  mining  claim,  or  for  its  detention. — Van 
Etten  vs.  Jilson,  6  Cal.,  p.  19, 

10.  Damage  for  Diversion  of  Water— Water 
Eights. — A  Justice  of  the  iPeaco  has  no  power  con- 
ferred upon  him  to  try  a  cause  where  there  is  an 
alleged  injuiy  arising  out  of  a  divei-sion  of  water  from 
the  natural  or  artiticial  channel  in  wliich  it  is  con- 
ducted.— Hill  vs.  Newman,  5  Cal.,  p.  445, 

11.  Action  for  Penalty  for  charging  exces- 
sive FARE  BY  Railroad  Company.— See  Reed  vs. 
Omnibus  Railroad  Co.,  33  Cal.,  p.  212. 

12.  Judgment  on  Confession  of  Defendant.— 
Feillett  vs.  Engler,  8  Cal.,  p.  76. 

qvii  juris-        116.     The  jurisdiction  conferred  by  the  last  section 
restricted,    shall  not  extend,  however: 

1.  To  a  civil  action  in  which  the  title  or  possession 
of  real  property  is  put  in  issue; 

2.  Nor  to  an  action  or  proceeding  against  ships, 
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TesseLs,  or  boats,  or  against  tlie  owners  or  masters 
thereof  when  the  suit  or  proceeding  is  for  the  recov- 
erj'  of  seamen's  wages  for  a  voyage  perfonned  in 
whole  or  in  part  without  the  waters  of  this  State. 

KoTE.— Stats.  18C3,  p.  340. 

Cases  involving  Title  or  Possession  of  Real 
Property. — The  Constitution  confers  on  the  District 
Courts  original  jurii-diction  in  all  cases  at  law  which 
involve  the  title  or  possession  of  real  property,  and  on 
the  Supreme  Court  appellate  jurisdiction  in  all  such 
cases. — Art.  VI,  Sees.  4,  6.  The  ninth  section  of  the 
same  Article  of  the  Constitution  authorizes  the  Legis- 
lature to  fix  by  law  the  powers  of  Justices  of  the 
Peace,  provided  such  powers  shall  not  in  any  case 
trench  upon  the  jurisdiction  of  the  several  Courts  of 
recoid;  and  the  Act  concerning  the  Courts  of  justice 
of  this  State  and  judicial  oflScers  provides  that  Courts 
of  Justices  of  the  Peace  shall  not  have  juripdiction  in  a 
civil  action  in  which  the  title  or  possession  of  real 
estate  shall  necessarily  come  in  question. — Laws  18G3, 
p.  340,  Sec.  49.  The  objection  suggested  is  untenable, 
because  the  action,  though  commenced  in  a  Justice's 
Court  for  damages  in  a  sum  less  than  three  hundred 
dollars,  upon  the  filing  of  the  defendant's  answer  in- 
volved a  question  of  title  to  the  land  on  which  stood 
the  fence  that  was  destroyed.  The  cause  was  trans- 
ferred from  the  Justice's  Court  to  the  District  Court, 
upon  the  filing  of  the  defendant's  veriiled  answer, 
showing  that  the  determination  of  the  action  would 
necessarily  involve  the  decision  of  a  question  of  title  to 
real  property,  as  provided  by  the  five  hundred  and 
eighty-first  section  of  the  Practice  Act  (Sec.  838,  post), 
and  upon  its  becoming  so  transferred,  the  District 
Court  obtained  complete  jurisdiction  in  the  premises. — 
Doherty  vs.  Thayer,  31  Cal.,  pp.  144, 145. 

In  Ilolman  vs.  Taylor,  31  Cal.,  p.  338,  the  title  of 
the  respective  parties  to  certain  parcels  of  real  estate 
was  in  issue,  and  in  ascertiiining  the  meaning  of  the 
clause  of  the  Constitution,  **all  cases  at  law  which 
involve  the  title  or  possession  of  real  property,"  the 
subject  of  possession  was  considered,  but  only  by  way 
of  argument,  and  for  the  purpose  of  illustration;  and 
in  the  discussion  the  language  of  the  Court  was  not  in 
all  respects  suflScicntly  guarded  and  definite.  To  con- 
stitute a  case  which  involves  the  possession  of  real 
property,  it  is  not  enough  that  the  possession  is  a  fact 

14_Voi-  I. 


106  Code  of  Civil  Procedure. 

in  controverey,  or  incideatally  in  question,   or   that 
the  foAit  of  possession  is  in  issue;  but  the  right  of 
possession  must  be  involved  in  the  action.    The  para- 
phrase of  the  clause  of  the  Constitution,  given  in  Hol- 
man  vs.  Taylor,  would  be  more  accurate,  and  would 
more  fully  express  the  meaning  of  that  clause,  if  ^ven 
in  this  language:  *  **  Cases  at  law  in  which  the  title  or 
right  of  possession  of  real  property  is  a  material  fact 
in  the  case,  upon  which  the  plaintiff  relies  for  a  recov- 
ery, or  the  defendant  for  a  defense."    The  allegation  of 
the  right  of  possession  is  quite  different  from  that  of 
possession  in  fact,  which  may  constitute  merely  the 
basis  of  some  right  or  claim  constituting  the  cause  of 
action,  or  the  defense  to  the  action.    In  an  action  for 
use  and  occupation,  the  possession  of  the  defendant  ^ 
may  be  alleged  on  the  one  side  and  denied  on  the  other 
without  presenting  an  issue  as  to  the  right  of  i>osses- 
sion.    And  so,  in  an  action  of  trespass  upon  real  prop- 
erty, the  plaintiff  may  recover   upon   alleging    and 
showing,  in  addition  to  the  injury  complained  of,  his 
possession  of  the  premises,  and  his  right  to  the  pos.ses- 
sion  is  not  involved  unless  the  defendant  tenders  an 
issue  upon  that  fact,  and  in  such  case,  as  was  said  in 
Uolman  vs.  Taylor,  the  right  of  recovery  depends  both 
upon  possession  in  fact  and  the  right  of  possession.    It 
was  not  the  intention  to  withdraw  from  Justices  of  the 
Peace  and  other  inferior  Courts,  and  confer  upon  the 
District  Courts,  jurisdiction  of  cases  of  the  character 
of  those  mentioned,  in  which  the  right  of  possession  is 
not  involved;  but  it  was  intended  to  give  to  the  latter 
Courts  jurisdiction  of  cases  involving  the  right  of  pos- 
session of  real  property. — Pollock  vs.  Cummings,  38 
Cal.,  p.  685.    See,  also,  Comett  vs.  Bishop,  39  Cal.,  p. 
319;  CuUen  vs.  Langridge,  17  Cal.,  p.  69. 

Torritoriai        116.     The   civil   lurisdictioii  of  Justice's   Courts, 

extent  of  .       .  "^  ' 

^ction^"*'  ^^^^^^^  ^^  iiicorpomted  city,  extends  to  tlie  limits  of 
such  city,  or  township  in  which  the  city  is  situated. 
Mesne  and  final  process  of  Justices'  Courts  may  be 
issued  to  any  part  of  the  county  in  which  they  are 
held. 

Note.— Stats.  1863,  p.  340. 

Criminal  117.     Thcsc  Courts  have  lurisdiction  of  the  follow- 

jansdiction  *' 

iug  public  offenses,  committed  within  the  respective 
counties  in  which  such  Couiiis  are  established: 
1.  Petit  larceny; 
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2.  Assault  and  battery,  not  charged  to  have  been 
committed  upon  a  public  officer  in  the  discharge  of 
his  duties; 

i  Breaches  of  the  peace,  riots,  affrays,  committing 
a  willful  injury  to  property,  and  all  misdemeanors  pun- 
ishable by  fine  not  exceeding  one  thousand  dollars,  or 
imprisonment  not  exceeding  one  year,  or  by  both  such 
fine  and  imprisonment. 

Note.— Stats.  1870,  p.  579.  An  Act  of  tho  Legis- 
lature, conferring  criminal  jurisdiction  on  Justices* 
Courts,  is  constitutional. — People  vs.  Fowler,  9  Cal., 
p.  S5. 

118.     These    Courts  may   be    held  at  any  place  courts. 

•^  ./      r-  where  held 

selected  by  the  Justice  holding  the  same,  in  the  town-  JJ^n^**®** 
ship  or  city  for  which  he  is  elected,  and  they  are 
always  open  for  the  transaction  of  busihes^. 

KoTE.— stats.  1863,  p.  341. 


CHAI'TER  IX. 

OP    POLICE   COUl^S. 
Sectiok  121.  Organization,  etc.,  provided  for  in  Political  Code. 

121.     Police  Courts  are  established  in  incorporated  QrgaDiza- 

'■  tion,  etc., 

cities  and  towns,  and  their  organization,  jurisdiction,  forh!*pSit. 
and  powers  provided  for  in  The  Political  Code,  Part  ^^^^®- 
IV. 

NoTB.— People  vs.  Provines,  84  Cal.,  p.  520. 


CHAPTER  X. 


GEXBRAIi    PROVISIONS   RESPECTING   COURTS   OP  JUSTICE. 

AsncLK     I.  Publicity  of  their  proceedings. 

IT.  Incidental  powers  and  duties  of  Courts. 
XII.  Judicial  days. 


108  Code  of  Civil  Procedure. 

Article  IV.  Proceedings  when  Judges  do  not  attend  to  hoi.i> 

A  Court. 
V.  Particular  provisions  respecting  the  flackb  oy 

holding  the  Courts  of  justice. 
VI.  Seals  of  the  Courts  of  justice. 


ARTICLE  I. 
publicity  of  the  proceedings  of  the  courts  of  justice. 

I 

Section  124.  Sittings  public. 

125.  Limitation  on  preceding  section. 

Sittings  124.     The   sittinars  of  every  Court  of  justice   are 

public.  iD  J  <f 

public,  except  as  provided  in  the  next  section. 

NoTE.—Stats.  1863,  p.  342. 

Limitation        125.    In  an  action  for  divorce  the  Court  may  direct 

on  preced- 
ing socdon.   the  trial  of' any  issue  of  fact  joined  therein  to  be  j^ri- 

vate,  and  may  exclude  all  persons,  except  the  officers 

of  the  Couit,  the  paities,  their  witnesses,  and  counsel. 

Note.— Stats.  1863,  p.  342. 


ARTICLE  II. 

INCIDENTAL  I^WERS  AND  DUTIES  OF  COURTS. 

Section  128.  Poweif  of  Court  respecting  the  conduct  of  judicial  pro- 
ceedings. 
129.  Courts  of  record  may  make  rules. 
•  130.  When  rules  take  cflect. 

Towers  of         128.     EvciT  Couii;  has  powcr: 

Court  m 

respecting        1.  To  prcscrve  and  enforce  order  in  its  immediate 

the  coifdiiot  ^ 

proS"'    presence; 

ings.  2,  To  enforce  order  in  the  proceedings  before  it,  or 

before  a  person  or  persons  empowered  to  conduct  a 
judicial  investigation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceed- 
ings before  it  or  its  oflBcers; 

4.  To  compel  obedience  to  its  judgments,  orders, 
and  process,  and  to  the  orders  of  a  Judge  out  of  Court 
in  an  action  or  proceeding  pending  therein; 
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5-  To  control,  in  furtherance  of  justice,  the  conduct  Same. 
of  its  ministerial  officers,  and  of  all  other  persons  in 
any  manner  connected  with  a  judicial  proceeding  be- 
fore it,  in  every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in 
an  action  or  proceeding  pending  therein,  in  the  cases 
and  mamier  provided  in  this  Code; 

7.  To  administer  oaths  in  an  action  or  proceeding 
pending  therein,  and  in  all  other  cases  where  it  may 
be  necessary  in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders,  so 
as  to  make  them  conformable  to  law  and  justice. 

Note. — Subds.  1, 2, 4,  and  the  first  clause  of  Subd.  5, 
substantially  embraces  the  provieions  of  Sec.  65  of  the 
Act  of  1863  (Stats.  1863,  p.  842);  the  other  subdivisions 
are  taken  from  the  New  York  Code,  because  they  con- 
cisely embody  various  statutory  provisions  scattered 
through  our  laws,  or  well  settled  common  law  princi- 
ples, applicable  to  the  powers  of  judicial  tribunals. 
This  arrangement -presents  them  in  a  form  convenient 
to  the  profession,  and  in  their  logical  order. 

129.  Every  Court  of  record  may  make  rules,  not  Courts  of 

•^  •/  /  record  may 

inconsistent  with  the  laws  of  this  State,  for  its  own  ma^®  "*«■ 
government  and  the  government  of  its  officers;  but 
such  rules  must  neither  impose  a  tax  or  charge  upon 
any  legal  proceeding  nor  give  an  allowance  to  any 
officer  for  services. 

NoTK.— stats.  1863,  p.  335;  1870,  p.  528.  « 

130.  The  rules  adopted   by  the   Supreme   Court  when  rules 

"^  "^  *  takeeffeoU 

take  effect  sixty  days,  and  those  adopted  by  other 
Courts,  thirty  days,  after  their  publication. 

Note.— stats.  1863,  p.  335. 


ARTICLE    III. 

JUDICIAL     DATS. 


SECTION  133-  Days  on  which  Courts,  etc.,  may  be  held. 

134.  Days  on  which  Courts  shall  not  be  opened. 

135.  Coart  appointed,  etc.,  for  those  days,  deemed  for  next 

day. 
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Days  on  133.    The  Courts  of  justice  may  be  held,  and  jtidi- 

Courts.        cial  business  may  be  transacted,  on  any  day  except  as 

etc ,  may  ^  t  j         ^  s: 

be  held.       provided  in  the  next  section. 

Note.— Stats.  1863,  p.  343. 

Days  on  134.     No  Court  cau  be  opened,  nor  can  any  judicial 

So"be*^*'^  business  be  transacted,  on  Sunday,  on  the  first  day 

opened.       ^^  January,  on  the  fourth  of  July,  on  Christmas    or 

Thanksgiving  day,  or  on  a  day  on  which  the  general 

or  the  judicial  election  is  held,  except  for  the  following 

purposes: 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate 
in  a  criminal  action,  or  in  a  proceeding  of  a  criminal 
nature. 

Note.— stats.  1863,  p.  343. 

Court  135.    If  any  of  the  days  mentioned  in  the  last  sec- 

appointed,     , 

thoso'd^  8   '^^^^  happen  to  be  the  day  appointed  for  the  holding 
nex?day?'  ^^  *  Court,  or  to  which  it  is  adjourned,  it  is  deemed 
appointed  for  or  adjourned  to  the  next  day. 


AKTICLE  IV. 

PBOGEEDIKGS   WHEN   JUDGES    DO    NOT    ATTEND    TO    HOLD   A    COUBT. 

;• 

Section  139.  Adjournment  of  Court  for  absence  of  Judge. 
140.  Same. 

Adjoura-  139.    If  no  Judge  attend  on  the  day  appointed  for 

absenoe'of  folding  the  Court,  or  on  the  day  to  which  it  may  have 
Jttdg^  been  adjourned,  before  noon,  the  Sheriff  or  Clerk  must 
adjourn  the  Court  until  the  next  day  at  ten  o'clock;  and 
if  no  Judge  attend  on  that  day,  before  noon,  the  Sheriff 
or  Clerk  must  adjourn  the  Court  until  the  following 
day,  and  so  on,  from  day  to  day,  for  one  week. 

Note.— Stats.  1863,  p.  344.    Thomas  vs.  Fogarty,  19 
Cal.,  p.  644;  People  vs.  Sanchez,  24  Cal.,  p.  17. 
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140.    If  no  Judge  attend  for  one  week,  the  Sheriff  Same. 
Stt  Clerk  must  adjourn  the  Court  for  the  term,  unless 
the  Judge,  by  written  order,  directs  it  to  be  adjourned 
to  some  day  certain,  fixed  in  such  order;   in  which 
ease,  they  must  so  adjourn  it. 

Non. — See  note  to  preceding  sections. 


ARTICLE  V. 

PAXTICULAB    FBOYISION8   BESPKCTINO  THE   PLACES  OF  HOLDING  THE 

C0UKT8  Oy  JUSTICE. 

Sicnox  142.  Jud^  may,  in  certain  cases,  change  place  of  holding 

Court. 

143.  Parties  to  appear  at  place  appointed. 

144.  Rooms,  etc.,  when  Judge  may  order. 

142.    A  Judt^e  authorized  to  hold  or  preside  at  a  Judge  may, 

in  certain 

Court  appointed  to  be  held  m  a  county,  city,  or  town,  cns«j. 
^^y?  by  an  order  filed  with  the  County  Clerk,  and  gJSdin^/ 
published  as  he  may  prescribe,  direct  that  the  Court  ^^^^' 
be  held  or  continued  at  any  other  place  in  the  city, 
town,  or  county  than  that  appointed,  when  war,  insur- 
rection, pe'stilence,  or  other  public  calamity,  or  the 
dangers  thereof,  or  the  destruction  of  the  building 
appointed  for  holding  the  Comt,  may  render  it  neces- 
saiy;  and  may,  in  the  same  manner,  revoke  the  order, 
and,  in  hia  discretion,  appoint  another  place  in  the^ 
flame  city,  town,  or  couoty,  for  holding  the  Court. 

.  Note.— stats.  1863,  p.  344. 


143.    When  the  Court  is  held  at  a  place  appointed.  Parties  to 

appear  at 

place 

appointed. 


.  appear  at 

88  provided  in  the  last  section,  every  person  held  to  plac®. 


appear  at  the   Court  must  appear  at  the  place  so 
appointed. 

NoTB.— stats.  1863,  p.  344. 

144.    If  suitable  rooms  for  holding  the  District  Rooms. 

-,  etc.,  wn<!ii 

Courts,  County  Courts,  and  Probate  Courts,  and  the  •'«dge 

y  D^*y  order. 

chambers  of  the  Judges  of  such  Courts,  be  not  pro- 
vided in  any  county  by  the  Supervisors  thereof,  to- 
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gether  with  attendants,  furniture,  fuel,  lights,  and 
stationery  sufficient  for  the  transaction  of  business,  • 
the  Courts  may  direct  the  Sheriff  of  such  county  to 
provide  such  rooms,  attendants,  furniture,  fuel,  lights, 
and  stationery,  and  the  expenses  thereof  are  a  charge 
against  such  county. 

Note.— Stats.  1863,  p.  345. 


ARTICLE  VI. 


What 
Courts 
have  soals. 


SEALS  OF  THE  COITBTS  OF  JUSTICE. 

Section  147.  What  Courts  have  seals. 

148.  Present  seals  to  continue. 

149.  Soals  for  Courts  not  now  provided  with. 

150.  Private  seal  to  he  used,  when. 

151.  Seals,  hy  whom  kept. 

152.  To  what  proceedings  to  he  affixed. 

147.  Each  of  the  following  Courts  has  a  seal: 

1.  The  Supreme  Court; 

2.  The  District  Courts; 
8.  The  County  Courts; 

4.  The  Probate  Coui-ts; 

5.  The  Municipal  Ciiminal  Court  of  the  City  and 
County  of  San  Francisco; 

6.  The  Police  Court  of  the  City  and  County  of  San 
Francisco. 

Note.— Stats.  1863,  p.  344. 

148.  The  seal  now  used  by  the  Supreme  Court 
shall  be  the  seal  of  that  Court;  and  where  seals  have 
been  provided  for  the  District,  County  and  Probate 
Courts,  Municipal  Criminal  and  the  Police  Court  of 
the  City  and  County  of  San  Francisco,  such  seals  shall 
continue  to  be  used  as  the  seals  of  those  Courts. 

Note.— Stats.  1863,  p.  344. 

149.  The  several  District,   County,  and  Probate 
now  pro-      Courts,  for  which  separate  seals  have  not  been  here- 


Fresont 
soals  to 
continae. 


Seals  for 
Courts  not 


wn 
Led 


vided  with. 


tofore  provided,  shall  direct  their  respective  Clerks  to 
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procnre  seals,  which  shall  be  devised  by  the  respec-  Same, 
ive  Judges  of  such  Courts,  and  shall  have  the  follow- 
ing inscriptions  surrounding  the  same: 

1.  For  the  District  Coui*ts:    "District  Court,  

County,    California."      (Inserting    the    name  of   the 
county;) 

2.  For  the  County  Courts:    "  County  Court,  

County,    California."      (Inserting    the    name  of   the 
county;) 

3.  For  the  Probate  Courts:   "Probate  Court, 

County,   California."      (Inserting    the    name  of   the 
county.) 

Note.— stats.  1863,  p.  344. 

150.  Until  the  seals  devised,  as  provided  in  the  Privat© 

seal  to  bo 

last  section,  are  procured,  the  Clerk  of  each  Court  used.whon 
may  use  his  private  seal,  whenever  a  seal  is  required. 

Note.— Stats.  1863,  p.  844. 

151.  The  Clerk  of  the  Court  must  keep  the  seal  seaia.by 

whom  kept. 

thereoL 

152.  The  seal  of  the  Court  need  not  be  affixed  to  To  what 

proceed- 
any  proceedings  therein,  except:  •  ^S^® 

1,  To  a  writ; 

2,  To  the  proof  of  a  wilJ,  or  the  appointment  of  an 
executor,  administrator,  or  guardian; 

3,  To  the  authentication  of  a  copy  of  a  record  or 
other  proceeding  of  the  Court,  or  an  officer  thereof, 
for  the  purpose  of  evidence  in  another  Court. 

NoTK.—Stats.  1863,  p.  344.  The  provision  permit- 
ting seals  to  be  impressed  on  paper  is  omitted,  as  a 
general  provision  to  the  same  end  is  contained  in  the 
preliminary  provisions  of  this  Code. 


1&— Vol.  I. 
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TITLE    II.  < 

OP   JUDICIAL    OFFICERS. 

Chaptbb    I.  Of  judicial  officers  in  general. 

n.  Of  the  powers  and  duties  of  Judges  at 

chambers, 
m.  Particular  disqualification  of  Judges. 
IV.  Incidental  powers  and  duties  of  judicial 

officers. 
V.  Miscellaneous      provisions      respecting 
Courts  and  judicial  officers. 


CHAPTER  L 

OF  JUDICIAL   OFFICERS   IN   GENERAL. 

Section  166.  Qualifications,  as  to  residence,  of  Justices  of  Supreme 

Court. 

157.  Qualifications,  as  to  residence,  of  District  Judges. 

158.  Places  of  residence  of  Judges. 

159.  Residence  in  San  Francisco  construed. 

160.  District  Judges  may  bold  Courts  in  another  district. 

161.  County  and  Probate  Judges  may  hold  Court  in  another 

county. 
162r  County  or  Probate  Judge  who  may  bold  term  in  another 
county,  bow  designated. 

quaiifica-         156.    No  person  is  eligible  to  the  office  of  Justice 
reBidonce.    of  the  Supreme  Court  who  hajs  not  been  a  citizen  of 
Court"™*  the  United  States  and  a  resident  of  this  State,  for  two 
years  next  preceding  his  election. 

KoTK.— Stats.  1863,  p.  333. 

<)aaHflca-         157.    No  pcrson  is  eligible  to  the  office  of  District 
reridenoe,    Judffe  who  has  uot  been  a  citizen  of  the  United  States 

of  Distriot  ° 

Judges.       and  a  resident  of  this  State  for  two  years,  and  of  the 
district  one  year  next  preceding  his  election. 

NoTK.—Stats.  1863,  p.  335;  People  vs.  Tumerf20 
Cal.,  p.  144;  People  vs.  De  la  Guerra,  40  Cal.,  p.  311. 
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158.  Each  District  Juclffe  must  reside  in  his  dis-  PiacMof 

*=*  ^  residence 

trict,  and  eacli  County  and  Probate  Judge  must  reside  of  judges. 
at  the  county  seat  of  his  respective  county. 

Note.— Stats.  1863,  p.  335. 

159.  A  residence  in  any  part  of  the   City  and  Residence 
County  of  San  Francisco  is,  within  the  meaning  of  the  JjJ,^jJ^ 
two  preceding  sections,  a  residence  in  the  judicial  dis- 
tricts embracing  portions  of  that  city. 

Note.— Stats.  1S63,  p.  335. 

160.  A  District  Jud^^e  may  hold  a  Court  in  any  District 

*^  "^  "^     Judges 

county  in  this  State,  upon  the  request  of  the  Judge  of  gjjf^®/^ 
the  district  in  which  such  Court  is  to  be  held;  and  Jg^g^^ 
when,  bj'  reason  of  sickness  or  absence  from  the  State, 
or  from  any  other  cause,  a  Court  cannot  be  held  in  any 
county  in  a  district  bj^  the  Judge  thereof  a  certificate 
of  that  fact  must  be  transmitted  by  the  Clerk  to  the 
Governor,  who  may  thereupon  direct  some  other  Dis- 
trict Judge  to  hold  such  Court. 

Note.— Stats.  1863,  p.  336. 

161.  Any  County  or  Probate  Judge  may  hold  terms,  County  and 
or  portions  of  terms,  of  the  County  or  Probate  Court,  ^'J^^^^i^j 
and  perform  any  or  all  of  the  duties  of  County  or  Pro-  ^Sothe? 
bate  Judge  in  any  other  county  of  this  State,  aa  well  **^^°^- 

as  in  that  for  which  he  was  elected,  in  cases  of  sick- 
ness of  the  proper  Judge,  or  to  hear,  try,  adjudicate, 
and  determine  all  causes  and  matters  in  which  the 
County  or  Probate  Judge  of  the  proper  county  is 
interested,  or  has  been  employed  as  an  attorney,  or  is 
disqualified  by  law  from  trying  or  adjudicating. 

Note.— 5ee  People  vs.  Mellon,  40  Gal.,  p.  64S.  The 
text  held  to  be  constitutional. — Id.  Where  the  record 
of  the  Court  does  not  show  for  what  reason  the  Judge 
of  one  county  holds  Court  for  the  Judge  of  another, 
the  existence  of  some  one  of  the  causes  mentioned  in 
the  statute  will  be  presumed.^Id. 
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C5ounty  or 
Probate 
Judge  who 
may  hold 
term  in 
another 
county, 
how  aosig- 
nated. 


162.  When,  from  any  of  the  cauBOs  mentioned  in 
the  preceding  section,  a  term,  or  portion  of  a  term,  of 
the  County  or  Pfobate  Court  cannot  be  held  in  a  county 
by  a  County  or  Probate  Judge  thereof,  the  Judge  dis- 
quahfied  may,  by  consent  of  the  parties  to  the  actions 
or  proceedings  which  sruch  Judge  is  disquahfied  ffoni 
adjudiciiting,  designate  the  County  or  Probate  Judge 
of  some  other  county  to  hold  such  term  or  portion  of 
a  term;  and  if  the  parties  fail  thus  to  consent,  a  cer- 
tificate of  the  fact  of  such  disqualification,  or  in  the 
case  of  sickness  of  the  Judge,  then  of  the  fact  of  such 
sickness,  must  be  transmitted  by  the  County  Clerk  of 
such  county  to  the  Governor,  who  nust  thereupon 
direct  some  County  or  Probate  Judge  of  a  neighboring 
county  to  hold  such  teim  or  part  of  a  term. 

Note.— See  People  vs.  Mellon,  40  Cal.,  p.  648. 


CHAPTER  11. 


Power8"of 
Justices  of 
Supreme 
Court  at 
chambers. 


OF   THE    POWERS    AND    DUTIES     OF  JUDGES   AT    CHAMBERS, 

Section  165.  Powers  of  Justices  of  Supreme  Court  at  chambers. 

166.  Powers  of  District  and  County  Judges  at  chambers, 

167.  Powers  of  Probate  Judges  at  chambers. 

165,  The  Justices  of  the  Supreme  Court^  and  each 
of  them,  may,  at  chambers,  grant  all  orders  and  writs 
which  are  usually  granted  in  the  first  instance  upon  an 
ex  parte  application,  except  writs  of  review,  mandate, 
and  prohibition,  and  may,  in  their  discretion,  hear 
applications  to  discharge  such  orders  and  writs. 

Powers  of  166.  District  and  County  Judges,  at  chambers, 
and  County  may  grant  all  orders  and  writs  which  are  usually 
chamber?,    granted  in  the  first  instance  upon  ex  parte  applications, 

and  may,  at  chambers,  hear  and  dispose  of  such  writs 

and  of  motions  for  new  trials. 


Code  of  Civil  Procedure.  117 

5oTK. — 1.  Graktixg  Continuances. — It  was  held 
that  a  County  Jud^ ;  at  chambers  cannot  grant  a  con- 
tinuance of  a  cause  which  was  pending  and  set  down 
for  trial  at  a  future  day  in  the  Couptj'  Court. — Norwood 
vp.  Kenfield,  34  Cal.,  p.  329. 

2.  Ckktiorari  Issued  at  Chambers. — The  Dis- 
trict Judge  maj'  Uaue  writs  of  certiorari  and  hear 
them  on  theip  return  at  chambers. — People  vs.  Sup. 
Marin  Co.,  10  Cal.,  p.  344. 

3.  Certain  Orders  nunc  pro  tunc  cannot  bk 
MADE. — A  .Judge  at  chambers  cannot  make  an  order 
dirc'cting  the  Clerk  to  enter  in  the  minutes  of  the 
Court  nunc  pro  tunc  an  order  alleged  to  have  been 
made  in  open  Court.  Aft<>r  the  adjournment  of  a  term 
the  Court  cannot  dii-ect  the  entry  nunc  pro  tunc  of  an 
order  made  during  the  adjourned  term  where  the 
record:^  do  not  show  that  such  an  order  was  made. — 
Hegeler  vs.  Henckell,  27  Cal,,  p.  491. 

4.  HKARiNa  Motion  to  Strike  Out  Pleadings. — 
The  general  ryle  as  to  powers  of  Judges  at  chambers 
is,  that  all  judicial  business  mu^tbe  transacted  in  terra, 
whether  there  is  any  express  direction  to  that  effect  or 
not.  Such  bu<»iness  as  maj'  be  transaclfed  out  of  Court 
i*  exceptional,  and  must  find  its  warrant  in  some 
express  provision  of  the  statute. — Larco  vs.  Casa- 
neuava,  30  Cal.,  p;  5(J4.  A  District  Judge  at  cham- 
bers has  not  jurisdiction  to  heKr  motions  to  strike  out 
pleadings. — Bond  vs.  Pacheco,  30  Cal.,  p.  532. 

5.  Order  Setting  Aside  Execution,  Etc.— A 
•Judge  at  chambers  has  no  jurisdiction  to  make  an 
order  setting,  aside  an  execution  and  perpetually  stay- 
ing its  enforcement. — Bond  vs.  Pacheco,  30  Cal.,  p.  {>o2. 

6.  What  Orders  in  Insolvency  Proceedings 
can  be  made  by  County  Judges. — Certain  orders 
in  insolvency  proceedings  (under  State  Act)  can  be 
made  by  County  Judge  at  chambers. — Flint  vs.  Wil- 
son, 36  Cal.,  p.  24. 

7.  Writs  ov  Mandate,  Review,  Quo  Warranto, 
Etc. — The  Legislature  is  not  prohibited  by  the  Con- 
stitution from  conferring  upon  the  Judge  authority 
to  hear  and  determine  actions  and  proceedings  at 
chambers.  Such  authority  is  granted  in  respect  to 
writs  of  mandate,  review,  and  quo  warranto,  and 
special  proceedings,  to  determine  the  validity  of  a  cor- 
poration election.  A  decision  in  these  cases  is  a  judg- 
ment, and  an  appeal  therefrom  is  given  by  Sec.  963, 
post. — Brewster  vs.  Hartley,  37  Cal.,  p.  15. 

8.  Arrest  or  Process  Issued  in  Void  Judg- 
ment.— Where  a  judgment  upon  which  the  execution 
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is  based,  and  the  execution  itself  are  void  upon  their 
face,  a  Court  has  entire  control  over  the  piocess  and 
may  arrest  it.  A  Judge  at  chambers  has  authority  to 
order  a  suspension  of  the  execution  till  a  motion  befbro 
the  Court  to  recall  or  quash  it  can  be  heard. — Lo|^n 
vs.  Uillegrass,  16  Cal.,  p.  201;  see,  also,  Chipman  vs. 
Bowman,  14  CaU,  p.  158;  Bell  vs.  Tliompson,  19  Cal., 
p.  706;  Sanchez  vs.  Carciaga,  31  Cal.,  p.  172. 

9.  Judge  at  Cuambkrs  cannot  decidk  certain 
CoNTROVERfiiES. — **Action  lor  damages  for  trespfl«s 
alleged  to  have  been  committed  by  defendant's  upon 
certain  quartz  mining  claims;  and  al^o,  for  a  peipetual 
injunction  against  trespasses,  which  was  planted. 
Defendants  deny  all  the  allegations  of  the  complaint, 
and  set  up  ownership  of  certain  mining  gi-ounds. 
Verdict  generally  *for  defendants,'  and  judgment  in 
their  favor  for  costs.  Defendants  move  to  amend  the 
judgment  by  dissolving  the  injunction.  Motion  de- 
nied, but  the  judgment  modified  so  as  to  peimit  defend- 
ants to  work  the  ground  set  up  in  their  answer.  After 
the  term  had  expired,  defendants  appeal  from  this 
order  refusing  to  dissolve  the  injunction,  and  subse- 
quently, upon  defendants  giving  bond,  the  Judge,  in 

chambers,  made  an  ex  parte  oider  directing  plaintiffs 
to  yield  possession  of  the  ground  de,scribt;d  in  the 
answer  to  defendants,  which  order  plaintiffs  refused  to 
obey;  and  then  Ibl lowed  an  order  to  show  cause  why 
they  should  not  be  punished  for  contempt.  Held:  that 
the  Court  had  no  power  to  make  the  ex  parte  older  for 
the  restitution  of  possession  or  the  induction  of  defend- 
ants into  ix»ssession  of  the  premises,  as  this  was  in 
effect  to  decide  the  whole  controversy  in  limine,  and 
to  execute  the  judgment  by  an  ex  pai-te  older;  that 
the  possession  by  plaintiffs  of  the  premises  was  prop- 
erty, and  could  not  be  disposed  of  except  in  due 
course  of  law;  and  that  all  the  subsequent  orders — 
for  contempt,  etc. — being  dependent  on  this,  fall  with 
it.'* — Syllabus,  Brennan  vs.  Gaston,  17  Cal.,  p.  375. 

10.  Making  Order  for  Discharge  of  Guardian, 
Etc. — Sec  note  to  next  section. 

Pdwersof         167.     The  Judges  of  the  Probate  Court  may,  at 
Judges  at     chambers,  appoint  appraisers,  receive  inventories  and 

chambers.  '     i  a  a  j. 

accounts  to  be  filed  in  the  Probate  Court;  suspend  the 
powers  of  executors,  administrators,  or  guardians,  in 
the  cases  allowed  by  law;  grant  special  letters  of 
administration  or  guardianship;    approve  claims  and 


/ 
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touds;  and  direct  the  issuance,  from  the  Probate 
Courts,  of  all  writs  and  process  necessary  in  the  exer- 
cise of  their  power, 

XoTB. — stats.  1663,  p.  339.  Probate  Judge  may,  at 
charobenB,  diftcharge  a  f^uardian  or  perform  any  act 
necessarily  preliminary  to  such  act. — Warder  ▼&. 
Elkins,  38  Cal.,  p.  430. 


CHAPTER  ni. 

PARTICULAR  DISQUALIFICATION   OF  JUDGES, 

SECnoam,  When  disqualified. 

171.  Not  to  act  as  attorney  in  his  own  Court. 

172.  Certain  Judges  not  to  act  as  attorneys. 

173.  No  judicial  officer  to  have  a  partner. 

170.    A  Judffe  cannot  act  as  such  in  any  of  the  fol-  when  dis- 
lowing  cases: 

1.  In  an  action  or  proceeding  to  which  he  is  a  party, 
or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party  by  consan- 
guinity or  affinity  within  the  third  degree,  computed 
according  to  the  rules  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding; 

—But  this  section  does  not  apply  to  the  arrangement 
of  the  calendar  or  the  regulation  of  the  order  of  busi- 
ness, nor  to  the  power  of  transferring  the  cause  to 
another  county. 

NoTE. — Stats.  1868,  p.  843.  The  three  causes  stated 
in  the  text  are  the  only  ones  which  work  a  disqualifica- 
tion of  a  judicial  officer.  The  exhibition  by  a  Judge 
of  partisan  feeling,  or  the  unnecessary  expression  of  an 
opinion  upon  the  justice  or  merits  of  a  controversy, 
though  exceedingly  indecorous,  improper,  and  repre- 
hensible, as  calculated  to  throw  suspicion  upon  the 
judgments  of  the  Court  and  bring  the  administration 
of  justice  into  contempt,  are  not,  under  the  statute, 
sufficient  to  authorize  a  change  of  venue  on  the  ground 
that  the  i^^^  is  disqualified  from  sitting.    The  law 


120  Code  of  Civil  Procedure.  . 

esitablishes  a  different  rule  for  determining  the  qualifi- 
cation of  Judges  from  that  applied  to  juroiiB.  The 
reason  for  the  distinction  is  obvious.  The  province  of 
the  jury  is  to  determine  from  the  evidence  the  issues  of 
fact  presented  by  the  parties,  and  their  decision  is  final 
in  all  cases  where  there  is  a. conflict  of  testimony.  The 
province  of  a  Judge  is  to  decide  such  questions  of  law 
as  may  arise  in  tlie  progress  of  the  trial.  His  decisions 
upon  these  points  are  not  final,  and  if  erroneous,  the 
party  has  his  remedy  by  appeal. — McCauley  vs.  Weller, 
12  Cal.,  p.  500. 

Not  to  act         171.     A  Judge  cannot  act  as  attorney  or  counsel  in 

a.«  Attorney  , 

in  ii^oirn  a  Court  in  which  he  is  Judge,  or  in  an  action  or  pro- 
ceeding removed  therefrom  tg  another  Couii;  for  trial 
or  review,  or  in  an  action  or  proceeding  f5rom  wliich 
an  appeal  may  lie  to  his  own  Court. 

Note.— stats.  1863,  p.  343. 

Certain  172.    A  Justicc  of  tlic  Supreme  Court,  or  Judffe 

Judges  not  t  •       •  »  o 

to  act  as      of  the  District  Court,  cannot  act  as  attorney  or  counsel 

attorneys.  '  "^ 

in  any  Court  of  this  State,  except  in  an  action  or  pro- 
ceeding to  which  he  is  a  party  on  the  record. 

Note.— Stats.  1863,  p.  343. 

Ko  judicial       173.     No  Judffc  or  othcr  elective  iudicial  officer, 

officer  to  .  V  7 

bavea        or  Distiict  Court  Commissioner,  shall  have  a  partner 

partner.  ^  '  ^ 

acting   as  attornej-  or  counsel  in  any  Court  of  this 
State. 

Note.— Stats.  1863,  p.  343. 


CHAPTER   IV. 

INCIDENTAL    POWERS   AND   DUTIES   OF  JUDICIAL   OFFICERS.- 

Skction  176.  General  powers  of  Judges  out  of  Court. 

177.  Powers  of  judicial  officers  as  to  conduct  of  proceedings 

before  them. 

178.  Same. 

179.  Same. 
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176.  A  Judffe  may  exercise,  out  of  Court,  all  the  General 

o  •/  y  ?  powera  of 

jHOwers  expressly  couferred  upon  a  Judge,  as  contra-  of"^|5JjJ"^ 
distinguished  from  the  Court. 

177.  Every  judicial  officer  has  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  Powers  of 

^  judicial 

presence,  and  in  the  proceedings  before  him,  when  he  to^^onJJJj 
is  engaged  in  the  performance  of  an  official  duty;  fngfbofSrc 

2.  To  compel  obedience  to  his  lawful  orders,  as  pro- 
vided iu  this  Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in 
a  proceeding  before  him,  in  the  cases  and  manner  pro- 
vided iu  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding 
pending  before  him,  and  in  all  other  cases  where  it 
may  be  necessary,  in  the  exercise  of  his  powers  and 
duties. 

178.  For  the  effectual  exercise  of  the  powers  con-  Snmo. 
ferred  by  the  last  section,  a  judicial  officer  may  punish 

for  contempt,  in  the  cases  provided  in  this  Code. 

NoTB.— See  Sees.  1209  to  1222,  inclusive,  post. 

179.  The  Justices  of  the  Supreme  Court,  and  the  Same. 
Judges  of  the  District  and  County  Courts,  have  power 

in  any  part  of  the  State,  and  Justices  of  the  Peace 
within  their  respective  counties,  and  Police  Judges, 
and  Judges  of  Municipal  Courts,  within  their  respec- 
tive cities  or  towns,  to  take  and  certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance 
of  real  proj)erty,  or  of  any  other  written  instrument; 

2.  The  acknowledgment  of  satisfaction  of  a  judg- 
ment of  any  Court; 

3.  An  affidavit  or  deposition  to  be  used  m  this  State. 

NoTK.— Stats.  18G3,  p.  345. 

16— Vol.  I. 
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Subsequent 
applica- 
tions for 
orders, 
when 
prohibited. 


Violation 
of  last 
section. 


No 

proceeding 
affocted  by 
a  vacancy 
in  office  of 
Judge,  etc 


Proceed- 
ings to  be 
in  the 
English 
languaifo, 
except  in 
certain 
counties. 


CHAPTER  V.    ■ 

MISCELLANEOUS      PROVISIONS      RESPECTING      COURTS      AND 

JUDICIAL  OFFICERS. 

Section  182.  SiibsequeDt  applications  for  orders,  when  prohibited. 

183.  Violation  of  last  section. 

184.  No    proceedinpf   affected   by  a   vacancy  in    office    of 

Judge,  etc. 

185.  Proceedings  to  be  in  the  English  language,  except  in 

certain  counties. 

186.  Abbreviations  and  figures. 

187.  Means  to  be  used  to  execute  judicial  powers  in  certain 

cases. 

182.  If  an  application  for  an  order,  made  to  a 
Judge  of  a  Court  in  which  the  action  or  proceeding  is 
pending,  is  refused,  in  whole  or  in  part,  or  is  granted 
conditionally,  no  subsequent  application  for  the  same 
order  can  be  made  to  any  Court  Commissioner,  or  any 
other  Judge,  except  of  a  higher  Court;  but  nothing 
in  this  section  applies  to  motions  refused  for  any 
informality  in  the  papers  or  proceedings  necessary  to 
obtain  the  order. 

Note.— stats.  1863,  p.  345. 

183.  A  violation  of  the  last  section  may  be  pun- 
ished as  a  contempt,  and  an  order  made  contrary 
thereto  may  be  revoked  by  the  Judge  who  made  it, 
or  vacated  by  a  Judge  of  the  Court  in  which  the 
action  or  proceeding  is  pending. 

Note.— Stats.  18G3,  p.  345. 

184.  No  proceeding  in  any  Court  of  justice,  in  an 
action  or  special  proceeding  pending  therein,  is 
affected  by  a  vacancy  in  the  office  of  all  or  any  of  the 
Judges,  or  by  the  failure  of  a  term  thereof. 

Note.— Stats.  1803,  p.  345. 

186.  Every  written  proceeding  in  a  Court  of  jus- 
tice in  this  State,  or  before  a  judicial  officer,  except  in 
the  Counties  of  San  Luis  Obispo,  Santa  Barbara,  Los 
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Angele.%  and  San  Diego,  must  be  in  the  English  lan- 
guage, and  in  the  excepted  counties  may  be  either  in 
the  English  or  Spanish  language. 

Note.— Stats.  1863,  p.  345.  • 

186.  Such  abbreviations  as  are  in  common  use  Abbrevia- 

tioDa  and 

may    be    used,  and  numbers  may  be   expressed   by  ^e^^^^ 
figures  or  numerals  in  the  customary  manner. 

NoTK.--Stat8. 1803,  p.  344. 

187.  TVhen  iurisdiction  is,  by  this  Code  or  by  any  Means  to 

•'  '     -^  J        J     bo  used  to 

Other  statute,  conferred  on  a  Court  or  judicial  officer,  ^^^^^^ 
all  the  means  necessary  to  carry  it  into  effect  are  also  cortain"* 
given;  and  in  the  exercise  of  the  jurisdiction,  if  the 
ooupse  of  j>roceeding  be  not  specifically  pointed  out 
by  this  Code  or  the  statute^  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may 
a{»pear  most  conformable  to  the  spirit  of  this  Code. 

NoTK. — This  sftction  is  adopted  from  the  New  York 
Code.  The  italicized  words  have  been  added  by  this 
Commisiiion. 


cases. 


TITLE    III. 

or  PERSONS  SPECIALLY  INVESTED  WITH  POWERS  OP 

!&.  JUDICIAL  NATURE. 

Chapter     I.   Of  jurors. 

II.   Of  Court  Conimissionei^s. 


CHAPTER  I. 

OP   JURORS. 


AkTICLK     I-    JUBORS  IK  GENBRAL. 

II.   Qualifications  and  exemptions  op  jurors. 
iii.  3ianner  of  selecting  and  returning  jl'rors  for 
Courts  of  record. 
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Article  IV.  Time  and  manner  of  drawing  jrHORs  for  Coit] 

OF  RECORD.  * 

V.  Manner    of    summoning   jurors    for   Courts     ov 

RECORD. 

VI.  Manner  of  summoning  jurors  for  Courts  not  oy 

RECORD. 

VII.  Manner  of  summoning  juries  of  inquest. 
VIII.  Obedience  to  summons,  how  enforced. 
IX.  Of  impaneling  a  Grand  Jury. 
X.  Of  impaneling  trial  jury  in  Courts  of  record. 
XI.  Of  impaneling  a  trial  jury  in  Courts  not    ois* 

RECORD. 

XII.  Of  impaneling  juries  of  inquest. 


ARTICLE  I. 


Jury 
dorined. 


DifTeront 
kindei  of 
juritis. 


Grand 

Jury 

detined. 


Trial  jury 
doHood. 


jurors  in  general. 

Section  190.  Jury  defined. 

191.  Different  kinds  of  juries. 

192.  Grand  Jury  defined. 

193.  Trial  jury  detined. 

194.  Number  of  a  trial  jury. 

195.  Jury  of  inquest  defined. 

190.  A  jury  is  a  bodj'  of  men  temporarily  selected 
from  tlie  citizeus  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public 
offense,  or  to  try  a  question  of  fact. 

191.  Juries  are  of  three  kinds: 

1.  Grand  juries;  • 

2.  Trial  juries; 

3.  Juries  of  inquest. 

192.  A  Grand  Jury  is  a  body  of  men,  not  less  than 
thirteen  nor  more  than  fifteen  in  number,  returned  at 
stated  periods  from  citizens  of  the  county,  before  a 
Court  of  competent  jurisdiction,  and  sworA  to  inquire 
of  public  offenses  committed  or  triable  within  the  • 
connty. 

Note.— Stats.  1863,  p.  630. 

193.  A  trial  jury  is  a  body  of  men  retunied  from 
the  citizens  of  a  particular  district,  before  a  Court  or 
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o.'ncer  of  competent  iuriadiction,  and  sworn  to  tiy  and 
detemiiue,  by  a  unanimous  verdict,  a  question  of  fact. 

194.  A  trial  iuit  consists  of  twelve  men,  unless  Number  of 

.  "      "  a  trial  jury. 

the  parties  to  the  action  or  proceeding  agree  upon  a 
less  number. 

Note. — A  party  failirif^  to  appear  at  the  trial,  it 
operated  as  a  consent  on  hi?  part  that  the  issue  should 
be  tried  by  the  Court  without  a  jury.  The  other  party 
could  have  made  this  consent  mutual  by  submitting 
the  case  to  the  Court;  but  if  such  a  course  is  not  taken, 
and  the  party  appearing  calls  for  a  jury,- he  is  bound  to 
take  the  number  required  by  law.^  Twelve  is  the  num- 
ber, and  a  less  number  will  not  constitute  a  legal  jury 
^'ithout  the  consent  of  the  adverse  party.  Such  con- 
sent must  be  express,  and  entered  at  the  time  in  the 
minutes  of  the  Court;  it  cannot  be  inferred  from  the 
mere  absence  of  the  adverse  party. — Gillespie  vs.  Ben- 
son, 18  Cal.,  p.  411. 

195.  A  iurv  of  inquest  is  a  body  of  men,  sura-  Jury  of 

inquest 

moned  fix>m  the  citizens  of  a  particular  district,  before  denned, 
the  Sheriff,   Coroner,  or  other  ministerial  officer,  to 
inqmre  of  particular  facts. 


ARTICLE  II. 

QUALITICATIOKB  AND  EXEMPTIONS  OF   JURORS^ 

SKcnoN  198.   Wh%  are  competent  to  act  as  jurors. 

199.  Who  are  not  competent  to  act  as  jurors. 

200.  Who  are  exempt. 

201.  Who  may  be  excused. 

.  198.     A  person  is  competent  to  act  as  a  juror  if  he  who  are 

,  Gompotoot 

06:  to  act  as 

jurors. 

1.  A  citizcD  of  the  United  States,  an  elector  of  the 
county,  and  a  resident  of  the  township  at  least  three 
•months  before  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties  and  not 
decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  lan- 
guage in  which  the  proceedings  of  the  Courts  are  had; 
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4.  Assessed  on  the  last  asscssmeut  roll  of  his  county, 
on  property  belonging  to  him. 

Note.— Stats.  1863,  p.  630;  1864,  p.  462;  3  Cal.,  p. 
107;  4  Cal.,  p.  175;  6  Cal.,  p.  406;  17  Cal.,  p.  320. 

iSuhd.  1.— "An  elector  or  the  county, "  etc. — 
Sampson  vs.  Schaffer,  3  Cal.,  p.  107.    **Ani>  a  resi- 
dent."— Residence  dej^nds  upon  intention,  as  well  as 
fact,  and  mere  inhabitancy  for  a  short  period,  against 
the  intention  of  acquiring  a  domicile,  would  not  make 
a  resident  within  the  mcanin^^  of  the  law. — People  vs. 
Fcralta,  4  Cal.,  p.  175.    A  citizen  of  the  State  who  htks 
resided  only  fourteen  days  in  a  county,  and  then  was 
absent  several  months  from  the  State,  with  the  intcDtion 
of  returning  to  that  county  as  his  home,  and  does 
return,  and  has  resided  fourteen  days  in  the  county 
fiince  his  return,  is  qualified  to  act  as  a  juror,  so  far  as 
residence  is  concenied.    If  he  had  resided  but  one  day, 
with  the  intention,  in  good  faith,  of  making  the  county 
his  home,  and  then  loft,  with  the  intention  of  returning 
{animus  revertendi),  and  actually  did  return,  his  resi- 
dence would  have  dated  from  the  day  of  his  first  settle- 
ment or  arrival  in  the  county,  and  not  from  the  date  of 
his  return. — People  vs.  Stonecifer,  6  Cal.,  p.  410.    On 
a  motion  for  a  new  trial,  plaintiff's  attorney  (the  client 
being  absent)  made  affidavit  that  since  the  trial  he  had 
discovered  that  M.,  one  of  the  jurors,  was  incom- 
petent,  because   a  resident  of  the  State  only  three 
months.    M.  also  makes  affidavit  that  he  was  a  resi- 
dent of  the  State  for  that  time  only.    Held,'  that  3f. 
was  a  competent  juror. — Thompson  vs.  Paig^,  16  Cal., 
p.  78.    In  a  criminal  case,  the  objection  that  one  of  the 
jurors  was  an  alien,  cannot  be  taken  for  the  first  time 
upon  the  motion  for  a  new  trial,  not  even  if  the  defend-  * 
ant  was  not  aware  of  the  juror's  alienage  at  the  time 
of  the  verdict.    The  defendant  might  have  examined 
the  juror  on  this  sul^ect  and  exercised  the  right  of  chal- 
lenge before  the  juror  was  sworn. — People  vs.  Chung 
Git,  17  Cal.,  p.  322.     See,  also,  People  vs.  Stonecifer, 
6  Cal.,  p.  405. 

Snbd.  2.— The  words  "  and  not  decrepit "  are  added 
to  the  law  as  it  existed  prior  to  the  passage  of  this 
Code.  Want  of  hearing,  or  of  sight,  suffering  from 
physical  disease,  which  prevents  him  from  giving  at- 
tention to  the  proceedings  of  the  Court,  are  enough  to 
render  a  juror  disqualified. — Montague's  Case,  10  Grat- 
tan,  p.  767;  People  vs.  Arceo,  32  Cal.,  p.  45. 

Subd.  8. — See  the  case  of  People  vs.  Arceo,  32  Cal.* 
p.  40. 
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Subd*  4. — A  person  otherwise  qiialifled  is  not  a  com- 
petent juror  unless  he  has  been  assessed  on  the  last 
astsessment  roll  of  his  county,  on  property  belonging  to 
him. — People  vs.  Thompson,  34  Cal.,  p.  672. 

100.    A  person  is  not  competent  to  act  as  a  juror:  who  are 

1.  Who  does  not  possess   the    qualifications   pre-  J^™^®^^"* 
scribed  by  the  preceding  section;  jurors. 

2.  Who  has  been  convicted  of  a  felony  or  misde- 
meanor,  involving  moral  turpitude. 

NoTB.— Stats.  1863,  p.  630. 

300.    A  person  is  exempt  from  liability  to  act  as  who  are 

*■*■•'  exempt 

ajurorif  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  the  State  of  California; 

2.  A  person  holding  a  county  office; 

3.  An  attorney  and  counselor  at  law; 

4.  A  minister  of  the  gospel  or  a  priest  of  any  de- 
QomiDation; 

5.  A  teacher  in  a  college,  academy,  or  school; 

6.  A  practicing  physician; 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or 
attendant  of  a  County  Jail  or  the  State  Prison; 

9.  Employed  on  board  of  a  vessel  navigating  the 
wateraof  this  State; 

10.  An  express  agent,  mail  carrier,  telegraph  opera- 
tor, or  keeper  of  a  public  ferry  or  toll  gate; 

11.  An  active  member  of  the  fire  department  of  any 
<^ity,  town,  or  village  in  this  State,  or  an  exempt  mem- 
W  by  reason  of  five  years  active  service; 

12.  A  superintendent,  engineer,  or  conductor  on  a 
railroad. 

Note.— Stats.  1863,  p.  680 ;  1853,  p.  59 ;  1866,  p.  30 ; 
1802,  p.  862.    Subdivision  12  is  new. 

201.    A  juror  cannot  be  excused  by  the  Court  for  Who  may 

{.  .  beezoused. 

Slight  or  trivial  cause,  or  for  hardship,  or  inconveni- 
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ence  to  his  business,  but  ouly  when  material  injury  or 
destruction  to  bis  property,  or  that  of  the  public 
intrusted  to  him,  is  threatened,  or  when  his  own 
health,  or  the  sickness  or  death  of  a  member  of  his 
family,  requires  his  absence. 

Note.— Stats.  1863,  p.  630.    It  has  been  hold   that 
the  Court  may,  for  a  good  reason,  on  its  own  motion, 
excuse  or  set  aside  a  juror  who  is  free  from  any  sttttfi" 
tory  diadbility^  and  possesses  the  legal  qualiScations 
of  a  juror. — Montague's  Case,  10  Grattan,  p.  767-    And 
**  even  if  a  juror  has  been  set  aside  by  the  Court  for  an 
insufficient  cause,  it  is  not  a  matter  of  error,  if  the 
trial  has  been  by  a  juiy  duly  sworn  and  impaneled  and 
above  all  exceptions.    Neither  the  prisoner  nor   the 
Government  in  such  a  case  have  suffered  injury." — 
United  States  vs.  Cornell,  2  Mason,  p.  91;  Tatune  vs- 
Young,  1  Port.,  p.  298;  Commonwealth  vs.  Hayden,  4 
Gray,  p.  19.    Where  a  Court  willfully  and  arbitrarily 
rejects  a  juror  not  disqualified  under  the  provision  of 
the  statute,  and  without  any  reasonable  ground  upon 
which  to  base  its  actions,  perhaps  it  might  bo  error. — 
See  People  vs.  Arceo,  32  Cal.,  p.  40. 


ARTICLE  III. 

MANNER    OF    SELECTING    AND    RETURNING    JURORS    FOB    COURTS    OF 

RECORD. 

Section  204.  List  of  persons  to  serve  as  jurors  to  be  made  by  Super- 
visors. 

205.  How  selection  shall  be  made. 

206.  List  to  contain  one  name  for  every  hundred  Inhabitants. 

207.  Person  who  served  as  juror  during  preceding  year  not 

to  be  selected. 
«  208.  List  to  be  placed  with  Clerk. 

209.  Duty  of  Clerk  on  receiving  lists. 

210.  Regular  jurors  to  serve  one  3'ear. 

List  of  204.    The  Board  of  Supervisors  of  each  county 

porroas       must,  at  their  fii'st  regular  meeting  in  each  year,  or  at 
niHdoby      any  other  meeting  if  neo^lected  at  the  first,  make  a 

Sapervi?ors         •'  o  o  ? 

list  of  persons  to  serve  as  jurors  in  Courts  of  record 
for  the  ensuing  year. 
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205.  They  must  proceed  to  select  and  list  from  How 

^  .  .  selection 

tho|C  assessed  on  the  assessment  roll  of  the  previous  ^^^  *>» 
year,  suitable  ])er3on8,  competent  to  serve  as  jurors; 
and  in  making  such  selection,  they  must  take  the 
names  of  sucli  only  as  are  not  exempt  from  serving, 
who  are  in  possession  of  their  natural  faculties,  and 
not  infirm  or  decrepit,  of  fair  character,  q^  approved 
integrity,  and  of  sound  judgment. 

206.  Such  lists  must  contain  not  less  than  one  for  List  to 

contain  one 

every  hundred  inhabitants  of  each  township  or  ward,  namofor 
having  regard  to  the  population  of  the  county,  so  that  fehabuanta 
the  whole  number  of  jurors  selected  in  the  county 
shall  amountj  at  least,  to  one  hundred,  and  not  exceed 
one  thousand. 

207.  In  making  such  selection,  the  Board  must  Person  who 

_  _    serredaa 

not  select  any  of  the  same  i^ersons  who  actually  served  j«ror 

•^  ^  •'  during  pro- 

as jurors  at  any  term  of  Court  during  the  preceding  noft^Vo^ 

year;  and  if  such  persons  are  drawn  and  returned  to  *®^®<^^®<^ 
serve  as  trial  jurors,  it  will  be  the  duty  of  the  Court 
to' strike  the  names  of  such  persons  fi'om  the  list  of 
jurors,  and  direct  the  Sheriff  to  fill  up  the  list  from 
among  the  neighboring  citizens  competent  to  serve  as 
jurors;  and  in  counties  having  ten  thousand  or  more 
inhabitants,  it  shall  be  a  good  cause  of  challenge  that 
any  trial  juror,  whether  on  the  regular  panel  or. taken 
from  among  the  bystanders,  has  served  as  a  trial  juror 
at  any  time  within  the  year  next  p'receding  the  mak- 
ing of  the  list  of  persons  to  serve  as  jurors  as  herein- 
before provided. 

208-     Certified  lists  of  the  persons  selected  to  serve  List  to  b% 

-  _  -    .        ,  .  rt  placed  with 

as  jurors  must  at  once  be  placed  m  the  possession  of  cierk. 
the  County  Clerk. 

209.     On  receiving  such  lists,  the  Clerk  must  file  Duty  of 
the  same  in  his  office,  and  write  down  the  names  con-  receiying 

'  lists. 

17— Vol.  I. 
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Regular 
jurors  to 
serve 
one  year. 


tained  therein  on  separate  pieces  of  paper,  of  the  same 
size  and  appearance,  and  fold  each  piece  so  a«  to  Un- 
ocal the  name  thereon,  and  deposit  them  in  a  box  to 
be  called  the  "jury  box." 

210.  The  persons  whose  names  are  so  returned  are 
known  as  regular  jurors,  and  must  serve  for  one  year, 
and  until  *ofher  jJersons  are  selected  and  returned. 


Jury  to  be 
drawn 
upon  the 
order  of  the 
Jadire. 


Clerk  to 
notify 
County 
Judge  and 
Shedff  of 
time  of 
drawing. 


ARTICLE  IV. 

TIME  AND    MAVSSR  OT    DBAWINQ    JUB0B8   FOB  C0UBT6    OT    B£OOBD. 

Section  214.  Jury  to  be  drawn  upon  the  order  of  the  Judge. 

215.  Clerk  to  notify  County  Judge  and  Sheriff  of  time  of 

drawing. 

216.  Sheriff  and  Judge  to  witness  drawing. 

217.  Drawing,  when  to  be  adjourned. 

218.  Shall  proceed,  when. 

219.  Drawing,  how  conducted. 

220.  After  adjournment  of  Court,  disposition  to  be  made  of 

ballots. 

221.  Copy  of  list  to  be  furnished  by  Clerk. 

214.  Not  less  than  ten  nor  more  than  thirty  days 
before  the  commencement  of  any  term  of  Court,  the 
Judge  thereof,  if  a  jury  will  be  required  therefor,  must 
make  and  file  with  the  County  Clerk  an  order  that  one 
be  drawn.  The  number  to  be  drawn  must  be  fixed  in 
the  order;  if  to  form  a  Grand  Jury,  it  must  be  twenty- 
four,  and  if  a  trial  jury,  such  number  as  the  Judge 
may  direct. 

Note.— A  substanticU  compliance  wi£h  the  time  of 
drawing  jurors,  as  prescribed  by  this  Chapter,  is  per- 
haps sufficient. — See  People  vs.  Rodriguez,  10  Cal.,  p. 
60;  People  vs.  Stuart,  4  Cal.,  p.  218;  Thrall  vs.  Smiley, 
9  Cal.,  p.  587;  see,  also,  note  to  Sec.  225,  post. 

215.  At  least  one  day  before  the  drawing,  the 
Clerk  must  notify  the  Sheriff  and  County  Judge  of  the 
time  when  such  drawing  will  take  place,  which  time 
must  not  be  more  than  three  days  after  the  receipt  by 
Mm  of  the  order  for  such  drawing. 
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216.  At  the  time  so  appointed,  the  Sheriff,  in  per-  I^JJ^^^ 
son  or  by  deputy,  and  the  County  Judge,  must  attend  ^Jjf^^^ 
at  the  County  Clerk's  office  to  witness  such  drawing, 

and  if  they  do  so,  the  Clerk  must,  in  their  presence, 
proceed  to  draw  the  jurors. 

217.  If  the  officers  so  notified  do  not  appear,  the  i^ja^inffi 
Clerk  must  adjourn  the  drawing  until  the  next  day,  aOjoumed. 
and,  by  written  notice,  require  two  electors*  of  the 

county  to  attend  such  drawing  on  the  adjourned  day. 

218.  I^  at  the  adjourned  day,  the  Sheriff,  County  sh^pro- 
Judge,  and  electors,  or  any  two  of  such  persons,  appear, 

the  Clerk  must  in  their  presence  proceed  to  draw  the 
jurors. 

219.  The  Clerk  must  conduct  such  drawing  as  Drawing. 

^  how 

follows:  conductod. 

1.  He  must  shake  the  hox  containing  the  names  of 
jurors  returned  to  him,  from  which  jurors  are  required 
to  be  drawn,  so  as  to  mix  the  slips  of  paper  upon 
which  such  names  were  written,  as  much  as  possible; 

2.  He  must  then  publicly  draw  out  of  the  box  as 
many  such  slips  of  paper  as  are  ordered  by  the  Judge; 

3.  A  minute  of  the  drawing  must  be  kept  by  one 
of  the  attending  officers,  in  which  must  be  entered 
the  name  contained  on  every  slip  of  paper  so  drawn, 
before  any  other  slip  is  drawn; 

4.  I^  after  drawing  the  whole  number  required,  the 
name  of  any  person  has  been  drawn  who  is  dead  or 
insane,  or  who  has  permanently  removed  from  the 
county,  to  the  knowledge  of  the  Clerk  or  any  other 
attending  officer,  an  entry  of  such  fact  must  be  made 
in  the  minute  of  the  drawing,  and  the  slip  of  p^per 
containing  such  name  must  be  destroyed; 

5.  Another  name  must  then  be  drawn,  in  place  of 
that  contained  on  the  slip  of  paper  so  destroyed,  which 
must,  in  like  manner,  be  entered  in  the  minutes  of  the 
drawing; 
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Same. 


After  ad- 
jonrnment 
of  Court, 
dispoBition 
to  bo  made 
of  ballots. 


Copy  of 
list  to  be 
flirzilahed 
by  Clork. 


6.  The  same  proceeclings  must  be  had  as  often  as 
may  be  necessaiy,  until  the  whole  number  of  jiirOrs 
required  are  drawn; 

7.  The  minute  of  the  drawing  must  then  be  signed 
by  the  Clerk  and  the  attending  officers  or  persons,  and 
filed  in  the  Clerk's  office; 

8.  Separate  lists  of  the  names  of  the  persons  so 
drawn  for  trial  jurors,  and  of  those  dmwn  for  grand 
jurors,  with  their  places  of  residence,  and  specifying 
for  what  Court  they  were  drawn,  must  be  made  and 
certified  by  the  Clerk  and  the  attending  officers  or 
persons,  and  delivered  to  the  Sherifl:'  of  the  county. 

220.  Afl;er  the  adjournment  of  any  Court  at  which, 
jurors  have  been  returned,  as  herein  provided,  the 
Clerk  must  inclose  the  ballots  containing  the  names 
of  those  who  attended  and  served  as  jurors  in  an  en- 
velop, under  seal,  and  the  ballots  of  those  who  did 
not  attend  and  serve  must  be  returned  to  tlie  jury 
box.  The  ballots  sealed  in  envelops  must  not  be  re- 
turned to  the  jury  box  until  all  the  ballots  therein 
have  been  exhausted. 

221.  The  County  Clerk  must  furnish  any  person 
applying  therefor,  and  paying  the  fees  allowed  by  law 
for  the  same,  a  copy  of  the  list  of  jurors  drawn  to 
attend  any  Comi;. 


Sheriff  to 
summon 

I'urors, 
lOW. 


AKTICLE  V. 

MAITNER  OF  SUMMONIKQ  JLROKS  FOR  COITRTB  OF  RECORD. 

Section  225.  Sheriff  to  summon  jurors,  how. 

226,  Court  may  order  jury  drawn,  when. 

227.  When  jury  may  be  completed  from  tho  body  of  U.e 
*  county. 

225.  As  soon  as  he  receives  the  list  of  jurors 
drawn,  the  Sheriff  must  summon  the  persons  named 
therein  to  attend,  by  giving  personal  notice  to  each, 
or  by  leaving  a  written  notice  at  his  place  of  resi- 
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dence,  with  some  person  of  proper  age,  and  must  re- 
tnm  the  list  to  the  Court  at  the  opening  thereof, 
Hpecifyiiig  the  names  of  those  who  were  summoned 
and  the  manner  in  which  each  person  was  notified. 

Note. — The  alleged  diEqimlification  of  one  of  the 
jurors  consists  in  the  fact  that  his  name  was  not  on  the 
venire  returned  by  the  Sheriff.  It  appears,  however, 
that  he  had  been  summoned  atthecommencemeot  of  the 
teim,  and  that  his  name  was  ent^ied  on  the  minutes, 
and  placed  in  the  box,  and  drawn  for  the  trial,  in  the 
same  manner  as  the  other  jurors  we'*e  drawn.  The 
objeciJon,  if  it  had  any  validity,  should  have  been 
urged  at  the  trial;  it  comes  too  late  after  verdict. 
The  object  of  the  law  is  to  secure  honest  and  intelli- 
|2^Mit  men  for  the  tnal,  and  it  is  of  no  practical  conse- 
quence in  what  order  or  at  what  time  during  the  term 
they  are  summoned.  It  would  be  productive  of  great 
hardship  to  permit  a  recond  trial  upon  a  ground  so 
technical  and  unsubstantial.  Unless  the  irregularity 
complained  of  in  the  formation  of  the  jury  goes  to  the 
merits  of  the  trial,  or  leads  to  the  inference  of  improper 
influence  upon  their  conduct,  their  verdict  should  not 
be  di<^turbed. — King  vs.  Hart,  4  Barn.  &  Aid.,  p.  430; 
United  States  vs.  Gilbert,  2  Sum.,  p.  19;  People  vs. 
Ransom,  7  Wend.,  p.  417;  Ambush  vs.  Hadley,  4 
Pick.,  p.  38;  Commonwealth  vs.  Norfolk,  5  Mass.,  p. 
435.  In  Page  vs.  Inhabitants  of  Danvefs,  7  Mel!^.,  p. 
327,  it  was  objected- that  certain  of  the  jurors  who  sat 
in  the  case  were  not  selected  in  conformity  with  law, 
and  were  not  qualified  to  act,  and  that  this  fact  the 
parties  had  for  the  first  time  learned  since  the  trial  and 
decision;  but  the  Court,  per  Shaw,  C.  J.,  said:  "If 
there  was  any  irregularity  in  the  manner  of  selecting 
the  jury,  and  if  this  w^ould  have  been  good  ground  of 
exception,  if  seasonably  taken,  still  it  came  too  late, 
after  proceeding  to  trial.  The  ground  is  not  that  the 
jurors  were  interested  or  prejudiced,  or  otherwise  per- 
sonally improper,  but  that  there  was  a  mere  UTCgular- 
ity,  not  apparently  affecting  the  merits.  Such  an 
objection,  if  available  at  all,  must  be  seasonably  taken. 
This  results  from  strong  considerations  of  policy  and 
expediency,  rendering  it  an  imperative  rule  of  prac- 
tice.—Thrall  vs.  Smiley,  9  Cal.,  p.  537. 

226.      Whenever  jnrors  are  not  drawn  and   sum-  CJoartmay 

order  jury 

moned  to  attend  any  CJourt  of  record,  or  a  sufficient  drawn. 
number  of  jurors  fail  to  appear,  such  Court  may,  in 
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its  discretion,  order  a  sufficient  number  to  be  forth- 
with drawn  and  summoned  to  attend  such  Comt;  or 
it  may,  by  an  order  entered  on  its  minutes,  direct  the 
Sheriff  of  the  county  forthwith  to  summon  so  many 
good  and  lawful  men  of  his  county  to  sei-ve  as  jurors 
as  the  case  may  require.  And  in  either  case  such 
jurors  must  be  summoned  in  the  manner  provided  by 
the  preceding  section. 

When  jury  227.  When  there  are  not  competent  jurors  enough 
fronftlfe**  prcscnt  to  form  a  panel,  the  Court  may  direct  the 
countyf  ****  Sheriff  or  other  proper  officer  to  summon  a  sufficient 
number  of  persons,  having  the  qualification  of  jurors, 
to  complete  the  panel,  from  the  body  of  the  county  and 
not  from  the  bystanders,  and  the  Sheriff  must  summon 
the  number  so  ordered,  accordingly,  and  return  the 
names  to  the  Court. 

NoTK. — See  notes  to  Sees.  214  and  225,  ante. 


ARTICLE  VI. 

MANKEB  or  BUMMONING  JURORS  FOR  COURTS  KOT  OF  tlECORD. 

Section  230.  Jurors  for  Police  and  Justices'  Courts,  by  whona  sum- 
moned. 

231.  How  summoned. 

232.  Oflacer's  return. 

Jurors  for         230.     When  jurore  are  required  in  any  Police  or 
Justices'      Justice's  Court,  jthey  must,  upon  the  order  of  the  Judore 

Courts,  by  5 -"       J  >     r  o 

moned"'*'"'  ^^  Justicc  thereof,  be  summoned  by  the  Sheriff,  Mar- 
shal, Policeman,  or  Constable  of  the  jurisdiction. 


How  sum- 
moned. 


231.  Such  jurors  must  be  summoned  from  the 
persons  resident  of  the  city  or  township,  competent  to 
serve  as  jurors,  by  notifying  them  orally  that  they  are 
so  summoned,  and  of  the  time  and  place  at  which  their 
attendance  is  required. 
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232.    The  officer  summoninff  such  jurors  must,  at  Offloer»« 

o  J  '         return. 

the  time  fixed  in  the  order  for  their  appearance,  return 
it,  with  a  list  of  the  persons  summoned  indorsed 
thereon. 


AKTICLE  VII. 

MAKKKB  OF  SUMMONINa  JURIES  07  INQUEST. 

Sccnox  235.  How  summoned. 

236.  Juries  of  inquest  must  be  summoned  by  the  HowBum- 
officer  before  whom  the  proceedings  are  had,  or  any 
Sheriff,  Policeman,  or  Constable,  from  the  persons  res-  , 
ident  of  the  county  competent  to  serve  as  jurors,  by 
notifying  them  orally  that  they  are  so  summoned,  and 
of  the  time  and  place  at  which  their  attendance  is 
required. 


AKTICLE  VIII. 

OBKDISKCE  TO  SUMMONS,  HOW  SNTOBCED. 

Section  238.  Obedience  to  summons,  how  enforced. 

238.  •  Any  juror  summoned  who  willfully,  and  with-  Obedience 
out  reasonable  excuse,  fails  to  attend,  may  be  attached  ™  fj^^^ 
and  compelled  to  attend,  and  the  Court  may  also  im- 
pose a  fine  not  exceeding  one  hundred  dollars,  upon 
which  execution  may  issue.     If  the  juror  was  not  per- 
sonally served,  the  fine  must  not  be  imposed  until,- 
upon  an  order  to  show  cause,  an  opportunity  has  been 
offered  the  juror  to  be  heard. 

Note.— Stats.  1868,  p.  630. 


ARTICLE  IX. 

OF  IMPANELIKO  A  GRAND   JURT. 

Sectioh  241.  Grand  Jury,  when  to  be  impaneled. 

242.  Qrand  Jury,  how  constituted. 

243.  Jury  to  be  impaneled  as  prescribed  in  Penal  Code. 
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Grand  '  241.    At  the  openinff  of  each  rejs:ular  term  of  the 

Jury,  when  i  &  to 

to  be  County  Court  (unless  otherwise  directed  by  the  Jud^e), 

impaneled.  •/  \  ^  o    /' 

and  as  often  thereafter  as  to  the  Judge  may  seem  proj>er, 
a  Grand  Jury  may  be  impaneled. 

Grand,  242.    When,  of  the  jurors  summoned,  not  less  than 

Jury,  how  '  •*  ' 

conatitutod  thirteen  nor  more  than  fifteen  attend,  they  shall  con- 
stitute the  Grand  Jury.  If  more  than  fifteen  attend, 
the  Clerk  must  call  over  the  list  summoned,  and  the 
fifteen  first  answering  shall  constitute  the  Grand  Jury. 
If  less  than  thirteen  attend,  the  panel  may  be  filled  to 
fifteen  as  provided  in  Section  226. 

Jury  to  be        243.    Thereafter  such  proceedings  shall  be  had  in 

impaneled         •  -i      i  •       r% 

•«  W^, .      impaneling  the  Grand  Jury  as  are  prescribed  m  Fart 

Bonbod  in  *  o  ./  jr 

Penal  Code   Jj  ^^f  rp^^,  l^^^j^j^  Q^j^^^ 


ARTICLE  X. 

OF  IMPANELING  TRIAL  JURY  IN   COURTS   OF   RECORD. 

Section  246.  Clerk  to  caU  list  of  jurors  summoned,  etc. 

247.  Jury  to  be  impaneled  as  prescribed  in  Part  II. 

Oi«rkto  246.    At  the  openins:  of  Court.,  on  the  day  trial 

jurors  sum-  luroi's  havc  been  summoned  to  api>ear,  the  Clerk  must 

moned.  etc.  ^  a  a         ? 

call  the  names  of  those  summoned,  and  the  Court  may 
then  hear  the  excuses  of  jurors  summoned.  The  Clerk 
must  then  write  the' names  of  the  juroi^  present  and 
not  excused,  upon  separate  slips  or  ballots  of  paper, 
and  fold  such  slips  so  that  the  names  are  concealed, 
and  then,  in  the  presence  of  the  Court,  deposit  the 
shps  or  ballots  in  a  box,  which  must  be  kept  sealed 
until  ordered  by  the  Court  to  be  opened. 

Jury  to  be        247.    When  thereafter  an  action  is  called  for  trial 

im  panel  od 

wpre-        by  the  Court,  such  proceedings  shall  be  had  in  impan- 
PartiL       eling  the  trial  jury  as  are  prescribed  in  Part  II  of  this 
Code. , 
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ARTICLE  XI. 

OF  IMI*A^ELISO  A  TKIAL  JURY  IN  COURTS  NOT  OF  RECORD. 

Section  230.  Proceedings  in  forming  jury  in  Courta  not  of  record. 
2ol.  How  impaneled. 

250.  At   the  time  appointed  for  a  jury  trial,  in  T^ooeed- 
Police  or  Jii^iees'  Courts,  tlie  list  of  jurors  summoned  /ur?^-"* 
must  be  called,  and  the  names  of  those  attending  must  ©f  rSorl.* 
be  written  upon  separate  slips  of  paper,  folded  so  as  to 
conceal  the   names,  and  placed  in  a  box,  fi'om  which 

the  trial  jury  must  be  drawn. 

251.  Tliereafter,  if  the  action  is  a  criminal  one,  JJj^^^^ig^ 
the  jurj  must  be  impaneled  a^  provided  in  Tue  Penal 

Code.     If  a  civil  one,  as  provided  in  Part  11  of  this 
Code. 


ARTICLE  XII. 

OF   IMPANELING  JURIES  OF  INQUEST. 

Section  254.  Mode  and  manner  of  impaneling. 

254.     The  mode  and  manner  of  impanelinfi^  juries  Mode  and 

\  .       maiinorof 

of  inquest  are  provided  for  in  the  provisions  of  the  dif-  j^panei- 
ferent  Codes  relating  to  such  inquests. 

Note. — The  Commissionors  reported  the  preceding 
Chapter  as  a  substitute  for  the  then  existing  statutes 
on  the  same  subject.  We  had  a  jury  law  applicable  to 
thirty-three  counties;  another,  entirely  different  in  its 
provisions,  applicable  to  sixteen  counties;  and  still 
another,  differing  from  both,  applicable  to  San  Fran- 
cisco alone  (Stjits.  1861,  p.  573;  1863,  p.  630;  1864,  p. 
524);  and  various  statutes  of  local  application. 


CHAPTER  n. 

OP  COURT  COMMISSIONERS. 


Skction  258.  Court  Commissioners,  how  appointed. 
259.  Powers  of  Court  Commissioners. 

18— Vol.  I. 
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Court  Com-      268,     The  District  Courts  may  appoint,  for  each. 

aSJointed.  <^^^°*y  ^^  their  respective  districts,  a  Commissioner, 
to  be  designated  as  "Court  Commissioner"  of  the 
county.  If  portions  of  a  single  county  are  assigned 
to  different  districts,  then  a  Commissioner  may  be 
appointed  to  reside  in  each  portion  of  the  county  thus 
assigned. 

Note.— StatB.  1863,  p.  338;  1864,  pf229. 

Powera  of        250.    Every  such  Commissioner  has  power: 
miaaionerg.       J.  To  hear  and  determine  ex  parte  motions  for  orders 
and  writs  (except  orders  or  writs  of  injunction)  in  the 
District  and  County  Courts  of  the  county  for  which  he 
is  appointed; 

2.  To  take  proof  and  report  his  conclusions  thereon, 
as  to  any  matter  of  fact  (other  than  an  issue  of  fact 
raised  in  the  pleadings),  upon  which  information  is 
required  by  the  Court;  but  any  party  to  the  proceed- 
ings may  except  to  such  report  within  four  days  after 
written  notice  that  the  same  has  been  filed,  and  may 
argue  his  exceptions  before  the  Court,  on  giving  notice 
of  motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings 
whenever  the  same  may  be  required  in  actions  or  pro- 
ceedings in  such  District  and  County  Courts,  and  to 
examine  the  sureties  thereon  when  an  exception  has 
been  taken  to  their  sufficiency,  and  to  administer  oaths 
and  affirmations,  and  take  affidavits  and  depositions  in 
any  action  or  proceeding  in  any  of  the  Courts  of  this 
State,  or  in  any  matter  or  proceeding  whatever. 

Note.— stats.  1863,  p.  338;  1864,  p.  229. 

Subd.  1. — "  Except  orders,  or  writs  of  injunction," 
the  Court  Commissioner  has  no  jurisdiction  to  hear 
motions  relative  to  the  dissohition  of  an  injunction. — 
Stone  vs.  Bunker  Hill  M.  Co.,  28  Cal„  p.  497.  Whether 
an  appeal  may  be  taken  from  an  order  of  a  Court  Com- 
missioner dissolving  an  injunction,  without  first  apply- 
ing to  the  District  Court  to  correct  the  error,  was  a 
question  stated  by  the  Court  but  not  decided. — Id.  It 
was  held,  that  under  the  Practice  Act,  Section  195,  as 
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it  exist  el  before  the  Code  (compare  Sec.  661,  of  this 
Code),  that  the  Ck)urt  Commisfiioner  was  authorized  to 
extend  the  time  for  filing  statement  on  motion  for  new 
trial,  twenty  days,  in  addition  to  the  five  or  ten  days 
ipven  by  statute. 

.  CoMMissioifSRs  IN  Equity  were  purposely  omitted 
by  the  Legislature. 


TITLE   IV. 

OF  THE   MINISTERIAL  OFFICERS  OP  THE   COURTS  OP 

JUSTICE. 

Chapter     L  Of  minisierial  officers  generally. 

n.  Of  the  Secretary  and  Bailiff  of  the 
Supreme  Court. 
HI.  Of  Phonographic  Reporters. 


CHAPTER  I. 

OF  MINISTERIAL   OFFICERS   GENERALLY. 
Section  262.  Election,  powers  and  duties,  where  prescribed. 

262.     The  modes  of  election,  powers  and  duties  of  Election, 

-  powers  and 

the  Attorney  General,  Clerk  of  the  Supreme  Court,  duties, 
Reporter  of  the  Supreme  Court,  Clerks,  Sheriffs,  and  prescribed. 
Coroners,  are  prescribed  in  The  Political  and  Penal 
Codes. 

Note. — For  duties  of  Attorney  General,  See  Pol. 
Code,  Sec.  470;  Clerk  of  Supreme  Court,  see  Pol.  Code, 
Sec.  750;  Reporter  of  Supreme  Court,  see  Pol.  Code, 
Sec.  771;  Clerks,  see  Pol.  Code,  Sees.  4204,  4205;  and 
Sheriffs,  see  Pol.  Code,  Sec.  4176,  Penal  Code,  Sec.  1216 
et  Feq.,  and  1601  et  seq.;  Coroners,  see  Pol.  Code,  Sees. 
42B5-4290,  inclusive,  Penal  Code,  Sec.  1510. 
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CHAPTER  II. 

«F  THE  SECRETARY  AND  BAILIFF  OF  THE  SUPREME    CDUItT. 

Section  265.  Justices  may  ftppoint. 
266.  Tenure  and  duties. 

Justices  265.    The  Justices  of  the  Supreme  Court  may  ap- 

appoint,       point  a  Secretary  uud  Bailiff. 

Tenure  and      266.     The  Secretary  and  Bailiff  hold  their  offices 

datiee. 

at  the  pleasure  of  the  Justicen,  and  must  perform  such 
duties  as  may  be  required  of  them  by  the  Court  or 
any  Justice  thereof. 


CHAPTER  in. 

OF  PHONOGRAPHIC  REPORTERS. 

Section  269.  How  appointed,  and  duty. 

270.  Report  prima  facie  correct. 

271.  Compensation. 


How     ^         269.     The  Juds-e  of  each   Judicial   District,  and 

appumtod,  *-* 

and  duty,     each  Couuty  Judge,  may  appoint  a  comi)ctent  short- 
hand Reporter,  to  hold  office  during  the  pleasure  of 
the  Judge,  and  who  must,  at  the  request  of  either 
party,  or  in  the  discretion  of  the  Court,  in  a  civil 
action  or  proceeding,  or  criminal  action  or  proceeding, 
on  the  order  of  the  Court,  the  District  Attorney,  or 
the  counsel  for  the  defendant,  take  down  in  shorthand 
all  the  testimony,  the  rulings  of  the  Court,  the  excep- 
tions taken,  and   oral  instructions  given,  and  must, 
within  five  days,  or  such  reasonable  time  after  the  trial 
of  such  case  as  the  Court  may  designate,  write  out  the 
same  in  plain,  legible,  longhand  writing,  verify  and 
file  it,  together  with  the  original  shorthand  writing, 
with  the  Clerk  of  the  Court  in  which  the  case  was 
tried.    The  Reporter  of  the  County  Court  of  the  City 
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anil  County  of  San  Francisco  is  ex  officio  Eeporter  of 
the  Probate  and  ^lunicipal  Criminal  Couii;  of  such 
city  and  county. 

KoTE.—Stats.  1866,  p.  232.  See  Stat?.  1871-2,  p.  40(f 
*'An  Act  providing  for  the  appointment  of  a  Reporter 
in  the  First  Judicial  District  of  this  State,'*  approved 
March  16, 1872. 

270.  Ilis  report,  written  out  in  longhand  writing,  ^^^J^^^  . 
is  ]»riina  fiicie  a  correct  statement  of  the  evidence  and  correct. 
proceedings. 

KoTE.— StotP.  1866,  p.  232. 

271.  He  shall   receive,  as   compensation   for  his  Compon- 
services,  not  exceeding  ten  dollars  per  day  for  taking 
notes,  and  not  exceeding  twenty  cents  per  folio  for 
transcription,  to  be  paid  by  the  party  in  whose  favor 
judgment  is  rendered,  and  be  taxed  up  by  the  Clerk 

of  the  Court  as  costs  against  the  party  against  whom 

judgment  is  rendered.     In  case  of  failure  of  a  jury 

to  agree,  the  plaintiff  must  pay  the  Reporter's  fees 

accrued  to  that  time.    In  cases  where  a  transcript  may 

be  required  by  the  Court,  the  expense  thereof  must 

be  paid  equally  by  the  respective  parties  to  the  action, 

or  either  of  them,  in  the  discretion  of  the  Court;  and 

no  verdict  or  judgment  can  be  entered  up,  except  the 

Court  shall  otherwise  order,  until  the  Reporter's  fees 

are  paid,  or  a  sura  equivalent  thereto  deposited  with 

the  Clerk  of  the  Court.     In  no  case  shall  the  transcript 

be  paid  for  unless  specially  ordered  by  either  plaintiff' 

or  defendant,  or  by  the  Court;  nor  shall  the  Reporter 

be  required,  in  any  civil  case,  to  transcribe  his  notes 

until  the  compensation  per  folio  therefor  be  tendei;pd 

to  him  or  deposited  in  Court  for  that  purpose.     In 

criminal  cases,  when  the  testimony  has  been  taken 

down  by  order  of  the  Court,  the  compensation  of  the 

Reporter  must  be  fixed  by  the  Court  and  paid  out  of 

the  Treasury  of  the  county  in  which  the  case  is  tried, 

upon  the  order  of  the  Comi;. 

KoTB.— StaU.  1868,  p.  455. 
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•     TITLE  V. 

•P   PERSONS   SPECIALLY   INVESTED   WITH   MINISTE- 
RIAL POWERS  RELATING  TO  COURTS  OP  JUSTICB. 

Chapter    I.  Attorneys  and  counselors  at  law. 

n.  Of   other  persons   invested    with   such 
powers. 


CHAPTER  I. 

ATTORNEYS   AND    COUNSELORS  AT   LAW. 

Section  275.  Who  may  be  admitted  as  attorneys. 

276.  Qualifications. 

277.  Certificate  of  admission.    License. 

278.  Oath. 

279.  Attorneys  of  other  States. 

280.  Roll  of  attorneys. 

281.  Penalty  for  practicing  without  license. 

282.  General  duties. 

283.  Authority  of  attorney. 

284.  Change  of  attorney. 

285.  Notice  of  change. 

286.  Death  ur  removal  of  attorney. 

287.  Removal  and  suspension. 

288.  Conviction  of  felony.    Moral  turpitude, 

289.  Proceedings  for  removal  or  suspension. 
•  '      290.  Accusation. 

291.  Verification. 

292.  Citation  to  answer. 

293.  Appearance. 

294.  How  to  answer. 

295.  Demurrer. 
•              296.  Answer. 

297.  Trial. 

296.  Reference. 
299.  Judgment. 

Who  may        275.    Anv'white  male  citizen,  or  white  male  per- 

b«  admit-  .  .  ^ 

ted  as         son,  resident  of  this  State,  who  has  bona  fide  declared 

attorneys.  ' 

his  intention  to  become  a  citizen  in  the  manner  re- 
quired by  law,  of  the  age  of  twenty-one  years,  of  good 
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moral  character,  and  who  possesses  the  necessary  quali- 
fications of  learning  and  ability,  is  entitled  to  admis- 
gion  as  attorney  and  counselor  in  all  Courts  of  this 
State. 

Note.— Stats .  1851 ,  p.  48.  An  attorney  at  law  is  not  a 
person  holding  an  office  of  public  trust,  within  the  pro- 
hibitoiy  clause  of  Sec.  3,  Art.  II,  of  the  Constitution. 
The  right  to  practice  law  is  a  statutory  privilege,  sub- 
ject to  the  control  of  the  Legislature.  The  right  to 
practice  law  is  not  **  property,"  nor  a  "  contract," 
irithiD  the  meaning  of  the  Constitution.  The  State 
may  exclude  from  its  Courts  those  who  are  disloyal 
to  the  Federal  as  well  as  to  the  State  Grovemment. 
An  oath  may  be  required  by  the  Legislature  of  the 
State  {torn  an  attorney  purging  himself  of  certain  im- 
puted crimes.— See  Cohen  vs.  "Wright,  22  Cal.,  p.  203; 
Ex  Parte  Gregory  Yale,  24  Cal.,  p.  241. 

276.  Every  applicant  for  admission  as  attorney  Qnaiifiea- 
and  coonselor  must  produce  satisfactory  testimonials 

of  good  moral  character,  and  undergo  a  strict  exam- 
ination, in  open  Ck>urt,  as  to  his  qualifications,  by  the 
Justices  of  the  Supreme  Coirrt. 

NoTB.— See  note  to  preceding  section. 

277.  L^  upon  examination,  he  is  found  qualified,  Certificato 
the  Court  must  admit  him  as  attorney  and  counselor  "o^- 

in  all  the  Courts  of  this  State,  and  shall  direct  an  order 
to  be  entered  to  that  effect  upon  its  records,  and  that 
a  certificate  of  such  record  be  given  to  him  by  the  License, 
Clerk  of  the  Court,  which  certificate  is  his  license. 

Note.— Sec.  4,  of  statute  of  1861,  p.  40,  was  as  fol- 
lows: 

'*  Sec.  4.  The  District  and  County  Courts  of  this 
State  are  authorized  to  admit,  as  attorney  and  coun- 
selor in  their  respective  Courts,  any  white  male  citizen, 
or  white  male  person  who  has  bona  f  de  declared  his 
intention  to  become  a  citizen,  of  the  age  of  twenty-one 
years,  and  of  good  moral  character,  who  i)ossesses  the 
requisite  qualifications,  on  similar  testimonials  and  like 
examinations  as  are  required  by  the  preceding  section 
Ibr  admission  by  the  Supreme  Court,  and  may  direct 
their  Clerks  to  give  a  certificate  of  such  admission, 
which  certificate  shall  be  a  license  to  practice  in  such 
Courts.'' 
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The  intondod  effect  of  the  omission  of  this  section 
from  the  Code  was  to  prevent  District  and  County 
Courts  from  admitting  persons  a?  attorneys  and  coun- 
selors in  those  Courts.  The  Supreme  Court  is  alone 
vested  with  power  to  admit  attorneys  and  counselors 
to  practice  in  any  Courts  of  this  State. 

Oath.  278.     Every  person,  on  his  admission,  must  take  an 

oath  to  support  the  Constitution  of  the  United  States 
and  of  this  State,  and  to  discliarge  the  duties  of  attor- 
ney and  counselor  to  the  best  of  his  knowledge  and 
ability.  A  certificate  of  such  oath  must  be  indorsed 
on  the  license. 

Note.— Cohen  vs.  Wright,  22  Cal.,  p.  293;  Ex  Parte 
Gregory  Yale,  24  Cnl.,  p.  241. 

Attorneys  279.  Evcrv  whitc  male  citizen  of  the  United  States, 
btatas.  who  has  been  admitted  to  practice  law  in  the  highest 
Court  of  a  sister  State,  may  be  admitted  to  practice  in 
the  Courts  of  this  State,  upon  the  production  of  his 
license  and  satisfactory  evidence  of  good  moral  char- 
acter; but  the  Court  ma^  examine  the  applicant  as  to 
his  qualifications. 

Note. — In  a  recent  decision  the  Supreme  Court  say: 
"An  application  was  made  on  hehalf  of  Mr.  Snellin^, 
ho  not  personally  appearing  in  Court,  that  he  be  admit- 
ted to  practice.  The  application  is  ba?ed  upon  a  license 
showing  that  he  has  been  admitted  to  practice  in  aU  tho 
Courts  of  the  State  of  Oregon,  and  satisfactory  evidence 
•  of  good  moral  character.  The  first  rule  of  the  Court 
requires  that  the  applicant  must  personally  appear  in 
Court  at  the  time  the  motion  for  his  admission  is  made. 
"Wo  are  urged  to  depart  from  the  requirements  of  the 
rule  in  this  instance,  because  of  a  personal  injury  sus-' » 
tained  by  the  applicant,  which  temporarily  prevents 
his  personal  appearance  in  Court,  Similar  applica- 
tions made  heretofore  haye  been  denied.  The  statute 
concerning  attorneys  and  counselors  at  law,  in  fbrthor- 
ance  of  which  the  rule  in  question  was  made,  regulates 
with  great  strictness  the  method  in  which  attorneys  are 
to  be  admitted.  Satisfactory  testimonials  of  g^d  moral 
character  are  in  all  cases  required,  and  in  general  a 
strict  examination  as  to  professional  qualifications  is 
exacted.  It  is  made  tho  absolute  duty  of  the  Court  to 
make  this  examination  in  all  cases  in  which  the  appli- 
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cant  luu  not  been  admitted  in  the  Courts  of  a  sister 
8tate,  or  of  the  Supreme  Court  of  the  United  States,  or 
in  that  of  the  District  of  Columbia.  But  even  in  case 
the  applicant  has  been  admitted  in  those  Courts,  the 
statute  has  provided  that  the  Court  may  examine  him 
as  to  his  qualifications.  It  becomes,  therefore,  the  duty 
of  the  Court  to  determine,  even  in  a  case  where  the 
application  for  admission  is  based  upon  a  license  from 
one  of  the  enumerated  Courts,  whether  or  not  the  appli- 
cant shall  be  first  examined  in  open  Court.  It  is  obvi- 
ous that  without  the  personal  presence  of  the  applicant, 
but  little  if  any  opportunity  would  be  afforded  for  a 
eatisfiictoty  determination  in  this  respect;  and  if  in  a 
^ven  case  we  should  in  our  discretion  determine  that 
%  An  examination  of  the  applicant  should  first  take  place, 
such  examination  could  not  be  proceeded  with  in  his 
absence.  We  think  that  this  provision  of  the  statute 
ikirly  imports  of  itself  that  the  applicant  must  be  per- 
sonally present,  and  in  this  view  we  cannot,  of  course, 
dispense  with  the  statute,  even  if  we  were  disposed  to 
relax  the  rule  made  by  ourselves,  which  we  are  aot. 
Application  denied." — Ex  Parte  Snellinjif,  Sup.  Court 
CaU  October  Term,  1872. 

280.  Each  Clerk  must  keep  a  roll  of  attorneys  and  Roii  of 
counselors  admitted  to  practice  by  the  Court  of  which 

he  is  Clerk,  which  roll  must  be  signed  by  the  person 
admitted  before  he  receives  his  license. 

281.  If  any  person  shall  practice  law  in  any  Court,  Penalty  f«r 

prsctioinc 

except  a  Justice's  or  Police  Court,  without  having  ^thont 
received  a  license  as  attorney  and  counselor,  be  is  guilty 
of  a  contempt  of  Court. 

NoTs. — Any  person  may  engage  in  the  profession  of 
law.  The  profession  is  open  to  all,  and  it  is  simply  the 
right  to  practice  in  Court  which  is  not  permitted  ex- 
cept to  those  duly  qualified. — Woods'  Case,  1  Hopkins 
Chan.,  p.  6;  Cohen  vs.  Wright,  22  Cal.,  p.  318. 

282.  It  is  the  duty  of  an  attorney  and  counselor: 

1.  To  support  the   Constitution  and  laws  of  the  Generic 

date. 

United  States  and  of  this  State; 

2.  To  maintain  the  respect  due  to  the  Courts  of  jus- 
tice and  judicial  ofELcers; 

19— Vol.  I. 
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Same.  >  3.  To  counsel  or  maintain  such  actions,  proceedings, 

or  defenses  only  as  appear  to  him  legal  or  just,  except 
the  defense  of  a  person  charged  with  a  public  otteuse; 
4.  To  employ,  for  the  purpose  of  maintaining  tlie 
causes  confided  to  him,  such  means  only  as  are  con- 
sistent with  truth,  and  never  to  seek  to  mislead  the 
Judges  by  an  artifice  or  false  statement  of  fact  or  law; 
6.  To  maintain  inviolate  the  confidence,  and  at  eveiy 
peril  to  himself,  to  preserve  the  secrets  of  his  chent; 

6.  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation 
of  a  party  or  witness,  unless  required  by  th%  justice  of 
the  cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or 
the  continuance  of  an  action  or  proceeding  from  any 
motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to 
himself  the  cause  of  the  defenseless  or  the  oppressed. 

Note.— 1.  Duties  of  Attorneys  and  CorN- 
BELORS. — The  provisions  of  this  section  are  taken, 
substantially  from  the  oath  prescribed  to  advocates  by 
the  laws  of  Geneva.    The  oath  is  as  follows: 

"  I  swear  before  God, 

"To  be  faithful  to  the  republic  and  the  Canton  of 
Geneva,* 

"  Never  to  depart  from  the  respect  due  to  the  tri- 
bunals and  authorities; 

"  Never  to  counsel  or  maintain  a  cause  which  does 
not  appear  to  be  just  or  equitable,  unless  it  be  the  de- 
fense of  an  accused  person; 

"Never  to  employ  knowingly,  for  the  purpose  of 
maintaining  the  causes  confided  to  me,  any  means  con- 
trary to  truth,  and  never  to  seek  to  mislead  the  Judges 
by  any  artifice  or  false  statement  of  fact  or  law; 

"  To  abstain  from  all  oflTensive  personality,  and  to 
advance  no  fact  contrary  to  the  honor  or  reputation  of 
the  parties,  if  it  be  not  indispensable  to  the  cause  with 
which  I  may  be  charged; 

"  Not  to  encourage  either  the  commencement  or  the 
continuance  of  a  suit  from  any  motive  of  passion  or 
interest; 

"Not  to  reject,  for  any  considerations  personal  to 
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myself,  the  cause  of  the  weak,  the  stranger,  or  the  op- 

Say  the  Commissioners  of  New  York: 

"  This  appurtrs  to  us  to  express  so  justly  the  general 
duties  of  lawyers,  that  wo  cannot  do  bettor  than  take 
alino.-t  the  verj'  terms  of  it  in  prescribing  their  duties. 

**  The  profeiis:ion  of  a  law3'er  is  essential  to*  society. 
It.-,  character  and  honor  are  public  interests.  Not  only 
is  the  advice  of  lawyers  necessary  in  the  more  difficult 
transactions  of  private  life,  but  their  intervention  is 
nt*cessary  to  represent  the  suitor,  and  advocate  his 
ri^^hts  btMore  the  Courts.  In  this  position  everything 
i-  tonfid  d  to  their  integrity.  The  magnitude  of  the 
interests  placed  in  their  hands — property,  character, 
lil>erty,  life — the  responsibility  which  they  assume,  the 
conl.dvMice  which  they  receive,  all  demand  and  pre- 
suppose the  highest  qualities  and  character.  No  dis- 
honest tir  di-honorable  man  can  retain  the  confidence 
of  honest  and  honorable  men.  The  most  intimate  con- 
iH'ction,  in  reality,  subsists  between  the  character  of 
the  comnumity  and  the  character  of  the  bar.  An  un- 
scrupulous bar  could  not  exist  in  a  high-minded  com- 
munity; and  if  anywhere  a  currupt  legal  profession  is 
to  be  found,  it  is  found  in  the  midst  of  a  corrupt  and 
corrupting  people. 

**  Thi  judicial  department  is  recruited  from  the  legal 
prrifes^ion.  Judges  must  be  lawyers.  This  circum- 
sUmce  alone,  the  mere  fact  that  one  of  the  great 
drfjiartments  of  government,  coordinate  in  power, 
equal  in  dignity,  and  the  one  upon  which  especially 
the  safety  of  the  citizen  depends,  is,  by  the  law  of  its 
condition,  eligible  only  out  of  the  ranks  of  one  pro- 
fesj-i«jn,  is  enough  to  give  it  preeminence.  The  integ- 
rity of  the  Judiciary,  more  than  that  of  any  other  class 
of  magistrates,  is  evidence  of  the  soundness  of  the 
public  mind.  The  character  of  the  Judges,  however, 
is  the  character  of  the  law3'ers.  Made  at  the  bar,  their 
moral  characters  there  take  their  complexion.  To 
diigrade  the  bar,  therefore,  leads  directly  and  inevitably 
to  the  degradation  of  the  bench. 

**  There  are  certain  grave  errors  somewhat  current 
respecting  the  duties  of  lawyers,  which  deserve  serious 
considaration.  AVe  refer  particularly  to  their  alleged 
inditferenco  to  the  moral  aspects  of  the  causes  they 
advocate — not  that  there  is  anything  like  the  indifference 
which  is  supposed  to  exist.  On  the  contrary,  persons 
m-  •  •  scrupulously  exact  never  to  take  part  with  wrong, 
or  seem  to  do  so,  cannot  be  found  in  any  profession. 
But  there  is  nevertheless  an  impression  widely  diffused, 
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not  only  in  the  profession  but  out  of  it,  that  a  lawyer 
may  properly  advocate  a  bad  cause.  This  view  of  the 
case  we  here  venture  briefly  to  consider. 

*'When  a  lawyer  is  asked  for  his  opinion   upon  a 
purely  legal  question,  his  duty  ends  with  stating-  the 
law  as  it  is.    In  many  instances,  however,  more  than 
this  is  asked.    His  client  seeks  his  advice  respecting 
his  future  conduct.    In  such  cases,  his  duty  as  a  moral 
being  requires  him  to  advise  justice.    His  position  as  a 
legal  adviser  does  not  exempt  him  from  the  moral  du- 
ties which  bind  other  men.    He  has  no  more  ri^ht  than 
another  friend  to  advise  what  is  unjust  or  oppressive. 
Undoubtedly  the  client  must  judge  for  himself  of  the 
moral  quality  of  his  own  actions,  and  if  he  desires  no 
more  than  to  know  what  course  the  law  requires  under 
particular  circumstances,  the  adviser's  duty  ends  with 
explaining  that.    But  in  practice  the  client  g^enerally 
expects  and  asks  more.    He  asks  advice  from  a  friend 
who  knows  what  his  legal  right§  are,  and  who  probably 
has  more  of  his  confidence  than  any  other  person.    In 
such  circumstances,  he  is  bound  by  moral  and  should 
be  bound  by  human  laws,  to  throw  his  influence  upon 
the  side  of  integrity.    To  assent  to  the  bad  scheme  of 
an  ui^ust  client  is  to  become  equally  guilty  with  him, 
and  the  two  are  as  much  conspirators  to  effect  as  if 
they  had  originally  concocted  a  plan  of  iniquity,  with 
a  view  of  sharing  in  the  plunder.    And  when,  in  ad- 
dition to  advice,  the  client  wants  an  advocate  and  asks 
for  active  cooperation,  the  same  laws  bind  him  just  as 
strongly  to  refrain  from  pursuing  an  unjust  object. 

"  It  is  sometimes  said  that  a  lawyer  is  not  at  liberty 
to  refuse  his  services  to  any  person,  and  that  when 
once  engaged  he  is  at  liberty  to  employ  every  means 
in  his  power  for  his  client.    Indeed,  so  eminent  a  per- 
son as  Lord  Brougham  is  reported  to  have  said,  in  a 
speech  in  the  British  House  of  Lords,  that  the  advocate 
is  bound  to  forget  that  there  is  any  other  person  in  the 
world  besides  his  client,  and  to  lose  sight  of  every  other 
consideration  than  of  success.    Is  it  possible  that  this 
can  be  just  ?    Should  the  advocate  forget  that  there  is 
a  society  whose  welfare  he  is  bound,  by  the  highest 
sanctions,  to  promote;    that   there  are  other  parties 
whose  rights  are  at  stake;   that  there  are  duties  to 
society,  to  every  member  of  it,  as  well  as  to  the  one 
who  retained  him  ? 

"  The  doctrine  appears  to  be  unsound  in  theoiy,  and 
most  pernicious  in  practice.  It  assumes  that  a  man 
has  a  right  to  whatever  the  law  can  give  him,  that  the  Uv 
is  so  plain  that  it  cannot  be  mistaken  or  perverted,  and 
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that  one  may  rightfully  avail  himself  of  every  defect 
in  an  adversary's  proof  which  the  rules  of  evidence,  or 
accident,  or  time  may  have  created — three  propositions, 
every  one  of  which  is  without  foundation ,  Suppose  that 
a  client  makes  claim  to  land  in  the  possession  and  appar- 
ent ownership  of  another,  whose  evidence  of  title,  how- 
ever, has  been  destroyed  by  accident.  Tlie  advocate 
knows  from  confidential  communications  made  to  him 
as  counsel,  that  his  client  ha3  not  a  just  claim  to  the 
land;  but,  from  defect  of  proof  on  the  part  of  the 
possessor,  it  is  easy  for  him  to  recover  it.  If  the  client 
asks  it,  is  he  bound  to  assist  him  ?  Few  persons  will 
maintain  that.  But  if  the  doctrine  is  a  sound  one,  does 
it  not  embrace  this  case  ?  There  is,  as  it  strikes  us,  no 
middle  ground.  If  the  advocate  is  to  overlook  the 
moral  aspects  of  the  claim  he  must  recover  this  prop- 
erty  for  his  client.  Putting  so  extreme  a  case  tests  the 
principle,  and  shows  it  to  be  unsound,  by  showing  that 
it  lead'^  to  a  consequence  so  revolting. 

•*The  law,  moreover,  is  not  so  clear  and  precise  but 
that  it  may  be  mistaken  or  perverted.  A  strong  mind 
at  the  bar  and  a  weak  one  on  the  bench  lead  often  to 
erroneous  judgments.  The  argument  we  oppose  takes 
for  granted  the  infallibility  of  Judges  and  the  certainty 
of  law.  Who,  conversant  with  the  proceedings  of 
Courts,  does  not  know  that  neither  can  bo  counted  on? 
Before  ordinary  tribunals,  more  depends  on  t]^e  advo- 
cate than  is  generally  imagined.  Is  it  lawful  to  use  the 
power  of  reason  and  eloquence  to  sustain  a  bad  cause, 
to  support  the  guilty,  or,  what  is  more  revolting,  to 
persecute  innocence?  May  the  faculties  be  abused, 
and  learning  perverted,  to  make  false  reasons  seem 
true,  to  cover  up  weak  points,  to  give  undue  prominence 
to  some  facts,  to  conceal  others,  to  magnify  one's  own 
cause,  to  villity  an  adversary's?  To  hold  this  proceeds 
upon  the  fallacy  that  truth  and  right  cannot  be  mis- 
represented or  concealed.  Who  does  not  know  the 
contrary?  If  it  be  said  that  it  is  the  duty  of  an  advo- 
cate to  go  no  further  than  to  present  the  cause  of  his 
client  truly,  leaving  the  results  to  the  Courts  and  juries, 
it  may  be  answered  that  truth  is  absolute,  not  relative. 
To  present  a  case  truly  requires  the  whole  truth  on 
both  sides,  as  well  that  which  makes  against  as  that 
which  makes  for  a  client.  If  he  present  the  favorable 
circumstances  and  suppress  the  unfavorable,  does  he 
present  the  case  truly?  Does  he  not  rather  impose  a 
false  impresifion  on  those  who  have  to  judge?  We  by 
no  means  assert  that  an  advocate  may  not  take  upon 
himself  the  defense  of  a  man  whom  he  believes  to  be 
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guilty.    Hu  may.    Tlie  section  we  proj>o?e  permits  liirA 
to  do  so.     If  he  have  deiivod  his  belief  fioni  the  eon- 
fest^ion  of  the  accuj-ed,  he  should  pauec*  in  n^^suniiiig  Ijis 
deff^nse.      The  law  gives  to  eveiy  njan  cliaig<*d    with 
crime  the  heneft  of  the  rule  that  his  iiiiuKenee  is  to  l>e 
pre>umed  by  his  Judges  until   the  prosecution    liAve 
established  hisi  guilt  b^'-  pioof  beyond  T(•a^onabl<*  doubt. 
Of  this  rule  the  advocate  is  the  intMnudiate  rnini:-ter. 
Kotwithi^tanding    his    own   conjectr.res,   s-uiniii^eis,     or 
even  belief  as  to  the  ^uilt  of  his  client,  he  niuy  not  l^e- 
come  his  judge*  but  is  justified,  if  not  bound,  to  enfoi  ce 
its  application  to  the  inconchu^iveness  of  the  t-vidt»nt  e 
of  guilt.     He  may  do  this  the  more  readily,  '^KH•alu^e 
even  the  jur3»  themselves  are  bound  to  secuip  to    the 
accused  the  benof.t  of  its  application.      He  mtiy  al-o 
undertake  to  show  the  circumhtances  of  his  cast*,    to 
present  the  palliating  circumstances  of  temptation,  or 
of  provocation,  or  anything  else  that   niny  afTi-ct    the 
moral  quality  of  the  action  or  detcimine  ibe  deg-reo  of 
punishment.     He  may  also,  in  civil  cases,  pre>ojji  de- 
fenses recognized  and  provided  by  law,  although    he 
may  himself  disai)prove  of  the  piincipU*  and  policy  t>f 
the  law.     But  here  the  advocate  should  stop.     The  law 
and  all  its  machinery  are  means,  not  ends;  tho  piup<»e 
of  their  creation  is  justice;  and  he  who,  in  his  zt-al  for 
the  means,  forgets  the  ends,  betrays  not  only  an  un- 
sound heart,  but  an  unsound  understanding." 

2.  General  Rights  of  Attornky  akd  Client — 
CouNSKL  Fkks,  etc. — An  attorney  has  a  lien  lor  hia 
costs  upon  a  judgment  recovered  by  him,  which  niiiy 
be  enforced  upon  giving  notice  to  the  ad\xM>e  paity  n<*t 
to  pay  the  judgment  until  the  amount  of  the  costs  be 
paid;  and  in  some  cases,  where  theie  lias  been  collu.-ion 
between  the  parties  to  cheat  the  attorney,  the  Coui  t  has 
required  the  client  to  satisfy  them.  But  this  pi  act  ice 
is  confined  to  some  certain  and  GxchI  amount  allowed  to 
an  attorney  by  statute,  and  is  not  extended  Uy  ca.<e8 
where  an  attorney  or  counselor  claims  a  quantxitr^ 
ineruit  compensation  for  his  services.  In  tliis  State  we 
have  no  statute  giving  costs  to  attorne3's,  and  they  mu^t 
consequently  recover  for  their  services  in  the  ordinary 
mode. — Ex  Parte  K^'le,  1  Cal.,  p.  331.  And  as  to  com- 
pensation of  attorneys,  see,  further,  Mansfield  vs.  Dor- 
land,  2  Cal.,  p.  507;  Carriere  vs.  M  in  turn,  5  CaK,  p. 
435. 

3.  Retaining  fee  in  advance.— An  attorney  is 
entitled  to  his  retaining  fee  in  advance,  unless  he  stipu- 
lates to  the  contrary. — Covillaud  vs.  Yale,  3  Cal.,  p. 
108.    In  a  suit  for  compensation  as  attorney  in  a  certain 
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proceeding,  it  i8  not  competent  to  prove  the  value  of  the 
attorney's  services  in  another  proceeding.  A  person 
'who  is  not  a  lawyer  is  an  incompetent  witness  to  prove 
the  value  of  legal  services. — Hart  vs.  Vidal,  6  Cal.,  p. 
50.  How  receivers,  authorized  to  appoint  and  retain 
counsel,  and  to  stipulate  that  the  compensation  of  such 
counjtel  shall  he  left  to  the  discretion  of  the  Court, 
should  provide  for  the  payment  of  such  compensation. 
See  Adams  vs.  Wood,  8  Cal.,  p.  306.  In  suits  by  attor- 
neys to  recover  compensation  for  legal  services,  un- 
skillful or  negligent  conduct  or  the  skill  employed  in 
the  case  is  an  important  inquiry.  A  suit  may  be  won, 
and  yet  the  attorney  be  guilty  of  great  negligence,  etc. 
Bridges  vs.  Paige,  13  Cal.,  p.  642. 

Neqlioekce  of  or  mismanaoemekt  by  Attor- 
ney.— What  must  be  shown  to  establish  negligence  on 
part  of  attorney . — Hastings  vs.  Halleck,  13  Cal.,  p.  203. 
'Where,  through  the  fault  of  an  attorney,  judgment  is 
rendered  against  the  client,  the  latter  has  a  remedy 
against  the  attorney,  but  the  judgment  remains  undis- 
turbed unless  some  fraud  or  collusion,  etc.,  on  the  part 
of  the  attorney  is  shown. — Sampson  vs.  Ohleyer,  22 
Cal.,  p.  210,  and  cases  therein  cited.  As  to  bargains  by 
an  attorney  with  a  client,  of  advantage  to  the  former, 
protection  of  the  client  in  such  matters. — See  Kisling 
vs.  Shaw,  33  Cal.,  p.  425.  For  instances  of  gross  mis- 
management by  an  attorney,  see  Drais  vs.  Hogan,  Octo- 
ber Term,  1872. 

4.  Employikq  only  truthful  means — SsEKixa 
TO  MISLEAD  J  u DOES. — See  case  of  Fletcher  vs.  Dain- 
f^erfield,  20  Cal.,  p.  427. 

6.  Must  preserve  the  Secrets  of  his  Client. 
Valentine  vs.  Stewart,  15  Cal.,  p.  887;  Gallagher  vs. 
AVilliami'on,23  Cal.,  p.  331;  Risling  vs.  Shaw,  33  ChII, 
p.  425;  People  vs.  Atkinson,  40  Cal.,  p.  284.  What 
are  not  privileged  communications. — Hager  vs.  Shind- 
ler,  29  Cal.,  p.  47;  Satterlee  vs.  Bliss,  36  Cal.,  p.  489. 

6.  Espouse  the  cause  or  the  Defenseless — De- 
fend Persons  accused  of  Crime. — It  is  part  of  the 
general  duty  of  counsel  to  render  their  professional 
services  to  persons  accused  of  crime  who  are  destitute 
of  means,  upon  the  appointment  of  the  Court,  when 
not  inconsistent  with  their  obligations  to  others;  and 
for  compensation  they  must  trust  to  the  possible  future 
ability  of  the  parties.  Counsel  are  not  considered  at 
liberty  to  reject,  under  circumstances  of  such  charac- 
ter, the  cause  of  the  defenseless  because  no  provision 
for  their  compensation  is  made  by  law. — Rowe  vs.  Yuba 
Co.,  17  Cal.,  p.  61. 
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Authority        283.    An  attorney  and  counselor  has  authority: 

of  attorney.  ...  - 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action 
or  proceeding,  by  his  agreement  filed  with  the  Clerk, 
or  entered  upon  the  minutes  of  the  Court,  and  not 
otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an 
action  or  proceeding,  during  the  pendency  thereof,  or 
after  judgment,  unless  a  revocation  of  his  authority  is 
filed,  and  upon  the  payment  thereof,  and  not  otherwise, 
to  discharge  the  claim  or  acknowledge  satisjEsiction  of 
the  judgment. 

Note. — 1.  Extent  of  Attorney's  authority. — 
As  to  the  extent  of  an  attorney's  authority,  and  when 
it  is  presumed. — See  Turner  vs.  Caruthers,  17  Cal.,  p. 
431;  Hayes  vs.  Shattuck,  21  Cal.,  p.  51;  Ricketson  yb» 
Compton,  23  Cal.,  p.  636;  Holmes  vs.  Rogers,  13  Cal., 
p.  191;  Wilson  vs.  Cleaveland,  30  Cal.,  p.  192;  People 
vs.  Mariposa  Co.,  39  Cal.,  p.  683.  ' 

2.  Attorney  in  Fact,  but  not  Attornkt  at 
Law. — An  attorney  in  fact,  who  is  not  an  attorney  at 
law,  is  not  authorized  to  sign  for  his  principal  a  com- 
plaint as  **  plaintijBf *s  attorney."  An  action  so  insti- 
tuted is  void,  as  if  commenced  by  an  entire  stranger 
without  authority.— Dixey  vs.  Pollock,  8  Cal.,  p.  570. 

3.  Power  to  Bind  Client.— Hart  vs.  Spaulding,  1 
Cal.,  p.  213;  Holmes  vs.  Rogers,  13  Cal.,  p.  191.  The 
agreement  of  an  attorney  to  bind  a  client  in  proceed- 
ings at  law  must  be  in  writing  and  filed  with  the  Clerk, 
or  entered  on  the  minutes. — Smith  vs.  Pollock,  2  Cal., 
p.  92.  An  agreement  of  counsel  for  a  continuance,  not 
reduced  to  writing,  will  be  disregarded  by  the  Court, — 
Peralta  vs.  Mariea,  3  Cal.,  p.  185.  An  attorney  for  a 
party  in  a  proceeding  to  determine  conflicting  claims 
to  town  lots  cannot,  after  the  Boai'd  of  Trustees  of  the 
town  have  awarded  the  lot  to  his  client,  pass  the  client's 
right  by  a  stipulation  in  the  case  for  the  entry  of  a  void 
judgment. — Ryan  vs.  Tomlinson,  31  Cal.,  p.  11.  A  client 
cannot  dismiss  a  suit  if  his  attorney  of  record  oppose 
it. — Board  of  Commissioners  vs.  Younger,  29  Cal.,  p. 
147.  If  a  party  to  a  suit  dies  after  judgment,  his  attor- 
ney has  no  power  to  further  act  for  him,  and  could  not 
even  give  notice  of  a  new  trial. — Judson  vs.  Love,  35 
Cal.,  p.  463. 

4.  Notice  to  Attorney  is  notice  to  Client. — ^A 
client  18  charged  with  notice  of  all  errors  or  misconduct 
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in  the  course  of  the  trial,  etc.,  which  were  known  to  his 
attorney. — Hoogs  vs.  Morse,  31  Gal.,  p.  129.  Notice 
to  an  attorney  is  notice  to  the  client,  and  he  is  bound 
thereby.— Bierce  vfi.  Bed  Bluff  Hotel  Co.,  31  Cal.,  p. 

leo. 
284.     The  attorney  in  an  action  or  special  proceed-  change  of 

•^  IT  ^  attorney. 

iog  may  be  changed  at  any  time  before  judgment  or 
final  determination,  as  follows: 

!•  Upon  his  own  consent,  filed  with  the  Clerk  or 
entered  upon  the  minutes; 

2.  Upon  the  order  of  the  Court  or  Judge  thereof^ 
upon  the  application  of  the  client. 

NoTK.— Authority  of  Attorney  to  act— Power 
o»  Court  to  pass  upon  their  authority. — In  the 
case  of  The  Commissioners  of  the  Funded  Debt  of  the 
City  of  San  Jos6  vs.  Younger,  29  Cal.,  p.  147,  the 
Commissioners  had  retained  counsel  to  bring  the  action. 
A  trial  bad  been  had,  resulting  in  favor  of  the  Com- 
miasioners,  and  a  new  trial  granted.  At  that  stage  of 
the  case  the  Commissioners,  without  substituting  another 
attorney  of  record,  and  without  the  knowledge  of  their 
attorney  of  record,  compromised  the  action  and  author- 
used  the  attorney  of  defendant,  in  writing,  to  appear 
for  them  and  dismiss  the  action,  which  he  did;  but  the 
motion  was  resisted  by  the  Commissioners'  attorney  of 
record,  upon  the  ground,  among  others,  that  he  was 
still  the  attorney  of  record  of  the  Commissioners,  and 
as  such  entitled  to  manage  and  control  the  case  until 
displaced  and  another  substituted  of  record.  The 
Court,  nevertheless,  dismissed  the  action,  and  the 
Supreme  Court  reversed  the  judgment,  holding,  in 
effect,  that  where  a  party  retains  an  attorney  to  bring 
or  defend  an  action,  the  attorney  has  the  right  to  con- 
trol and  manage  the  case  until  he  has  been  superseded 
by  another  in  the  manner  dictated  by  the  tenth  section 
of  the  statute  in  relation  to  attorneys  and  counselors, 
-which  provides  that  an  attorney  in  an  action  or  special 
proceedings  may  be  changed  at  any  time  before  final 
judgment:  First— Upon  his  consent,  filed  with  the 
Clerk  or  entered  upon  the  minutes.  Second — Upon 
the  order  of  the  Court,  or  Judge  thereof,  on  the  appli- 
cation of  the  client.  The  question  there  was,  whether 
the  Court  was  bound  to  recognize  the  attorney  of  record 
as  possessing  the  right  to  manage  the  case,  or  could  at 
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pleasure  ignore  him  altogother  and  recognize  another 
as  hiiving  thnt  right.     But  the  qnef-tion  here  is,  whether 
thd  Court  has  the  power  to  inquiie  as  to  the  retainer  of 
the  attorney  upon  the  suggestion  of  the  client  that  he 
ha>i  abused  the  license  of  the  Couit  and  brought  the 
at'tion  without  any  auth(»rity.    Upon  such  a  question 
wn  Irivii  no  douht  as  to  the  power.     Attorneys  are  the 
offi  •e^^  of  the  Court,  and  nn.>»weiahle  to  it  for  the  proper 
pf^i  lo:  mance  of  their  professiional  duties.     They  appear 
and  pftiticipate  in  its  pioceedings  only  by  the  license  of 
the  Court,  and  if  they  undertake  to  appear  without 
auth(»?ity  from  the  party  whom  they  profess  to  repre- 
sent, the  act  is  an  ahu^e  of  the  license  of  the  Couit, 
which,  upon  the  application  o\'  the  supiwsed  client,  the 
C'Oiirt  has  the  power  to  inquire  into  and  cornet  sum- 
marily.   Otheiwi<e  the  veiy  fountain  of  justice  might 
become  pollut<;d,  and  a  license  to  stir  its  waters  become 
a  license  to  defile  them.    An  attorney's  license  is  prima 
fMei«'  evidence  of  his  authority  to  appear  for  any  person 
whom  he  profesFCs  to  represent,  but  if  the  supposed 
cli"nt  denies  his  authority,  the  Court  may  require  him 
to  pMKluce  the  evid«;nce  of  his  retainer  under  the  super- 
vi^-ory  power  which  it  has  over  its  process  and  the  acts 
of  its  officei^j,  and  that,  too,  in  the  mctde  which  was 
adopted  in  this  ca.-sc,  as  was  suggesti-d  in  Turner  vs. 
Cnruthers,  17  Cal.,  p.  431.    It  has  also  been  heM  that 
th(»  Court  may  require  an   att^irnej'  to  show  special 
authoiity  upon  the  application  of  the  opposite  party, 
when  justice  requires  U.    McKiei nan  et  al.  vs.  Patrick 
et  al.,  was  an  action  by  McKiernan  and  Anderson  as 
the  indorsees  of  two  promissory  notes.     The  defend- 
ants held  a  set-off  against  McKieinan,  and  made  a 
motion  ibr  an  older  upon  the  plaintiffs'  attorneys  to 
pioduce  their  authority  for  using  the  name  of  Ander- 
son, which  motion  was  suppoited  by  an  affidavit  to  the 
effect  that  the  notes  in  suit  were  the  exclusive  property 
of  McKiernan,  against  whom  they  held  a  set-off,  that 
Andv-irson  was  a  myth,  or  if  not,  his  name  had  been 
fraudulently  used,  without  authority,  for  the  purpose 
of  avoiding  the  defendants'  set-off  as  a  defense  to  tlie 
action.    The  plaintiffs'  attorney  showed  cause,  and  in- 
fo: med  the  Court  that  they  received  the  notes  from 
31cKiernan,  with  instructions  to  sue  as  had  been  done; 
that  they  had  had  no  communication  with  Andersop, 
and  had  no  personal  knowledge  of  him,  but  they  under- 
stood that  he  was  a  friend  and  near  neighbor  of  Mc- 
Kiernan in  Alabamd;  that  since  the  motion  was  made 
they  had  written  to  both  of  the  plaintiffs  for  informa- 
tion, but  had  received  no  answers.    The  Court  denied 
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the*  di»tendants'  motion.  Subsequently  judgment  passed 
I'ui-  the  plaintiff-,  and  the  dct'endnnts  appealed,  and  .«pe- 
cifMi  as  eiror  the  overruling  of  their  motion  tor  a  rule 
upon  the  plaintiff?'  attorneys  to  ehow  by  what  authority 
tht^y  pio-ecuU^d  the  suit  in  the  name  of  Anderson;  and 
the  app««llate  Court  reversed  the  judgment,  with  in- 
i»ti  uclions  to  retry  the  rule,  and  if  the  plaintiffs*  attor- 
ney- failed  to  produce  satisfactorj*  authoiity  for  bring- 
iiig  th"'  action  in  the  name  of  Anderson,  to  dismiss  it. — 
4  How.,  Miss.,  p.  3G3;  Clarke  vs.  Willett,  35  Cal.,  p. 

Subd.  2. — See  Downer  vs.  Norton,  16  Cal.,  p.  436. 

GSo-  AVlien  an  attoruev  is  chanscecl,  as  provided  in  Notice  of 
t:.»*  ]«i-T  section,  written  notice  of  the  change  and  of 
\\'.K'  -viW-ititutiou  of  a  new  attorney,  or  of  the  appear- 
un-e  <»f  t!ie  party  in  person,  must  be  given  to  the 
aJvcx'se  j>arty;  until  then,  he  must  recognize  the  for- 
mer uttoriiev. 

Note. — 1.  Attorkeys  of  Record. — If  attorneys 
are  changfd  in  action,  and  there  is  no  regular  substi- 
tution of  attorneys,  according  to  the  provisions  of  the 
statute,  notices  may  be  served  on  the  attorney  of 
record. — Grant  vs.  White,  6  Cal.,  p.  55. 

2.  Notice  of  Substitution  of  Attorneys. — 
W'here  at  different  stages  of  the  suit  different  attor- 
neys have  acted  for  one  of  the  parties,  and  no  notice  of 
subiititution  appears,  service  of  notice  upon  the  attor- 
n»»y  la«t  acting  and  recognized  by  the  Court,  is  suffi- 
cient to  bind  client. — Roussin  vs.  Stewart,  33  Cal.,  p. 
208. 

2S6.      When  an  attorney  dies,  or  is  removed  or  sus-  Death  or 

removal  of 

pended,  or*  ceases  to  ac^t  as  such,  a  party  to  an  action  attorney. 
for  whom    he  was  acting  as  attorney  must,  before  any 
further  proceedings  are  had  against  him,  be  required 
bv  the    a<lver3e  party,  by  written  notice,  to  appoint 
another  attorney  or  to  appear  in  person. 

287.      An  attorney  and  counselor  may  be  removed  Removal 

,  and 

or  suspended  by  tlie  Supreme  Court,  and  by  the  Dis-  suspension 
trict  Courts  of  the  State,  for  either  of  the  following 
cau^e.-^,  arising  after  his  admission  to  practice: 

1.  Ilia    conviction  of  a  felony,  or  misdemeanor  in- 
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Same. 


Conviction 
of  felony. 


Moral 
turpitade. 


volving  moral  turpitude,  in  which  case  the  record  of 
conviction  is  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of 
the  Court  requiring  him  to  do  or  forbear  an  act  con- 
nected with  or  in  the  course  of  his  profession,  and  any 
violation  of  the  oath  taken  by  him  or  of  his  duties  as 
Buch  attorney  and  counselor; 

8.  Corruptly  and  without  authority  appearing  as 
attorney  for  a  party  to  an  action  or  proceeding. 

In  all  cases  where  an  attorney  is  removed  or  sus- 
pended by  a  District  Court  he  may  appeal  to  the 
Supreme  Court,  and  the  judgment  or  order  of  the 
District  Court  is  subject,  on  such  appeal,  to  review,  as 
in  civil  actions. 

Note.— 1.  Attorney  Entitled  to  Trial  befobb 

HIS  NAMK  16  BTRICKKN  FROM  THE  ROLL. — The  name  of 

ftn  attorney  may  be  stricken  from  the  roll  of  attorneys, 
but  8uch  act  is  not  to  be  regarded  in  the  light  of  a  pun- 
ishment for  contempt,  and  th'^  attorney  is  entitled  to 
notice  of  the  charges  preferred  against  him,  and  have 
an  opportunity  afforded  him  for  a  defense.  An  appeal 
lies  to  the  Supreme  Court  from  the  judgment  of  the 
District  Court  in  such  matters. — People  vs.  Turner,  1 
Cah,  p.  143.  And  see,  also,  where  it  was  held  that  an 
attorney  could  not  be  suspended  by  the  Dit^trict  Court 
if  such  attorney  had  been  admitted  and  licensed  by  the 
Supreme  Court. — People  vs.  Turner,  1  Cal.,  p.  190.  An 
attr)rney  is  entitled  to  a  trial  bcf(5re  he  can  be  stricken 
from  the  rolls. — See  Fletcher  vs.  Baingerfield,  20  Cal., 
p,427. 

2.  Exclusion  of  Disloyal  Persons  from  Prac- 
tice, ETC. — Power  of  Legislature.— See,  also,  the 
cases  of  Cohen  vs.  Wright,  22  Cal.,  p.  322,  and  Kx 
Parte  Yale,  24  Cal.,  p.  241,  wherein  are  discussed  the 
rights  of  the  Legislature  to  exclude  disloyal  persons 
from  the  bar;  and  also  to  require  from  all  attorneys, 
after  their  admiEsion,  certain  test  oaths  of  loyalty  to 
the  Government,  etc. 

288.  In  case  of  the  conviction  of  an  attorney  or 
counselor  of  a  felony,  or  misdemeanor  involving  moral 
turpitude,  the  Clerk  of  the  Court  in  which  a  conviction 
is  had  must,  within  thirty  days  thereafter,  transmit  to 
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the  Sapreme  Court  a  certified  copy  of  the  record  of 
coDviction* 

289.  The   proceedings  to  remove  or  suspend  an  Prooeed- 
attomey  and  counselor,  under  the  first  subdivision  of  romovaior 
Section  287,  must  be  taken  by  the  Court  on  the  receipt 

of  a  certified  copy  of  the  record  of  conviction.  The 
proceedings  under  the  second  subdivision  of  Section 
287  may  be  taken  by  the  Court  for  matters  within  its 
knowledge,  or  may  be  taken  upon  the  information  of 
another. 

290.  If  the  proceedings  are  upon  the  information  Aocusaiion 
of  another,  the  accusation  must  be  in  writing. 

291 .  The  accusation  must  state  the  matters  charged,  Vonfica- 
and  be  verified  by  the  oath  of  some  person,  to  the 

effect  that  the  charges  therein  contained  are  true. 

292.  After  receiving  the  accusation  the  Court  must,  citation  to 

answer, 

if  in  its  opinion  the  case  require  it,  make  an  order  re- 
quiring the  accused  to  appear  and  answer  the  accusa- 
tion at  a  specified  time  in  the  same  or  subsequent 
tenn,  and  must  cause  a  copy  of  the  order  and  of  the 
accusation  to  be  served  upon  the  accused  within  a  pre- 
scribed time  before  the  day  appointed  in  the  order. 

293.  The  accused  must  appear  at  the  time  ap-  Appear- 

ance* 

pointed  in  the  order,  and  answer  the  accusation,  unless 
for  sufficient  cause  the  Court  assign  another  day  for 
that  purpose;  if  he  do  not  appear,  the  Court  may  pro- 
ceed and  determine  the  accusation  in  his  absence. 


■ 

294.    The  accused  may  answer  to  the  accusation  How  to 

"  \         ^  answer. 

either  by  objecting  to  its  sufficiency  or  denying  it. 


295.    K  he  object  to  the  sufficiency  of  the  accusa-  Denmrrer. 
tion,  the  objection  must  be  in  writing,  but  need  not  be 
in  any  specific  form,  it  being  sufficient  if  it  presents 
intelligibly  the  grounds  of  the  objection.    If  he  deny 


Ansffor. 


Trial. 
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the  accu:^atioii,  the  denial  inny  be  oral  and   witlivuu 
oath,  and  murft  be  entered  u{)on  tlie  minute.-. 

296.  If  an  objection  to  the  suffi(.ienc-y  oi'  tlio  iiccti- 
Bation  is  not  sustained,  tlie  accused  must  an-xwr  1'«»rt]i- 
with. 

297.  If  tlie  accused  i)lead  c^niltv.  or  refuse  to  mi  wt-r 
the  accusation,  the  (^ourt  must  jirooecd  to  Jud^'iii'Md  of 
removal  or  suspension.  *  If  he  denv  the  matters  charj^cil, 
the  Court  must,  at  such  time  as  it  may  api  oiiit,  ii«>- 
ceed  to  try  the  accusation. 

Reference.  298.  The  Court  may,  in  its  discretion,  order  a 
reference  to  a  comniittee  to  tiike  deiK)sitions  in  rlit* 
matter. 

Judgmont.  299.  Upou  couvictiou,  in  cases  ari^ng  under  tljo 
first  subdivision  of  Section  287,  the  judgment  of  the 
Court  must  be  that  the  name  of  the  party  be  stricken 
from  the  roll  of  attorneys  and  counseloi*s  of  the  Couru 
and  he  be  precluded  from  practicing  as  such  attorney 
or  counselor  in  all  the  Courts  of  this  State;  and,  upon 
conviction  in  cases  under  the  second  subdivision  <'f 
Section  287,  the  judgment  of  the  Couit  may  be  accord- 
ing to  the  gravity  of  the  offense  charged — dejirivation 
of  the  right  to  practice  as  attorney  or  counselor  in  the 
Courts  of  this  State  permanently  oj*  for  a  limited 
period. 


CHAPTER   II. 


Receivers 

and 

guardians. 


OF   OTHER   PERSONS   INVESTED   WITU   SUCH    P0\.  ERS. 
Section  304.  Receivers  and  guaidinns. 

304.  The  appointment,  powers,  and  duties  of  re- 
ceivers and  guardians  are  provided  for  and  prescribed 
in  Parts  II  and  III  of  this  Code. 


PAET    II. 


OF    CIVIL   AOTI01^^S. 


PART  II. 


OF    CIVIL.   ACTIONS. 


TITLE   I. 

OF   THE  FORM  OF  CIVIL  ACTIONS. 

SBcmoK  307-  One  fbrm  of  civil  action  only. 

306.  Parties  to  actions,  how  designated. 

809.  Special  issues  not  made  by  pleadings,  how  tried. 

307.  (§  1.)     There  is  in  this  State  but  one  form  On©  form 
of  civil  actions  for  the  enforcement  or  protection  of  aotiononiy. 
privftte    rights    and    the    redress    or    prevention    of 
private  wrongs. 

Note.— Probate  proceedings  are  not  civil  actions 
(Estate  of  Scott,  15  Cal.,  p.  220),  and  they  are,  there- 
fore, placed  under  the  division  (Part  III)  of  this  Code 
relating  to  special  proceedings. 

308.  (§  2.)     In  such  action  the  party  complaining  Parties  to 
18  known  as  the  plaintiff,  and  the  adverse  party  as  the  how**"' 
defendant. 


309.     (§  S.)     A  question  of  feet  not  put  in  issue  by  Special 
the  pleadings  may  be  tried  by  a  jury,  upon  an  order  mado.by 
for  the  trial,  stating  distinctly  and  plainly  the  question  ^o'^trfw*! 
of  feet   to    be   tried;    and  such  order   is  the    only 
authority  necessary  for  a  trial. 

21— Vol.  L 


162  Code  of  Civil  Procedure. 

TITLE  II. 

OP  THE   TIME   OF  COMMENCING  CIVIL  ACTIONS. 

Chapter    I.  The  time  of  commencing  actions  in  generaL 
n.  J%e  time  of  commencing  actions  for  the 

recovery  of  real  property. 
m.  The  time  of  commencing  actions  other  than 

for  the  recovery  of  real  property, 
TV.  General  provisions  a^  to  the  time  of  com-- 
mencing  actions. 


CHAPTER  I. 

THE   TIME   OF  COMMENCING  ACTIONS  IN   GENERAL. 
SxcTiON  812.  Ck)mmencement  of  civil  actions. 

Com-  812.     Civil  actions  can  only  be  commenced  within 

•TcItu  the  periods  prescribed  in  this  Title,  after  the  cause  of 
action  shall  have  accrued,  except  where,  in  special 
cases,  a  different  limitation  is  prescribed  by  statute. 

Note.— Stats.  1850,  p.  348. 

1.  Statute  of  Limitatiokb  not  Betroactite. — 
Statutes  of  Limitation  do  not  act  retrospectively;  tbey 
do  not  begin  to  run  until  they  are  passed.  Thus  an 
Act  of  April  2d,  1855|  limiting  the  time  for  the  com- 
mencement of  an  action  on  a  foreign  judgment  to  two 
years  could  not  be  pleaded  in  an  action  brought  in  1856 
on  a  foreign  judgment  obtained  in  1847. — Nelson  vs. 
Nelson,  6  Gal.,  p.  480;  see,  particularly,  Scarborough 
vs.  Dugan,  10  Cal.,  p.  805;  also,  Billings  vs.  Hall,  7 
Oal.,  p.  1;  Billings  vs.  Harvey,  6  Cal.,  p.  881. 

2.  When  statute  as  amended  begins  to  run.— 
By  the  State  Constitution  the  amendment  of  a  statute 
operates  as  an  absolute  repeal  of  the  section  amended 
(Const.,  Art.  lY,  Sec.  25.),  notwithstanding  the 
amendment  takes  nothing  away  from  the  old  law,  but 
simply  reenacts  the  section  amended,  with  the  addition 
of  tk  proviso  in  certain  cases.  The  Act  of  April,  1855, 
amending  Sec.  6  of  the  Statute  of  Limitations  of  1850, 
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by  rcenacting  the  section,  with  the  addition  of  a  proviso 
concerning  actions  under  Spanish  or  Mexicans  titles, 
repeals  the  section  of  the  law  of  1850  in  toto.  The 
reSnnctment  creates  anew  the  rule  of  action,  and  even 
if  there  were  not  the  slightest  difference  in  the  phrase- 
ology of  the  two  the  latter  alone  can  be  referred  to  as 
the  law,  and  the  former  stands,  to  all  intents,  as  if 
absolutely  and  expressly  repealed.  Thus  it  would 
follow  that  the  Act  of  1855,  in  this  case,  would  be  the 
only  Statute  of  Limitations,  and  the  time  fixed  therein 
runs  only  from  the  date  of  that  Act. — Billings  ys.  Har- 
vey, 6  Cal.,  p.  381;  see,  also,  Clarke  vs.  Uuber,  25 
Cal.,  p.  593. 

3.  Vksted  rights— Obligations  of  contract  not 
IMPAIRED. — An  amendatory  Act  to  the  Statute  of  Lim- 
itations does  not  divest  any  rig*lits  vested  under  the  old 
law,  for  statutes  of  limitation  affect  the  right  and  not 
the  remedy. — See  Billings  vs.  Hall,  7  Cal.,  p.  1.  But 
it  was  held  that  a  right  without  a  remedy  is  practically 
no  right  at  all,  and  that  a  statute  of  limitations  can  only 
be  construed  to  apply  (in  the  case  of  foreign  judgments) 
to  judgments  not  in  esse  at  the  time  of  the  passage  of 
the  Act. — Scarborough  vs.  Dugan,  10  Cal.,  p.  305;  see, 
however,  Civil  Code,  "Obligation,"  Sec.  1427. 
*  4.  FraudulentConckalment.— Statutes  of  limita- 
tion are  passed  to  prevent  the  production  of  Stato 
claims  when,  from  the  lapse  of  time,  it  has  become 
difficult  or  impossible  to  furnish  the  requisite  proof  to 
defeat  them.  They  proceed  upon  the  theory  that  the 
delay,  for  a  fixed  period,  to  assert  one's  claim,  raises  a 
presumption  of  settlement,  and  that  a  party  ought  not 
to  be  afterwards  harrassed  respecting  it.  They  are  not 
intended  to  protect  a  party  who  has,  by  fraudulent  con- 
cealment, delayed  the  assertion  of  a  right  against  him 
until  after  the  expiration  of  the  period  limited  by  the 
statute.  The  question,  whether  a  fraudulent  conceal- 
ment of  the  fact,  upon  the  existence  of  which  the  cause 
of  action  accrues,  would  avoid  the  Statute  of  Limitations 
has  frequently  arisen,  and  in  its  decision  there  is  much 
conflict  of  opinion.  In  Courts  of  equity  it  is  the  set- 
tled doctrine  that  such  concealment  will  prevent  the 
operation  of  the  statute,  and  it  is  only  iu  the  applica- 
tion of  the  doctrine  to  suits  at  law  that  the  diversity 
of  opinion  exists.— See  cases  cited  and  commented 
on;  Kane  vs.  Cook,  8  Cal.,  p.  449.  **  In  this  diversity 
of  opinion,"  say  the  Court,  *'  we  are  free  to  adopt  the 
rule  which  will  best  tend  to  advance  justice  and  pre- 
vent the  perpetration  of  ftaud,  and  we,  therefore,  hold 
that  in  all  cases  a  fraudulent  concealment  of  the  fact, 
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upon  the  existence  of  which  the  cause  of  action 
accrues,  is  a  good  answer  to  the  plea  of  the  Statute  of 
Limitations.  By  the  system  of  practice  in  this  State 
there  is  no  replication  to  the  answer.  The  fraudulent 
concealment  cannot,  therefore,  be  replied  to  by  plead- 
ing, but  it  may  be  established  by  proof  on  the  tnal, 
and  will  then  just  as  effectually  avoid  the  plea  of  the 
statute."— Kane  vs.  Cook,  8  Cal.,  p.  449. 

5.  When  cause  of  action  Accrues.— The  statute 
provides  that  civil  actions  shall  be  commenced  within 
certain  periods  therein  prescribed  "after  the  cause  of 
action  shall  have  accrued."     The  clause  "after  the 
cause  of  action  shall  have  accrued,"  does  not,  in  our 
judgment,  imply,  in  addition,  the  existence  of  a  person 
legally  competent  to  enforce  it  by  suit.    If  it  did,  why 
in  subsequent  parts  of  the  statute  provide  that  the  stat- 
ute shall  not  run  in  certain  cases  specified,  which  are 
excepted  from  the  operation  of  the  statute,  because  the 
persons  in  whose  favor  the  cause  of  action  exists  are 
legally  incompetent  to  sue?    Obviously,  if  the  term 
"  right  of  action  "  implies  the  existence  of  a  person 
competent  to  commence  an  action,  there  was  no  occa- 
sion for  special  provisions  relieving  persons  not  com- 
petent from  the  operation  of  the  statute.    Nothing  fur- 
ther need  have  been  said,  for  the  Couits,  after  having 
ascertained  the  existence  of  a  right  of  action,  would 
have  next  inquired  whether  there  was  any  person  in 
existence  legally  competent  to  enforce  it  by  suit,  and 
computed  the  time  accordingly.    Ag^in,  if  it  was  the 
intention  to  provide  that  the  statute  should  run  only 
where  there  is  both  a  right  of  action  and  a  person  to 
assert  it,  why  not  insert  a  provision  to  that  effect  in 
general  terms,  and  not  take  the  hazard,  by  going  into 
details,  of  omitting  cases  which  ought,  on  the  score  of 
equal  equities,  to  be  included?    But,  again,  if  we  as- 
sume that  the  term  "  caUse  of  action  "  contains  also  a 
general  implication  in  relation  to  disabilities,  what,  in 
view  of  the  subsequent  specification  of  disabilities,  be- 
comes of  the  settled  rule  that  general  words  are  lim- 
ited by  special  words  subsequently  efhployed,  or  the 
maxim,  erpresio  unitLS  est  exclusio  alterius.     The 
twenty-fourth  section  provides  an  exception,  where  the 
party  entitled  to  bring  an  action  dies  after  the  cause  of 
action  has  accrued,  and  before  the  expiration  of  the  time 
allowed  for  commencing  the  action,  and  also  where  the 
party  against  whom  an  action  may  be  brought  dies 
before  the  expiration  of  the.  time  allowed,  but  no  pro- 
vision is  made  excepting  a  case  where  the  party  who 
would  have  been  entitled  to  sue  dies  before  the  cause  of 
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action  has  accrued.    Nor  do  we  perceive  an^  substan- 
tial reason  why  any  exception  should  be  made.    If  the 
cause  of  action  does  not  accrue  until  after  the  death  of 
the  party  who  would  have  been  entitled  to  sue,  the  per- 
sons interested  in  his  estate — ^his  creditors,  heirs,  and 
devisees — have  the  full  time  allowed  by  the  statute  in 
which  to  move  in  the  matter  to  obtain  a  grant  of  admin- 
istration and  commence  an  action.    Even  if  we  recog- 
nized the  doctrine  of  inherent  equity,  or  implied  excep- 
tion, we  are  unable,  independent  of  the  judicial  dogma 
that  the  term  **  cau.se  of  action ''  also  implies  a  person 
to  sue,  to  perceive  that  this  case  falls  within  the  princi- 
ple.   It  certainly  has  less  equity  than  the  case  where 
the  cauSc  of  action  has  accrued  in  the  lifetime  of  the 
party;  yet  in  such  a  case  the  statute  runs  on,  according 
to  the  cases  to  which  we  have  referred,  even  though 
there  may  not  be  forty-eight  hours  of  the  limitation 
remaining  at  the  time  of  his  death.    The  Legislature 
of  this  State  seems  to  have  considered  this  latter  result 
of  the  English  statutes  as  unreasonable,  and  has  there- 
fore provided,  as  we  have  seen,  that  the  time  allowed. 
to  sue  shall  be  extended,  if  necessary,  not  to  exceed  six 
months  from  his  death,  thus  affording  time  to  obtain  a 
grant  of  administration  and  sue. — Tynan  vs.  Walker, 
35  CaU  p.  643. 

6.  When  Cause  of  Action  Accrues,  Trustee 
AKD  Beneficiary. — Where  a  person  holds  land  in  trust 
for  another,  and  there  is  an  agreement  that  the  trustee 
shall  convey  it  to  the  beneficiary  upon  the  payment  of 
the  purchase  money,  a  cause  of  action  does  not  arise  to 
compel  the  execution  of  the  trust  until  such  money  is 
paid  to  the  trustee  and  the  Statute  of  Limitations  does 
not  commence  U)  run  until  that  time. — Millard  vs. 
Hathaway,  27  Cal.,  p.  120.  ^ 

7.  Contribution — Action  for,  when  Statute 
begins  to  run. — In  an  action  for  contribution  between 
joint  obligors,  the  Statute  of  Limitations  does  not  begin 
to  run  until  after  the  payment  of  the  debt  by  the 
plaintiff. — Sherwood  vs.  Dunbar,  6  Cal.,  p.  53. 

8.  When  begins  to  run  against  Judgment. — 
The  Statute  of  Limitations  commences  to  run  against  a 
judgment  only  from  the  time  of  the  final  entry  there- 
of.—Parke  vs.  Williams,  7  Cal.,  p.  247. 

9.  Action  to  recover  a  Be  ward  offered  by 
Publication,  when  Statute  begins  to  run.— In 
an  action  to  recover  a  reward  offered  **  for  such  infor- 
mation as  would  lead  to  the  arrest  and  conviction  of 
the  offender,''  the  Statute  of  Limitations  could  not  begin 
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to  run  until  after  trial  and  conviction. — Ryer  vs.  Stx>ck- 
well,  14  Cal.,  p.  134. 

10.  Fraud— Limitation  of  an  action  so  set 
ASIDE  Deed  fraudulently  obtained  from  a  ifoar 
COMPOS  MENTIS.— The  statute  does  not  run  against  b 
grantor's  right  to  commence  an  action  to  set  a^ide  a 
deed  obtained  by  fraud  from  him  when  he  was  insane 
until  he  recovers  his  reason  and  discovers  what  he  has 
done. — Crowther  vs.  Rowlandson,  27  Cal.,  p.  376. 

11.  Fraud.— In  cases  of  fraud,  when  the  Statute  of 
Limitations  commences  to  run. — See  City  of  Oakland 
vs.  Carpentier,  13  Cal.,  p.  540. 

12.  Actions  for  relief  on  ground  of  Fraijx>. — 
Statute  does  nof  begin  to  run  against  time  for  com- 
mencing action  for  relief  on  ground  of  fraud  until  the 
discovery  of  the  fraud. — Currey  vs.  Allen,  34  CaKy  p. 
267. 

13.  Monthly  Salary  where  term  is  for  02«ie 
Year. — An  officer  elected  for  a  tenn  of  one  year,  with 
a  monthly  salary,  the  statute  does  not  commence  to 
run  against  any  portion  of  his  salary  until  the  expira- 
tion of  his  yearly  term. — Rosborough  vs.  Shasta  K.  C. 
Co.,  22  Cal.,  p.  556. 

14.  Bankers*  Certificate  of  Deposit.— It  has 
been  held  that  the  statute  runs  against  a  banker's  certifl-  • 
cate  of  deposit,  payable  on  demand  from  the  date  of  the 
same,  and  no  special  demand  is  necessary. — Brumma- 
gim  vs.  Tall  ant,  29  Cal.,  p.  503.  In  this  respect  a  cer- 
tificate of  deposit  and  a  promissory  note  are  the 
same. — Id. 

15.  When  cause  of  action  ac^tkues  on  Promis- 
sory Note, — Payment  of  intercs^t  on  note  after  the  note 
has  become  due  does  not  prolong  time  of  payment  of 
note  so  as  to  affect  the  Statute  of  Limitations.  A  note 
payable  six  months  from  date,  with  interest  monthly  in 
advance,  contained  the  following  clause :  "  In  case  said 
interest,  or  any  part  thereof,  should  become  due  and 
remain  unpaid  after  demand,  then  the  mortgage  given 
by  me,  of  even  date  herewith,  to  secure  the  payment  of 
this  note,  may  be  foreclosed.''  Tlie  mortgage  con- 
tained a  corresponding  provision.  The  prompt  pay- 
ment of  the  interest  on  demand  did  not  prolong  the 
time  for  the  payment  of  the  note  beyond  the  time  speci- 
fied therein;  and  although  the  interest  was  paid  until  a 
year  before  the  commencement  of  the  action  to  fore- 
close the  mortgage,  yet  more  than  four  years  and  six 
months  having  elapsed  since  the  date  of  the  note;  held, 
that  the  note  was  barred  by  the  Statute  of  Limitations. 
Pendleton  ts.  Bowe,  34  Cal.,  p.  150. 
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16.  Pbomibsobt  Note— Pakt  Payments.— A  part 
payment  indorsed  upon  a  promissory  note,  made  before 
or  after  the  expiration  of  the  period  fixed  by  Statute  of 
Limitations,  does  not  avoid  the  bar  of  the  statute. — 
Heinlin  vs.  Castro,  22  Gal.,  p.  100. 

17.  PR0MI8B0RT    NOTE    PATABIE    ON   TAILUBB    TO 

PAT  INTEBB8T,  ETC. — IJpon  a  note  payable  six  months 
after  date,  with  interest  payable  monthly,  and  further 
providing  that  '*  in  case  default  be  made  in  any  pay- 
ment of  interest  when  the  same  shall  become  due,  then 
the  whole  amount  of  principcU  and  interest  to  become 
doe  and  payable  immedicUely  upon  such  defkult,"  the 
cause  of  action,  within  the  true  meaning  of  the  Statute 
of  Limitations,  arises  at  the  expiration  of  the  credit 
fixed  by  the  note,  and  not  at  the  time  when  default  is 
made  in  the  payment  of  the  interest. — Belloc  vs.  Davis, 
88  Cal.,  p.  247. 

18.  Promissobt  Note,  with  days  ot  qbacb.— In 
computing  the  time  at  which  the  Statute  of  Limitations 
commences  to  run  on  promissory  notes,  the  day  on  which 
the  note  becomes  due  is  excluded  in  all  cases  when 
days  of  grace  are  allowed.  The  statute  runs  from  the 
last  day  of  grace,  excluding  the  day  on  which  the  note 
iklls  due.— Bell  vs.  Sackett,  38  Cal.,  p.  409. 

19.  Agreement  not  to  sue  on  a  demand.— If  a 
party  enters  into  a  valid  agreement  in  writing  with  the 
defendant  not  to  sue  upon  a  particular  demand  which 
he  holds  until  the  happening  of  a  particular  event,  the 
running  of  the  statute  is  suspended  until  the  event 
occars. — Smith  vs.  Lawrence,  88  Gal.,  p.  24. 

20.  Covenant  or  wabbanty  fob  quiet  enjoy- 
ment—Eviction. — Where  a  tenant  in  possession  is 
evicted,  the  statute  begins  to  run  at  the  time  of  the 
eviction,  whether  such  eviction  be  actual  or  construc- 
tive.— ^McGaiy  vs.  Hastings,  39  Cal,,  p.  360. 

21.    No     PBE8UMPTI0N     OF    PAYMENT    BAISED    BY 

statute.- It  was  formerly  held  that  statutes  of  limr 
itation  proceeded  upon  a  presumption  of  previous  pay- 
ment, and  that  the  effect  of  an  acknowledgment  was  to 
rebut  this  presumption  and  place  the  debt  upon  its 
original  footing.  This  view  is  now  exploded,  and  the 
statute  is  universally  regarded  as  one  of  repose,  the 
benefit  of  which  may  be  relinquished  by  the  party 
interested,  but  cannot  be  taken  ftx)m  him  without  his 
consent.  If  two  or  more  persons  are  bound,  the  same 
protection  is  afforded  to  each,  and  an  acknowledgment 
by  one  is  not  available  against  the  other,  unless  he  had 
authority  to  make  it.— McCarthy  vs.  White,  21  Cal., 
p.  602. 
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22.  Action  to  enfokcs  or  sstablish  a  Trust. — 
Where  a  trust  attached  to  a  legal  title  acquired  throug^h 
a  Sheriff's  deed,  the  statute  does  not  begin  to  run  until 
the  execution  of  the  deed. — Gurrey  vs.  Allen,  34  CaL, 
p.  257. 

23.  Trusts— Trustke  a»d  Bxneficiart.  —  The 
Statute  of  Limitations  does  not  run  against  an  express 
continuing  trust  until  the  trustee  places  himself  in  hos- 
tility to  the  trust. — Schrooder  vs.  Jahns,  27  Cal.,  p.  274; 
Hiles  vs.  Thome,  88  Cal.,  p.  336.  As  between  trustees 
and  cestui  que  trust,  in  the  case  of  an  express  trust, 
the  Statute  of  Limitations  does  not  begin  to  run  until 
the  trustee  repudiates  the  trust  by  clear  and  unequivo- 
cal acts  or  words,  and  claims  thenceforth  to  hold  the 
estate  as  his  own,  not  sulgect  to  any  trust,  and  such 
repudiation  and  claim  are  brought  to  the  knowledge  of 
the  cestui  qite  trust. — ^Hearst  vs.  Pigol,  Cal.  Sup.  Ct., 
July  Term,  1872;  Baker  vs.  Joseph,  16  Cal.,  p.  173. 
See,  also,  Ord  vs.  De  la  Guerra,  18  Gal.,  p.  67. 

2i.  Trustee  and  Beneficiary. — "Where  a  party 
holds  the  legal  title  of  land  as  security  for  money  due 
him  by  one  having  the  equitable  estate,  he  cannot,  by 
reason  of  the  Statute  of  Limitations,  be  compelled  to 
accept  the  money  and  execute  a  conveyance  of  the 
land  after  four  years  from  the  time  the  money  &ll8 
due;  yet,  if  he  voluntarily  receives  the  money  when 
tendered,  after  that  time  he  is  not  discharged  by  the 
statute  from  executing  the  conveyance  and  giving  a 
deed  to  the  beneficiaiy.— Hillard  vs.  Hathaway,  27 
Cal.,  p.  120. 

25.  Trustee  and  Beneficiart.— The  statute  does 
not  run  in  favor  of  a  trustee  as  against  the  beneficiary 
while  the  benefioiary  is  in  possession  of  the  estate,  and 
there  is  no  adverse  claim  made  by  the  trustee. — Love 
vs.  Watkins,  40  Cal.,  p.  548. 

26.  Vendor  and  Vendee.— The  statute  does  not 
run  against  a  vendee's  right  to  enforce  a  specific  per- 
formance (execution  of  a  deed,  etc.)  so  long  as  he 
remains  in  possession  with  the  acquiescence  of  the 
vendor. — Love  vs.  "Watkins,  40  Cal.,  p.  548. 

27.  Bquitable  and  Legal  Actions  alike  Barred. 
The  Statute  of  Limitations  is  applicable  alike  to  all 
causes  of  actions,  whether  in  equity  or  at  law. — Boyd 
vs.  Blankman,  29  Cal.,  p.  19. 

28.  Cases  excepted  from  Statute  of  Limita- 
tions.— ^It  was  held  **  that  statutes  of  limitation  are  to 
be  strictly  construed.''  In  Demarest  vs.  Wynkoop, 
3  Johns.,  Chap.  146,  it  was  held  that  the  Court 
could  make  no  exception  in  fiivor  of  In&nts  where  the 
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statute  had  made  none.  Said  Mr.  Chancellor  Kent 
(pafi^  142):  "  The  doctrine  of  inherent  equity  creating 
an  exception  as  to  any  disability,  where  the  Statute  of 
liimitations  creates  none,  has  been  long  and  uniformly 
exploded.  General  words  in  the  statute  must  receiye 
a  general  construction;  and  if  there  be  no  express  ex- 
ception, the  Court  can  create  none.''  It  was  agreed, 
without  contradiction,  in  Stowell  vs.  Zouch,  Plowd.,  * 

869  6,  871  C,  that  the  general  provision  in  statute  of 
fines  would  have  barred  infants,  femme  coverts,  and 
tiie  other  persons  named  in  the  proviso,  equally  with 
persons  under  no  disability  if  they  had  not  been  named 
in  the  exception  or  saving  clause. — So  in  Dupleix  vs. 
De  Boven,  2  Vem.,  p.  540.  The  Lord  Keeper  thought 
it  veiy  reasonable  that  the  Statute  of  Limitations  should 
not  run  when  the  debtor  was  beyond  the  sea;  but  there 
was  no  saving  in  the  case.  He  could  not  resist  the  plea 
of  the  6tatute.--See,  also,  Beckford  vs.  Wade,  17 
Vesey,  Jr.,  p.  87;  Buckinghamshire  vs.  Drury,  Wil- 
mot's  Opinions,  p.  177,  Sec.  194;  Hall  vs.  Wy bourn, 
2  Salk.,  p.  420;  Aubry  vs.  Portescue,  10  Mod.,  p.  206, 
where  it  was  held  that  *'  though  the  Courts  of  justice 
be  shut  by  civil  war,^eo  that  no  original  could  be  sued 
out,  yet  the  Statute  of  Limitations  continued  to  run." — 
Tynan  vs.  Walker,  35  Cal.,  p.  640. 

29.  MORTOAQBS— MORTOAOK  BARKED  WHSIT  NOTX 

IB  BARRSD. — **  Where  an  action  upon  a  note,  secured 
by  a  mortgage,  is  barred  by  the  Statute  of  Limitations, 
the  mortgagee  has  no  remedy  upon  the  mortgage;  and 
though  he  can  follow  distinct  remedies  upon  the  note 
or  mortgage,  the  limitation  prescribed  is,  in  both 
cases,  the  same.  The  Statute  of  Limitations  of  this 
State  differs  essentially  from  the  statutes  of  James  I, 
and  from  the  statutes  of  limitation  in  force  in  most 
of  the  other  States.  Those  statutes  apply  in  their 
terms  only  to  particular  legal  remedies,  and  Courts  of 
equity  hold  themselves  not  bound  by  them,  except  in 
cases  of  concurrent  jurisdiction,  but  act  merely  by 
analogy  to  them.  Those  statutes,  as  a  general  thing, 
also  apply,  so  fiir  as  actions  upon  written  contracts  not 
of  record  are  concerned,  only  to  actions  upon  simple 
contracts— that  is,  contracts  not  under  seal,  fixing  the 
limitation  at  six  years,  and  leaving  actions  upon 
specialities  to  be  met  by  the  presumption  established 
by  the  rule  of  the  common  law,  that  after  a  lapse  of 
twenty  years  the  claim  has  been  satisfied.  In  those* 
statutes  where  specialities  are  mentioned,  the  limitation 
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is  generally  fixed  at  either  fifteen  or  twenty  years.      The 
case  is  entirely  dififerent  in  this  State.    Here  the  Bt&tute 
applies  equally  to  actions  at  law  and  to  suits  in  equi^r* 
It  is  directed  to  the  subject  matter,  and  not  to  the  fbi 
of  the  action,  or  the  forum  in  which  the  action  is 
cuted.    Nor  is  there  any  distinction  in  the  limitation 
prescribed  between  simple  contracts  in  writing^    and 
specialities.    Where  a  note  is  secured  by  mortgage 
upon  real  property,  and  subsequently,  after  the  remedy 
on  the  note  is  barred  by  the  statute,  the  mortga^sor 
executes  a  second  mortgage  to  a  third  party,  such  third 
party  can  interpose  the  plea  of  the  Statute  of  I^imitations 
in  a  suit  to  foreclose  the  first  mortgage,  and  thus  secure 
priority  for  his  subsequent  mortgage;  and  this,  even 
though  the  mortgagor  had,  after  the  execution  of  tlie 
second  mortgage,  and  after  the  note  was  barred,  in- 
dorsed on  the  first  note  that  he  renewed,  reyived,  and 
agreed  to  pay  the  same.    A  mortgagor,  after  disposing^ 
of  the  mortgaged  premises  by  deed  of  sale,  loses   all 
control  over  them.    His  personal  liability  thereby  be- 
comes separated  from  the  ownership  of  the  land,  and 
he  can,  by  no  subsequent  act,  create  or  revive  charges 
upon  the  premises.    He  is  as  to  the  premises  hence- 
forth a  mere  stranger.    And  if,  instead  of  selling  the 
premises,  he  execute  a  second  mortgage  upon  them, 
he  is  equally  without  power  to  destroy  or  impair  the 
efficacy  of  the  lien  tlius  created.    As  a  general  rule, 
the  plea  of  the  Statute  of  Limitations  is  a  personal 
privilege  of  the  party,  and  cannot  be  set  up  by  a 
stranger.    This  is  true  with  respect  to  personal  obliga- 
tions, which  concern  only  the  party  himself,  or  with 
respect  to  property  which  the  party  possesses  the  power 
to  charge  or  dispose  of.    But  with  respect  to  property 
placed  by  him  beyond  his  control,  or  subjected  by  him 
to  liens,  he  has  no  such  personal  privilege.    He  cannot, 
at  his  pleasure,  affect  the  interests  of  other  jMirtiea. 
"Whether,  where  a  party  revives  a  note  secured  by 
mortgage  upon  real  estate,  after  the  note  is  barred,  he 
{hereby  revives  the  mortgage,  was  a  question  raised 
but  not  decided." — See  syllabus,  Lord  vs.  Morris,  18 
Cal.,  pp.  482,  483  J  see,  also,  McCarthy  vs.  White,  21 
OaL,  p.  495;  Heinlin  vs.  Castro,  22  Cal.,  p.  100;  Coster 
vs.  Brown,  23  Cal.,  p.  142;  Cunningham  vs.  Hawkins, 
24  Cal.,  p.  403;  Wormouth  vs.  Hatch,  33  Cal.,  p.  121; 
Arrington  vs.  Liscom,  34  Cal.,  p.  865;  see,  particu- 
larly, Grattan  vs.  Wiggins,  23  Cal.,  p.  16;  Lent  vs. 
Shear,  26  Cal.,  p.  361;  Le  Boy  vs.  Bogers,  80  Cal.,  p. 
229;    Espinosa  vs.  Gregory,  40    Cal.,    p.  58,  citing 
Hughes  vs.  Davis,  40  Cal.,  p.  117;  Siter  vs.  Jewett,  83 
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Cal.,  p.  02.  "Where  an  action  upon  a  promissory 
note  secured  by  a  mortgage  of  the  same  date  upon  real 
property  is  barred  by  our  Statute  of  Limitations  the 
remedy  upon  the  mortgage  is  also  barred.'' — ^McCarthy 
V8.  White,  21  Cal.,  p.  495,  afltoiing  Lord  vs.  Morris, 
18  Cal.,  p.  482. 

30.  MoKTOAQE. — ^A  person  vfho  purchases  property 
from  a  mortgagor,  subsequent  to  the  execution  of  a 
mortgage,  may  plead  the  Statute  of  Limitations  in  an 
action  to  foreclose  the  mortgage  commenced  after  the 
statute  has  run  against  the  debt  secured  by  such  mort- 
gage.—McCarthy  vs.  White,  21  Cal.,  p.  496. 

31.  Renewal  of  Note  extends  liek  of  Mobt- 
GAGE. — A  renewal  of  a  note  extends  the  lien  of  the 
mortgage  given  to  secure  the  note,  so  that  the  Statute 
of  Limitations  will  not  run  until  the  expiration  of  the 
new  note  given.— See  Lent  vs.  Morrill,  25  Cal.,  p.  492. 
And  this  renewal  extends  the  mortgage  even  against 
innocent  purchasers. — Id. 

32.  Joint  Mortgage  Dsbtobs— One  being  absent 
TVLOM  State. — Three  persons  -  executed  a  joint  mort- 
gage to  secure  their  joint  and  several  notes.  One  of 
the  makers  left  the  State.  The  note  became  outlawed 
as  to  the  two  makers  living  in  the  State.  Meld  :  the 
lien  of  the  mortgage  was  barred  as  to  the  two  in  the 
State,  and  it  can  only  be  enforced  against  the  interest 
of  the  one  as  to  whom  the  note  is  not  barred. — Low  vs. 
^llen,^Cal.,  p.  141. 

33.  Mortgage  not  always  Barred  when  Debt 
FOR  WHICH  IT  IS  GIVEN  IS  Barred. — A  mortgage 
l^iven  to  secure  the  payment  of  a  debt  not  in  writing  is  a 
contract  **  founded  upon  an  instrument  in  writing,*'  with- 
in the  meaning  of  the  Statute  of  Limitations,  and  an 
action  for  its  foreclosure  may  be  maintained  at  any  time 
within  four  years  from  its  breach,  notwithstanding  that 
the  statute  has  in  the  meantime  barred  the  original 
debt.— Union  Water  Co.  vs.  Murphy's  Flat  Pluming 
Co.,  22  Cal.,  p.  620. 

34.  Bight  to  Redeem.- Where  the  assignee  of  one 
note  (see  facts  of  case),  having  the  first  right  to  the 
benefit  of  the  mortgage,  forecloses,  and  the  property  is 
sold,  such  foreclosure  and  sale  extinguish  the  mort- 
C^ge.  The  holders  of  the  other  notes  secured  by  the 
mortgage  have  a  right  to  redeem,  but  when  not  made 
X>artieB  to  the  action  they  roust  assert  this  right  within 
four  years  or  be  barred  by  the  Statute  of  Limitations* 
The  right  to  foreclose  and  the  right  to  redeem  are 
reciprocal,  and  the  statute  begins  to  run  against  the 
redemption  at  the  time  the  right  of  action  accrues  on 
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the  mortgage. — Grattan  vs.  "Wiggins,  23  Cal.,  p.  16; 
and  see  further,  as  to  right  to  redeem,  Espinosa  vs« 
Gregory,  40  Cal.,  p.  58;  Siter  vs.  Jewett,  33  Cal.,  p. 
92;  Cunningham  vs.  Hawkins,  24  Cal.,  p.  403;  Anin^- 
ton  vs.  Liscom,  34  Cal.,  p.  305. 

35.  Pleading — Pleading   of   the   Stattttk     ow 
Limitations. — See  Smith  vs.  Richmond,  19  Cal.,  p. 
476;  Lick  vs.  Diaz,  30  Cal.,  p.  75.    The  defense  of  tlie 
Statute  of  Limitations  is  a  personal  privilege  of  the 
debtor,  which  he  may  assert  or  waive  at  his  option,  but 
it  must  be  set  up  in  some  form  either  by  demurrer 
or  answer,  or  it  will  be  deemed  to  have  been  waived. 
Grattan  vs.  Wiggins,  23  Cal.,  p.  16.     It  must    be 
pleaded  in  the  first  instance  and  has  no  day  of  grac^ 
thereafter. — See  Cooke  vs.  Spears,  2  Cal.,  p.  409. 

86.  Statute,  how  pleaded  by  Demurbxb. — A 
defense  under  the  Statute  df  Limitations  cannot  be 
made  by  a  demurrer  which  states  in  general  terms 
that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  statute,  in  order  to  be 
available  as  a  defense,  must  be  distinctly  stated  in  the 
demurrer.— Brown  vs.  Martin,  25  Cal.,  p.  82;  aflfd.  in 
Farwell  vs.  Jackson,  28  Cal.,  p.  106;  Smith  vs.  Rich- 
mond, 19  Cal.,  p.  476. 

37.  Right  to  use  Water  by  adverse  use.— See 
American  Co.  vs.  Bradford,  27  Cal.,  p.  300. 

38.  Averment  that  cau^  of  action  Agcbuxx> 
more  than  two  years  prior,  etc. — In  an  action  for 
the  value  of  services  rendered  a  plea  which  does  not 
aver  that  the  cause  of  action  accrued  more  than  tw<^ 
years  before  the  commencement  of  the  action,  but 
only  that  the  services  contracted  to  be  rendered  by  the 
plaintiff  were  rendered  more  than  two  years  before 
action  brought,  is  insufficient  as  a  plea  of  the  Statute 
of  Limitations. — Hartson  vs.  Hardin,  40  Cal.,  p.  264. 

39.  Pleading  Adverse  Possession.— A  plea  of  the 
Statute  of  Limitations,  which  states  that  the  plaintiff 
was  not  seized  of  the  land  within  five  years  before  the 
commencement  of  the  action,  is  fatally  defective  in 
not  averring  that  neither  the  plaintiff's  predecessor  or 
granto&was  possessed  within  that  time,  and,  also,  be- 
cause no  adverse  possession  by  the  defendant  is  alleged 
for  any  time  anterior  to  the  action. — Sharp  vs.  I>aug- 
ney,  33  Cal.,  p.  505. 

40.  Allegation  of  Adverse  Possession,  etc. — 
The  statute  is  not  well  pleaded  in  an  answer  which 
states  that  "  if  plaintiffs  ever  had  any  right  or  title  to 
their  claims,  or  to  any  portion  thereof,  they  are  barred 
by  the  Statute  of  Limitations,  as  the  defendants  have 
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been  in  the  quiet  and  peaceable  possession  of  the  same, 
adversely  to  the  plaintiffs,  for  a  period  of  over  five 
years.''  The  averment  that  the  plaintiff  is  '*  barred  by 
the  Statute  of  Limitations,"  is  merely  a  conclusion  of 
law.  It  does  not  present  any  issuable  fact. — Schroder 
vs.  Jahna,  27  Cal.,  p.  274;  Caulfield  vs.  Sanders,  17 
Cal.,  p.  569.  The  "  period  of  over  five  years,"  during 
which  it  is  alleged  the  defendants  were  in  adverse  pos- 
session, is  not  charged  as  having  preceded  the  com- 
mencement of  the  action. — Table  Mt.  Tunnel  Co.  vs. 
Stranahan,  31  Cal.,  p.  387. 

41.  AdVEBSE   PO8SES8IOK    BY  TENAKT  IN  COMMOK, 

JO^LSOATioK  OF. — A  pcrson  depending  upon  an  adverse 
possession  of  a  sufficient  time  of  land,  owned  by  him- 
self and  the  adverse  party  as  tenants  in  common,  must 
plead /acts  from  which  it  will  affirmatively  appear  that 
his  possession  was  of  an  adverse  and  hostile  character; 
otherwise  his  possession  of  land  will  be  deemed  to  be 
according  to  his  right  and  in  support  of  the  title  in 
common. — Lick  vs.  Diaz,  30  Cal.,  p.  65.  See  further, 
as  to  adverse  possession,  Le  Boy  vs.  Rogers,  30  Cal., 
p.  229. 

42.  Allegatioks  op  facts,  not  %)V  law,  kk- 
QUIRED. — A  party  relying  on  the  Statute  of  Limita- 
tions, should  not  allege  matter  of  law,  but  the  facts 
which  bnng  it  within  the  statute. — Boyd  vs.  Blankman, 
29  Cal.,  p.  44. 

43.  Averment  of  five  years  covers  any  less 
TERM. — An  answer  averring  that  the  cause  of  action 
had  not  accrued  within  five' years,  is  sufficient  for  five 
years,  and  for  any  period  of  limitation  less  than  five 
years.— Boyd  vs.  Blankman,  29  Cal.,  p.  44. 

44.  Items    of   Account. — Where   the   complaint 
states  a  cause  of  action  for  goods  sold  and  delivered, 
^nd  a  bill  of  items  is  annexed  to  the  same  as  an  exhibit, 
with  the  date  of  each  item,  and  answer  which  refers  to 
the  exhibit  and  avers  that  the  last  item  only  is  within 
two  years  previtms  to  the  commencement  of  the  action, 
and  that,  except  as  to  the  last  item,  **do  right  has 
accrued  to  said  plaintifi*  by  reason  of  the  matter  men- 
tioned and  set  forth  in  said  complaint  at  any  time 
within  two  years  next  preceding  this  action,''  is  a  good 
answer  of  the  Statute  of  Limitations  to  all  the  items 
except  the  last.    The  words  "  preceding  the  commence- 
ment of  this  action,"  in  such  answer,  are  equivalent  to 
the  words  ^^ preceding  the  filing  of  the  complaint." — 
Adams  vs.  Patterson,  35  Cal.,  p.  122. 

45.  Assumpsit. — A  count  in  a  complaint  in  the  old 
fbrxn.  of  assumpsit,  for  money  had  and  received,  in 
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which  the  promise  is  laid  of  a  day  more  than  tvFO 
prior  to  the  commencement  of  the  action,  is  demurra- 
ble, on  the  ground  that  it  shows  the  demand  to  be 
barred  by  the  Statute  of  Limitations. — K^eller  vs. 
Hicks,  22  Cal.,  p.  457. 

46.  Pleading  by  Demureer. — On  demurrer  to  a 
complaint  founded  upon  the  Statute  of  Limitations,  if 
the  complaint  fails  to  show  whether  the  contract  in  suit 
was  verbal  or  in  writing,  it  will  be  presumed  to  have 
been  in  writing  for  all  the  purposes  of  the  demurrer. — 
Miles  vs.  Thomei  38  Cal.,  p.  335. 

47.  Pleauixg  by  Demurrer.— The  defense  of  the 
Statute  of  Limitations  may  be  presented  by  demurrer 
when  it  appears  from  the  complaint  that  the  period  of 
limitation  has  elapsed  since  the  cause  of  action  accrued 
to  the  plaintiff,  and  no  fkcts  are  alleged  taking-   the 
demand  out  of  the  operation  of  the  statute. — Mason  vs. 
Gronise,  20  Cal.,  p.  211,  affirming  Smith  vs.  Richmond, 
19  Cal.,  p.  476;  and  Barringer  vs.  Warden,  12  Cal.,  p. 
811.    But  the  bar  of  the  statute  must  clearly  appear  on 
the  fkce  of  complaint. — Ord  vs.  De  la  Guerra,  18  Cal., 
D.  68. 

48.  By  Answer.— But  where  the  demand  is  in  trutii 
barred,  but  the  fact  does  not  appear  upon  the  &ce  of 
the  complaint,  the  defense  of  the  statute  must  be  made 
by  answer.— Smith  vs.  Richm<yd,  19  Cal.,  p.  476. 

49.  New  Promise. — A  complaint  upon  a  note  barred 
by  the  statute  is  sufficient  if  it  alleges  that  the  defend- 
ant has  within  four  years  of  the  day  when  the  suit  was 
commenced  '*in  writing  acknowledged  and  promised 
to  pay  the  note."  Such  allegation  imports  that  the 
defendant  signed  the  writing. — Porter  vs.  £lam,  25 
Cal.,  p.  291.  The  defendant's  signature  to  the  new 
promise  was  necessary,  and  the  new  promise  must  be 
in  writing. — Pena  vs.  Vance,  21  Cal.,  p.  142.  See, 
also,  on  this  point,  Barringer  vs.  Warden,  12  Cal.,  p. 
811. 

60.  New  Promise.- It  is  sufficient  where  the  com- 
plaint alleged  an  express  promise  to  pay  a.  debt  which 
was  barred  by  the  statute  to  prove  an  acknowledgment 
of  the  debt  fh)m  which  a  promise  to  pay  is  implied. 
See  ftirther  facts  concerning  burden  of  proof,  etc.,  Par- 
rell  vs.  Palmer,  86  Cal.,  p.  187. 

61.  New  Promise.— Where  a  creditor  sues  after  the 
statute  has  run  upon  the  original  contract,  his  cause  of 
action  is  not  the  original  contract,  for  his  action  there- 
upon is  barred,  but  it  is  the  new  promise,  the  moral 
obligation  arising  fh>m  the  original  contract  binding 
in  foro  ccnacientice,  notwithstanding  the  bar  of  \h» 
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statute  being  the  consideration  for  the  new  promise. 
For  authorities  upon  new  promise^  see  Ang.  on  Lim- 
itations, p.  218  et  seq.  And  the  action  must  be  brought 
on  the  new  promise  within  four  years.— See  McCor- 
mick  vs.  Brown,  86  Oal.,  p.  184,  and  authorities  therein 
cited.  See,  fiirther,  as  to  new  promise,  Smith  vs.  Rich- 
mond, 19  Cal.,  p.  476. 

52.  Plsadiko  vxw  FS0MI8S— Fob  payment  ot 
DSBT  OUTLAWED,  ETC.— See  Smith  vs.  Richmond,  19 
Cal.,  p.  476. 

53.  Ejectment. — In  ejectment  a  plea  of  the  Statute 
of  Limitations  of  two  years,  under  the  Settlers'  Act,  is 
no  defense.— Anderson  vs.  Pisk,  86  Cal.,  p.  625. 
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actions. 


176 


Code  op  Civil  Procedure. 


Wh«D  the 
people  will 
not  sue. 


When 
action 
cannot  be 
brought  by 
tfrantee 
from  the 
Stote. 


When 
actions  by 
the  people 
or  their 
grantoofl 
are  to  be 
brought 
within  fi7e 
years. 


Seizin 
within  five 
yeais.when 
necessary 
in  action 
for  real 
property. 


315.  The  people  of  this  State  will  not  sue  any 
person  for  or  in  respect  to  any^real  property,  or  the 
issues  or  profits  thereof  by  reason  of  the  right  or  title 
of  the  people  to  the  same,  unless: 

1.  Such  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the 
same  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  prop- 
erty, or  of  some  part  thereof,  within  the  space  of  ten 
years. 

Note.— stats.  1850,  p.  343.    See  Farish  vs.  Coon,  40 
Cal.,  p.  38;  Hall  vs.  Dowling,  18  Cal.,  p.  619. 

316.  No  action  can  be  brought  for  or  in  respect 
to  real  property  by  any  person  claiming  under  letters 
patent  or  grants  fi'om  this  State,  unless  the  same  might 
have  been  commenced  by  the  people  as  herein  speci- 
fied, in  case  such  patent  had  not  been  issued  or  grant 
made. 

NoTK.— Stats.  1850,  p.  343. 

317.  When  letters  patent  or  grants  of  real  prop- 
erty, issued  or  made  by  the  people  of  this  State,  are 
declared  void  by  the  determination  of  a  competent 
Court,  rendered  upon  an  allegation  .of  a  fraudulent 
suggestion,  or  concealment,  or  forfeiture,  or  mistake, 
or  ignorance  of  a  material  fact,  or  wrongful  detaining, 
or  defective  title,  in  such  case  an  action  for  the  re- 
covery of  the  property  so  conveyed  may  be  brought 
either  by  the  people  of  this  State  or  by  any  subse- 
quent patentee  or  grantee  of  the  same  property,  his 
heirs  or  assigns,  within  five  years  after  such  determi- 
nation, but  not  after  that  period. 

NoTK.— Stats.  1850,  p.  343. 

318.  No  action  for  the  recovery  of  real  property, 
or  for  the  recovery  of  the  possession  thereof,  can  be 
maintained,  unless  it  appear  that  the  plaintiff,  his 
ancestor,  predecessor,  or  grantor,  was  seized  or  pes- 
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of  the  property  in  question,  within  five  years 
before  the  commencement  of  the  action. 

NoTK.— Stats.  1863,  p.  325. 

1.  Beal  Property. — City  of  Oakland  vs.  Carpen- 
tier,  13  Cal.,  p.  540;  Morton  vs.  Folger,  15  Cal.,  p. 
275;  Fremont  vs.  Seals,  18  Cal.,  p.  433;  Clarke  vs. 
Huber,  25  Cal.,  p.  596;  Billings  vs.  Harris,  6  Cal.,  p. 
3S3;  Billings  vs.  Hall,  7  Cal.,  p.  3.  For  a  digest  of  the 
above  cited  decisions  on  the  several  points  involved  see 
note  to  Sec.  312,  ante,  where  these  cases  are  discussed. 

2.  Division  Lines — Fences. — As  to  division  lines 
between  adjacent  lands,  acquiescence  for  the  time  pre- 
scribed by  the  Statute  of  Limitations  concerning  real 
property  may  fix  the  division  line  as  to  the  owners, 
«tc. — Sneed  vs.^  Osborne,  25  Cal.,  p.  626,  and  authorities 
cited. 

3.  BioHT  TO  Use  Bitnning  "Water— Adverse 
Enjoyment. — To  acquire  a  right  to  the  use  of  a  run- 
ning stream  by  adverse  enjoyment  or  prescription,  it  is 
necessary  that  such  adverse  enjoyment  or  prescription 
should  have  continued  for  a  period  corresponding  to 
the  time  fixed  by  the  Statute  of  Limitations  as  a  bar  to 
an  entry  on  land,  viz.,  five  years. — Crandall  vs. 
Woods,  8  Cal.,  p.  144;  Davis  vs.  Gale,  32  Cal.,  p.  26. 

4.  Adverse  Possessor  allowing  others  below 
TO  Use  Water. — If  one  taking  adverse  possession  of 
water,  as  against  a  prior  appropriator,  suffers  a  portion 
of  the  same  to  flow  down  to  accommodate  miners  work- 
ing below,  this  does  not  prejudice  his  adverse  posses- 
sion so  as  to  prevent  the  running  of  the  Statute  of 
liimitations. — Davis  vs.  Gale,  32  Cal.,  p.  26. 

6.  Water  Bights  Acquired  by  Adverse  Pos- 
session.— The  right  to  the  use  of  a  watercourse  in  the 
public  mineral  lands,  and  the  right  to  divert  and  use 
the  water  taken  therefrom,  is  acquired  by  appropriation 
and  use,  the  person  first  appropriating  it  being  deemed 
to  have  the  title,  as  against  all  the  world,  except  the 
United  States  and  persons  claiming  under  them,  to  the 
extent  that  he  thus  appropriated  it  before  the  rights  of 
others  attached.  The  rights  thus  acquired  may  be 
held,  granted,  abandoned,  or  lost  by  the  same  means 
as  a  right  of  the  same  character  issuing  out  of  lands  to 
which  a  private  title  exists.  The  right  of  the  first 
appropriator  may  be  lost,  in  whole  or  in  some  limited 
portions,  by  the  adverse  possession  of  another.    And 

when  such  person   has  had  the  continued,  uninter- 

« 
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Tupted,  and  adverse  enjoyment  of  the  watercourse*  or 
of  some  certain  portion  of  it,  during  the  period  limited 
by  the  Statute  of  Limitations  for  entiy  upon  lands,  tha 
law  will  presume  a  grant  of  the  right  so  held  And 
eiyoyed  by  him. — Bealey  ts.  Shaw*  6  East.,  p.  208; 
Balston  vs.  Buested,  1  Oamb.,  p.  463;  Ricard  ^s. 
Williams,  7  "Wheat.,  p.  69;  Williams  vs.  Nelson,  23 
Pick.,  p.  141;  Calvin  vs.  Burnet,  17  Wend.,  p.  562; 
Hammond  vs.  Zechner,  23  Barb.,  p.  473;  Union 
Water  Co.  vs.  Craiy,  25  Cal.,  p.  509. , 

6.  Bight  to  Water  by  adyxbbe  ube,  bt  i»B£- 
sgbiftiok;  bubdek  of  fbooi*,  etc.— The  general  and 
established  doctrine  is  that  an  exclusive  and  uninter- 
rupted enjoyment  of  water,  in  any  particular  way,  for 
a  period  corresponding  to  the  time  limited  by  statute 
within  which  an  action  must  be  commenced  for   the 
recovery  of  the  property  or  of  the  assumed  rig^ht  lield 
and  epjoyed  adversely,  becomes  an  adverse  enjoyment 
sufficient  to  raise  a  presumption  of  title  as  against  a 
right  in  any  other  person  which  might  have  l>een 
but  was  not  asserted. — 3  Kent's  Com.,  pp.  441-^146; 
Bealey  vs.  Shaw,  6  East.,  p.  214;  8haw  vs.  Crawford, 
10  John.,  p.  236;  Johns  vs.  Stevens,  8  Vermont,  p.  316; 
Union  Water  Co.  vs.  Craiy,  25  Cal.,  p.  504.    The  ri^lit 
which  the  defendants  claim  under  the  grant,  wbich 
they  assumed  to  exist,  as  evidenced  by  their  adverse 
use  and  enjoyment  of  the  water  for  five  years,  they 
denominate  an  easement.    An  easement  or  servitude 
may  be  created  by  grant  or  prescription,  and  when 
created  it  will  pass  by  conveyance  with  the  dominant 
estate  (that  is,  with  the  estate  to  which  it  is  appurte- 
nant, as  an  incorporeal  hereditament)  attached  to  the 
servient  estate,  subjecting  the  latter  to  the  benefit  of 
the  former.    But  the  owner  of  the  easement  or  servi- 
tude has  no  general  property  in  nor  seizin  of   the 
servient  estate,  though  he  may,  by  holding  a  fee  in  the 
dominant  estate,  have  an  estate  of  inheritance  in  the 
easement  or  servitude. — Wash,  on  Easements  and  Ser- 
vitudes, Ch.  1,  Sec.  1;  Ersk.  Inst.,  p.  852;  Wolf  vs. 
Frost,  4  Sand.  Ch.  B.,  p.  89.    A  grant  of  an  estate  in 
lands,  whether  cori>oreal  or  incorporeal,  may  be  pre- 
sumed from  an  adverse  enjoyment  for  the  period  corre- 
sponding to  the  Statute  of  Limitations  within  which  an 
action  might  have  been  maintained  against  the  person 
holding  and  enjoying  adversely.    But  what  must  be 
the  circumstances  under  which  such  presumption  may 
arise?    In  order  that  the  enjoyment  of  an  easement  in 
another's  land  may  be  conclusive  of  the  right  claimed, 
it  must  have  been  adverse  in  the  legal  sense  of  the 
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term ;  that  is,  the  right  must  have  been  asserted  under 
a  claim  of  title,  with  the  knowledge  and  acquiescence 
of  the  owner  of  the  land,  and  uninterrupted.  The  bur- 
den of  proving  this  is  on  the  party  claiming  the  ease- 
ment. If  he  leaves  it  doubtful  whether  the  enjoyment 
was  adverse,  known  to  the  owner  and  uninterrupted, 
it  is  not  conclusive  in  his  favor, — 2  Greenleafs  Ev., 
Sec.  539;  Greenleafs  Cruise,  Tit.  31,  Ch.  1,  note  1  to 
Sec.  21,  and  cases  therein  cited.  According  to  the 
common  law  system  of  pleading,  a  defendant  could 
not  give  in  evidence  under  the  general  issue,  in  excuse 
or  justification  of  an  alleged  trespass,  a  right  of  com- 
mon, or  a  public  or  private  right  of  way,  or  a  right  to 
an  easement,  nor  any  interest  in  land  short  of  property 
or  right  of  possession. — ^Saunders  vs.  "Wilson,  15  Wend., 
p.  338;  Bnbcock  vs.  Lamb,  I  Cow.,  p.  239;  Bouse  vs. 
Bardin,  1  Hen.  Black.,  p.  352;  2  Saund.  PI.  and  Ev., 
p.  856;  1  Chitty  PI.,  p.  505.  A  defense  of  the  kind 
mentioned  had  to  be  pleaded  specially.  The  reason  of 
the  rule  was  to  prevent  surprise. — Demick  vs.  Chap- 
man, 11  John.,  p.  132.  The  rule  of  the  common  law 
here  referred  to  has  not  been  changed  so  as  to  obviate 
the  necessity  of  pleading  specially  such  defense.  By 
the  law  of  this  State  the  defendants  are  bound  to  inter- 
l>ose  their  alleged  right  by  answer  as  well  as  by  evi- 
dence, provided  it  be  conceded  that  plaintiff  had  the 
prior  right  and  title  to  the  waters  of  the  creek. — Ameri- 
can Co.  vs.  Bradford,  27  Cal.,  pp.  366,  367. 
7.  Generally. — See  note  to  Sec.  380,  post.  • 

319.     No  cause  of  action,  or  defense  to  ah  action,  Snchseinii, 
arising:  out  of  the  title  to  real  property,  or  to  rents  or  necessary 

^  r-     x-       ./  7  In  action  or 

profits  out  of  the  same,  can   be  elffectual,  unless  it  defenso 

*  '  '  ansiDff  out 

appear  that  the  person  prosecuting  the  action,  or  mak-  ?Jnt«^of«iii 
ing  the  defense,  or  under  whose  title  the  action  is  "*'**'*®'^* 
prosecuted,  or  the  defense  is  made,  or  the  ancestor, 
predecessor,  or  grantor  of  such  person  was  seized  or 
po^essed  of  the  premises  in  question  within  five  years 
before  the  commencement  of  the  Act  in  respect  to 
which  such  action  is  prosecuted  or  defense  made. 

Note.— Stata.  1863,  p.  325. 

1.  Bents  or  Profits.— See  Kimball  vs.  Lohraas, 
81  Cal.,  p.  159,  affirming  Halleck  vs.  Mixer,  16  Cal., 
p.  574. 

2.  In  an  action  to  recover  Lands,  the  plaintiff 
can  only  recover  the  rents  and  profits  for  three  years 
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only  prior  to  the  commencement  of  the  action,  if  the 
defendant  pleads  the  Statute  of  Limitations  as  to 
them. — Carpentier  vs.  Mitchell,  29  Cal.,  p.  330,  and 
authorities  cited  therein;  affirming,  also,  Richardson  vs. 
'Williamson,  24  Cal.,  p.  389;  sec,  also.  Sec.  312,  ante; 
see  note  to  next  section. 

Entry  on  820.  No  entry  upon  real  estate  is  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  commenced 
thereupon  within  one  year  after  making  such  entry, 
and  within  five  years  from  the  time  when  the  riglit  to 
make  it  descended  or  accrued. 

Note.— stats.  1863,  p.  325. 

1.  Mexican  Grants. — This  Chapter  embodies  the 
provisions  of  statutes  existinpf  prior  to  the  adoption  of 
the  Code  relative  to  the  time  of  commencing  actions  for 
the  recovery  of  real  property.    They  have  been  care- 
fully revised  and  placed  in  logical  order,  but  no  sub- 
stantial changes  have  been  made.    Section  6  of  the 
Act  of  1863  (Stats.  1863,  p.  325)  provides,  among  other 
things,  that  **  any  person  claiming  real  property,  or 
the  possession  thereof,  or  any  right  or  interest  therein, 
under  the  title  derived  from  the  Spanish  or  Mexican 
Gk)vemmont8,  or  the  authorities  thereof,  which  shall 
not  have  been  finally  confirmed  by  the  Government 
of  the  United  States,  or  its  legally  constituted  author- 
ities, more  than  five  years  before  the  passage  of  this 
Act,  may  have  five  years  after  the  passage  of  this  Act 
in  which  to  commence  his  action  for  the  recovery  of 
such  real  property,  or  the  possession  thereof,  or  any 
right  or  interest  therein,  or  for  rents  or  profits  out  of 
the  same,  or  to  make  his  defense  to  an  action  founded 
upon  the  title  thereto;  And  provided  further,  that  noth- 
ing in  this  Act  contained  shall  be  so  construed  as  to 
extend  or  enlarge  the  time  for  commencing  actions  for 
the  recovery  of  real  estate  or  the  possession  thereof^ 
under  title  derived  from  Spanish  or  Mexican  Govern- 
ments, in  a  case  where  final  confirmation  has  already 
been  had,  other  than  is  now  allowed  under  the  Act  to 
which  this  Act  is  amendatory."    As  the  time  fixed  in 
this  statute  has  expired,  and  all  rights  that  have  accraed 
under  it  are  preserved  by  the  saving  clause  in  the  pre- 
liminary part  of  this  Code  (see  Sec.  8,  ante;  and  see 
Billings  vs.  Harvey,  6  Cal.,  p.  381),  it  was  thought  un- 
necessary to  insert  any  provisions    excepting  lands 
within  those  grants  from  the  operation  of  the  general 
rule  relating  to  real  actions.    For  decisions  respecting 
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these  grants,  see  Billings  vs.  Harvey,  6  Cal.,  p.  381; 
Billings  vs.  Hall,  7  Cal.,  p.  1;  Dominguez  vs.  Domin- 
giiez,  7  Cal.,  p.  424.  Statute  does  not  begin  to  run 
until  after  issuance  of  patent. — Reed  vs.  Spicer,  37  Cal., 
p.  58;  Figg  vs.  Mayo,  39  Cal.,  p.  262;  Soto  vs.  Kroder, 
19  Cal.,  p.  87;  Jud.^on  vs.  Mallay,  40  Cal.,  p.  300; 
Johnson  vs.  Van  Dyke,  20  Cal.,  p.  225;  Downer  vs. 
Smith,  24  Cal.,  p.  114.  But  see  the  elaborate  opinion 
of  Justice  Field  in  Montgomery  vs.  Bevans,  U.  S. 
Court,  Ninth  Circuit,  1  Kep.;  also  Palmer  vs.  Low, 
opinion  by  Sawyer,  J.,  Pacific  Law  Reporter,  Vol.  IV, 
No.  20. 

2,  Plkadino. — Anderson  vs.  Fisk,  36  Cal.,  p.  625; 
Ord  Vi«.  De  la  Guerra,  18  Cal.,  p.  67;  Richai*dson  vs.  Wil- 
liamson, 24  Cal.,  p.  289;  Vassault  vs.  Sietz,  81  Cal.,  p. 
228;  Beach  vs.  Gabriel,  29  Cal.,  p.  584;  Davis  vs. 
Davis,  26  Cal.,  p.  23;  Mahoney  vs.  Van  Winkle,  33 
Cal.,  p.  448.    See  note  to  Sec.  312,  ante. 

321.     In  every  action  for  the  recovery  of  real  prop-  Possosgion. 

erty,  or  the  possession  thereof,  the  person  establishing  presumed. 
a  legal  title  to  the  property  is  presumed  to  have  been 
possessed  thereof  within  the  time  required  by  law,  and 

the  occupation  of  tlie  property  by  any  other  person  is  Occupation 

deemed  to  have  been  under  and  in  subordination  to  ?"^«»'  ^^^ 

title,  unleifl 

tbe  legal  title,  unless  it  a])pear  that  the  property  has  *^^«"®' 
been  held  and  possessed  adversely  to  such  legal  title, 
for  five  years  before  the  commencement  of  the  action. 

NoTK.— stats.  1850,  p.  343. 

Adversk  Possession  not  presumed. — Possession 
is  j>iesumed  to  be  in  subordination  to  the  legal  title, 
unleeis  it  be  admitted  by  the  opposing  party,  or  found 
as  a  fact  that  the  possession  was  adverse. — Sharp  vs. 
Daugney,  33  Cal.,  p.  50G.    See  note  to  Sec.  312. 

322.    Wlien  it  appears  that  the  occupant,  or  those  Occupation 

undor 

under  whom  he  claims,  entered  into  the  possession  of  written 

'  ^  instrament 

the  property  under  claim  of  title,  exclusive  of  other  men^hen 
right,  fomidiug  such  claim  upon  a  written  instrument,  ^?Sb1 
as  being  a  conveyance  of  the  property  in  question,  or 
upon  the  decree  or  judgment  of  a  competent  Court, 
and  that  there  has  been  a  continued  occupation  and 
possession  of  the  property  included  in  such  instrument, 
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decree,  or  judgment,  or  of  some  part  of  the  property, 
under  such  claim,  for  five  years,  the  property  so  in- 
cluded is  deemed  to  have  been  held  adversely,  except 
that  when  it  consists  of  a  tract  divided  into  lots,  tlie 
possession  of  one  lot  is  not  deemed  a  possession  of  any 
other  lot  of  the  same  tmct. , 

NoTK.— stats.  1850,  p.  343. 

1.  Ekterinq  under  claim  or  Title.— The  object 
of  this  section  is  to  define  accurately  under  what  con- 
ditions a  possession  shall  be  deemed  adverf-e  when  tlie 
paity  enters  under  a  claim  of  title  founded  upon     a. 
written  instrument,  judgment,  or  decree.    The  person 
relying  upon  this  section,  in  aid  of  his  possession,  mui^t 
show  that  he  entered  not  onl^'  under  a  clHim  of  title, 
but  that  it  was  exclusive  of  any  other  right. — Figg  vs. 
Mayo,  39  Cal.,  p.  262. 

2.  Adverse  FossEt*sioN  of  Predecessor— Pcsses- 
BiON  TO  BE  Continuous. — An  adverse  possession  lor 
five  years  must  be  continuous  in  the  party  who  is  the 
first  adverse  possessor,  or  in  him  and  his  grantees,  in 
order  to  acquire  a  perfect  title.  And  an  adverse  i>os- 
sessor  cannot  add  to  his  own  possession  that  of  the  one 
who  preceded  him  when  he  did  not  enter  into  posses- 
sion under  or  through  the  one  who  preceded.  Adverse 
possession  must  be  actual,  not  an  assertion  of  p>o^ses- 
sion  by  words  or  an  action,  and  if  the  continuity  is 
broken,  either  by  fraud  or  by  a  wrongfiil  entry,  the 
protection  afforded  by  the  Statute  of  Limitations  is 
destroyed. — San  Francisco  vs.  Fulde,  37  Cal.,  p.  349. 

3.  Adverse  Possession  may  be  at  any  timb 
PRIOR  to  Action  not  for  five  years  next  prk- 
CEDINO  Action. — The  purchase  ^f  an  outstanding 
adverse  claim  for  the  purpose  of  quieting  title  to  land, 
by  one  in  possession  claiming  adversely  to  all  others, 
does  not  estop  the  purchaser  from  setting  up  the  statute 
against  a  third  party.  An  adverse  possessor  for  five 
years  acquires  a  fee  simple  title  to  the  land  so  held. 
Adverse  possession  need  not  be  for  the  five  years  nejrt 
preceding  the  action — an  adverse  continuous  posses- 
sion for  five  j'ears  at  any  time  prior  to  the  commence- 
ment of  the  action  being  sufficient.  A  title  once 
acquired  by  adverse  possession  for  five  years  continues 
perfect  until  conveyed  by  the  possessor,  or  until  lost  by 
another  adverse  possession  for  five  years. — Cannon  vs. 
Stockmon,  36  Cal.,  p.  535.  See,  also,  as  to  adverse 
possession,  Arrington  vs.  Liscom,  34  Cal.,  p.  335. 


CODB  OF  CXYIL  PrOGEBUBB. 


183 


4.  Eftxct  of  Creatiok  of  Easemxnt  ov  Ad- 
TEBSB  P088X88ION. — The  CTeation  of  an  easement  upon 
land  does  not  preyent  the  statute  fVom  being  set  in 
motion  and  running  in  fkyor  of  a  party  entering  upon 
and  claiming  the  soil  upon  which  the  easement  has 
been  imposed,  adversely  to  the  grantor  of  the  ease- 
ment.— San  Francisco  vs.  Calderwood,  81  Cal.,  p.  585. 

5.  Adyxrsx  Possession— Case.— a.  was  in  posses- 
sion of  land  five  years,  under  claim  of  title.  B.  and  C, 
and  their  grantors,  during  this  time  had  a  perfect  title 
to  the  land.  They  sued  D.  and  others  to  recover  posses- 
sion of  it,  but  did  not  make  A.  a  party  to  the  action. 
B.  and  C,  and  their  assigns,  recovered  judgment,  and 
after  five  years  had  run  the  Sheriff  turned  A.  out  of 
possession  under  a  writ  of  restitution,  issued  on  the 
judgment,  and  placed  B.  and  C.  in  possession.  The 
Court  held  that  the  title  of  A.,  by  adverse  possession, 
was  not  impaired  by  this  entry  of  B.  and  C. — See  Le 
Boy  vs.  Rogers,  30  Cal.,  p.  230. 

6-  Adverse  Entry  upon  Constructive  Posses- 
sion.— Adverse  possession  may  be  acquired  to  part  of 
a  tract  of  land  while  the  owner  of  the  true  title  is  in 
the  actual  possession  of  the  other  part.  Actual  pos- 
session of  a  part,  with  constructive  possession  of  the 
rest,  will  not  prevent  the  Statute  of  Limitations  from 
running  in  favor  of  one  who  enters  adversely  upon  the 
constructive  possession. — Davis  vs.  Perley,  30  Cal.,  p. 

eso. 

7.  Adverse  Possession  of  Grantor  against 
Grantee. — When  a  grantor  takes  adverse  possession 
of  land  granted  by  him,  and  holds  continuous  adverse 
possession  for  the  statutory  period,  he  may  set  up  the 
Statute  of  Limitations  against  the  grantee. — Franklin 
vs.  Borland,  28  Cal.,  p.  175, 

8.  Division  Lines. — As  to  location  of  division  lines, 
adverse  possession  may  establish  a  division  boundaiy 
between  adjacent  owners,  although  it  may  not  be  the 
boundary  specified  in  the  deeds,  if  the  owners  have 
acquiesced  therein  for  tht  length  of  time  prescribed  by 
the  Statute  of  Limitations  as  a  bar  to  the  right  of  en- 
try upon  real  property. — Sneed  vs.  Osborne,  25  Cal., 
p.  019. 

9.  Purchase  at  Irregular  Sale.— From  lapse 
of  time  and  acquiescence  in  the  possession  of  the  pur- 
chaser the  regularity  of  a  sale  under  a  power  may  be 
inferred,  and  a  presumption  indulged  in  that  due  notice 
thereof,  as  required  by  the  power,  was  given.  Perfect 
title  may  be  acquired  by  adverse  possession  for  the  stat- 
utory time.— Simpson  vs.  Eckstein,  22  Cal.,  p.  580. 
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10.  Advkbse  Possession  undkr  ce-jlim  ow  Titi.x. 
It  wa»  held  that  the  Statute  of  Limitations  runs  only  in 
favor  of  partiefl  in  possession  claiminjp;  title  adversely  to 
the  whole  world,  and  not  in  favor  of  those  who  assert 
the  title  to  be  in  others.    If  it,  therefore,  never  runs  in 
favor  of  the  plaintiff,  his  grantees  are  in  no   better 
position.    To  render  possession  adverse,  so  as  to  set  in 
motion  the  Statute  of  Limitations,  it  must  be  accom- 
panied with  a  claim  of  title,  and   this   title,    i^hen 
founded  "  upon  a  written  instrument  as  being  a  con- 
veyance of  the  premises,"  must  be  asserted   by  the 
occupant  in  good  faith,  in  the  belief  that  he  has  good 
right  to  the  premises  against  all  the  world.    The  clami 
must  be  absolute — not  dependent  upon  any  contingen- 
cies— and  must  be  "exclusive  of  any  other  ri^ht." 
And  to  rander  the  adverse  possession  thus  commenced 
effectual  as  a  bar  to  a  recovery  by  the  true  owner,  the 
possession  must  continue  uninterrupted  for  five  years 
under  such  claim.    "When  parties  assert,  either  by  de- 
claration or  conduct,  the  title  to  property  to   be  in 
others,  the  statute,  of  course,  cannot  run  in  their  favor. 
Their  possession,  under   such    circumstances,  is   not 
adverse. — McOracken   vs.   San    Francisco,    16    Cal., 
p.  636. 

11.  Adverse  Possession  under  a  claim  of 
Title. — It  was  held,  to  constitute  a  prescription  by 
Spanish  law,  or  a  foundation  for  adverse  possession  at 
common  law,  the  instrument  under  which  the  occu- 
pant entered  and  claims  the  premises  must  purport  in 
its  terms  to  transfer  the  title — must  be  such  as  would, 
in  fact,  pass  the  title  had  it  been  executed  by  the  true 
owner,  and  in  proper  form,  with  the  exception,  per- 
haps, of  a  contract  to  convey  after  payment  of  the  con- 
sideration ;  and  the  occupant  must  have  entered  under 
it  in  good  faith,  in  the  belief  that  he  had  a  right  to  the 
premi^:es,  and  with  the  intention  to  hold  them  against 
the  world.  The  possession  must  have  been  adverse  in 
its  inception,  and  during  its  continuance. — Nieto  vs. 
Carpenter,  21  Cal.,  p.  490. 

12.  Two  KINDS  OP  Adverse  Possession.— Adverse 
possession  is  of  different  kinds:  1.  Where  the  posses- 
sion is  taken  by  the  bow  and  spear,  without  color  of 
title,  but  with  the  intent  to  claim  the  fee,  exclusive  of 
any  other  right,  and  hold  it  against  all  comers.  2. 
Where  the  possession  is  taken  under  a  claim  of  title 
founded  upon  a  written  instrument,  as  a  conveyance  or 
judgment  of  a  Court,  etc.  Either  of  these  kinds  of 
adverse  possession  is  sufficient  to  set  the  statute  in 
motion.    See  the  differences  between  the  rights  ac- 
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quired  under  them,  disaisscd  in  the  opinion  of  the 
Court. — Kimball  vs.  Lohmas,  31  Cal.,  p.  154. 

13.   p£It80NS   EXCKPTED   FROM   PROVISIONS   OF  THE 

Statute. — Strict  construction  of  the  Statute  of  Lim- 
itations formerly  required,  etc. — See  note  to  Sec.  312, 
ante,  case  of  Tj-nan  vs.  Walker,  35  Cal.,  p.  635. 
14.  Generally. — See  note  to  Sec.  312,  ante. 

323.    For  the  purpose  of  eonstitiitinff  an  adverse  ^^"1 


constitutofl 
adverse 
poseeeeion 
under 


(•o^seasion  by  any  person  claiming  a  title  founded  upon 
a  written  instrument, .or  a  judgment  or  decree,  land  is  w^?tten in- 
deemed  to  have  been  possessed  and  occupied  in  the  JudSont 
following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  in- 
closure; 

3.  Where,  although  not  inclosed,  it  has  been  used 
for  the  supply  of  fuel,  or  of  fencing  timber  for  the 
pur[)Oses  of  husbandry,  or  for  pasturage,  or  for  the 
ordinary  use  of  the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been 
partly  improved,  the  portion  of  such  farm  or  lot  that 
may  have  been  left  not  cleared,  or  not  inclosed  accord- 
ing to  the  usual  course  and  custom  of  the  adjoining 
country,  shall  be  deemed  to  have  been  occupied  tor 
the  same  length  of  time  as  the  part  improved  and  cul- 
tivated. 

Note. — Stats.  iSiVO,  p.  343.  A  pretended  poRsef^sion 
of  land  by  an  inclosurc  which  is  not  substantial,  without 
actual  occupancy  of  any  portion  of  it,  cannot  consti- 
tute an  adverse  possession. — Borel  vs.  Rollins,  30  Cal., 
p.  408,  See,  for  adverse  possession,  Vassault  vs.  Seitz, 
31  Cal.,  p.  225,  and  notes  to  Sees.  312  and  322,  ante. 

324.  Where  it  appears  that  there  has  been  an 
actual  continued  occupation  of  land,  under  a  claim  of 
title,  exclusive  of  any  other  right,  but  not  founded 
upon  a  written  instrument,  judgment,  or  decree,  the 
land  so  actually  occupied,  and  no  other,  is  deemed  to 
have  been  lield  adversely. 


Premises 
actually 
occupied 
under 
claim  of 
title 

deemed  to 
bo  hold 
adversely. 
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Note.— Stats.  1850,  p.  344.    See  notes  to  Sees.  312, 
322,  and  323,  ante. 
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What  325.    For  the  purpose  of  constituting  an  adverse 

possoMioii    possession,  by  a  person  claiming  title  not  founded  upon 
oioimof      ^  written  instrument,  judgment,  or  decree,  land    is 
written.       deemed  to  have  been  possessed  and  occupied  in  the 
following  cases  only: 

1.  Where  it  has  been  protected  by  a  substantial 
inclosure; 

2.  Where  it  has  been   usually  cultivated  or    im- 
proved. 

Note.— Stats.  1860,  p.  344. 

Subd.  1. — See  note  to  Sec.  323.  It  is  only  necessary 
to  show  that  the  land  was  held  in  adverse  possession  by 
a  substantial  inclosure,  and  the  occupation,  cultivation, 
or  use  of  the  land  need  not  be  proved. — Polack  vs.  Mc- 
Grath,  82  Gal.,  p«  15;  see,  also,  notes  to  Sees.  812  and 
322,  ante. 


as  affecting 

adverse 

possoBsion. 


ReiaUonof       826.     When  the  relation  of  landlord  and  tenant  has 

landlord 

SlffMtlSl  existed  between  any  persons,  the  possession  of  the 
tenant  is  deemed  the  possession  of  the  landlord  until 
the  expiration  of  five,  years  from  the  termination  of 
the  tenancy,  or,  where  there  has  been  no  written  lease, 
until  the  expiration  of  five  years  from  the  time  of  the 
last  payment  of  rent,  notwithstanding  that  such  tenant 
may  have  acquired  another  title,  or  may  have  claimed 
to  hold  adversely  to  his  landlord.  But  such  presump- 
tions cannot  be  made  after  the  periods  herein  limited. 

NoT^. — stats.  1850,  p.  344.  A  tenant  cannot  set  up 
title  against  his  landlord  without  first  surrendering  pos- 
session.— Tewksbury  vs.  Magraff,  33  Cal.,  p.  237,  and 
cases  cited  therein.  A  tenant  may  not  be  estopped 
where,  in  taking  the  lease,  he  was  imposed  upon  by 
the  lessor. — Gleim  vs.  Rise,  6  Watts,  p.  44.  bo,  if  the 
tenant  has  been  ousted  by  title  paramount,  he  may 
plead  it  (Haynes  us.  Maltby,  3  Term  R.,  p.  441);  also, 
that  the  landlord's  title  has  ceased,  or  has  become  ex- 
tinguished (Jackson  vs.  Rowland,  6  Wend.,  p.  666);  or 
that  he  has  acquired  his  landlord's  title  by  purchaae 
from  him,  or  at  a  judicial  sale,  or  by  a  redemption. 
And  if  the  action  is  brought  by  a  vendee  of  the  land- 
lord, the  tenant  may  dispute  the  derivative  title, — Phil- 
lips vs.  Pierce,  6  B.  &  C,  p.  433;  Reray  vs.  Cotter,  29 
Cal.,  p.  168.     So,  if  tenant  did  not  take  possession 
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ander  the  lease,  but  was  in  possession  at  the  time  he 
took  the  lease,  he  may  dispute  the  landlord's  title  with- 
out first  suiTendering  the  possession;  for,  not  haying 
received  the  possession  from  him,  he  is  under  no  moral 
or  legal  obligation  to  restore  it  before  adopting  a  hostile 
attitude,  and  he  may  have  attorned  by  mistake  to  one 
who  had  no  title. — Cornish  vs.  Searell,  8  B.  &  C,  p. 
471.  To  these  exceptions  may  be  added,  possibly,  the 
case  where  it  appears  affirmatively  that  both  .parties 
have  acted  under  a  mutual  mistake  as  to  the  law  in 
regard  to  the  title  of  the  lessor. — Glen  vs.  Gibson,  9 
Barb.,  p.  638;  Tewksbury  vs.  Magraff,  83  Cal.,  p.  2i5. 

327.     The  riorht  of  a  person  to  the  possession  of  Right  of 
real  property  is  not  impaired  or  affected  by  a  descent  not  affected 
cast  in   consequence  of  the  death  of  a  person  in  pos-  ®***- 
sesdion  of  such  property. 

Note.— Stats.  1850,  p.  344. 

328.     If  a  person  entitled  to  commence  an  action  Certain 

^  disabilitlM 

for  the  recovery  of  real  property,  or  for  the  recovery  f^^^^^^jj^ 
of  the  possession  thereof  or  to  make  any  entry  or  Jommonoo 
defense  founded  on  the  title  to  real  property,  or  to  ^^'^^ 
rents  or  services  out  of  the  same,  be  at  the  time  such 
title  first  descends  or  accrues,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution, 
upon  conviction  of  a  criminal  oflense,  for  a  term  less 
than  tor  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  neces- 
sary party  with  her  in  commencing  such  action  or 
making  such  entry  or  defense; 

— ^The  time  during  which  such  disability  continues  is 
not  deemed  any  portion  of  the  time  in  this  Chapter 
limited  for  the  commencement  of  such  action  or  the 
making  of  such  entry  or  defense;  but  such  action  may 
be  commenced,  or  entry  or  defense  made,  within  the 
j>eiiod  of  five  years  after  such  disability  shall  cease, 
or  after  the  death  of  the  person  entitled  who  shall  die 
nnder  such  disability;   but  such  action  shall  not  be 
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commenced,   or  entry   or  defense   made,   after    tliat 
period. 

Note.— Stats.  1863,  p.  325. 


CHAPTER  III. 

4 

THE   TIME   OP   COMMEXCING   ACTIONS   OTHER   THAN    FOR 
THE   RECOVERY   OF   REAL   PROPERTY. 

Section  335.  Periods  of  limitation  prescribed. 

336.  Within  five  years. 

337.  AVithin  four  years. 
888.  Within  three  years. 

339.  Within  two  years. 

340.  Within  one  year, 

341.  Within  six  months. 

342.  Same. 

343.  Actions  for  relief  not  hereinbefore  provided  for. 

344.  Where  cause  of  action  accrues  on  mutual  account. 

345.  Actions  by  the  people'  subject  to  the  limitations  of  tliis 

Chapter. 

346.  Action  to  redeem  a  mortgage  without  account  of  rents 

and  profit?. 

347.  Same,  when  there  are  two  or  more  such  mortga;^. 

Periods  of        335.     The  periods  prescribed  for  the  commence- 

limitation  «  .  i  i  ^  t  r»  i 

protfcribod.   ment  01  actions  other  than  lor  the  recovery  or  real 
property,  are  as  follows: 

Within  five       336.     Within  five  years: 

years. 

An  action  upon  a  judgment  or  decree  of  any  Court 
of  the  United  States,  or  of  any  State  within  the  United 
States. 

Note.— stats.  1850,  p.  343. 

1,  Domestic  Judgments. — The  statute  runs  as  well 
against  judgments  rendered  in  this  State  as  against 
foreign  judgments. — MaFon  vs.  Croni?e,  20  Cal.,  p. 218. 

2.  Foreign  Judgment. — A  foreign  judgment  is  not 
**a  contract,  obligation,  or  liability  founded  upon  an 
instrument  in  writing,*'  within  the  meaning  of  Sec.  337, 
post. — Patten  vs.  Ray,  4  Cal.,  p.  287. 

8.  A  Judgment  Payable  in  Installments. — The 
statute  begins  to  run  on  a  judgment  payable  in  install- 
ments from  the  period  fixed  for  the  payment  of  each 
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installment,  as  it  becomes  due. — De  Uprey  vs.  De 
Uprey,  23  Cal.,  p.  352. 

4.  Judgment  against  Intestate,  obtained  dur- 
ing HIS  LIFE. — By  common  law,  when  the  limitation 
began  to  run,  a  subsequent  disability,  as  death  of  the 
party  bound,  etc.,  did  not  stop  it.  But  this  doctrine 
does  not  apply  where  a  judgment  is  obtained  against 
an  intestate  in  his  lifetime,  and  no  execution  levied. 
In  such  case,  the  judgment  creditor  being  prevented 
by  law  from  suing  after  the  death  of  the  debtor,  the 
Statute  of  Limitations  ceases  to  run  until  presentation 
of  the  claim  to  the  administrator. — Quivey  vs.  Hall,  19 
Cal.,  p.  98. 

5.  Five-Year  Limit  on  Foreign  Judgment. — 
Cavender  vs.  Guild,  4  Cal.,  p.  260.  Statute  begins  to 
run  only  from  the  time  of  Ji7ial  entry  of  judgment. — 
Parke  vs.  Williams,  7  Cal.,  p.  247. 

337.     Within  four  years: 

An  action  upon  any  contract,  obligation,  or  liability  within 

.  ...  fouryearp, 

founded  npon  an  instrument  m  writing. 

Note.— stats.  1850,  p.  343. 

1.  Construction  or  Section,— This  section  has 
been  hel4  to  refer  to  contracts,  obligations,  and  liabili- 
ties resting  in  or  growing  out  of  written  instruments, 
not  remotely  or  ultimately,  but  immediately.  Thus, 
where  two  persons  executed  a  note,  one  as  principal 
and  the  other  as  surety,  and  a  judgment  obtained  upon 
the  note  is  paid  by  the  surety,  the  obligation  of  the 
principal  to  pay  the  surety  is  not  **  founded  upon  a 
-written  instrument ''  within  the  meaning  of  this  sec- 
tion.— Chipman  vs.  Morrill,  20  Cal.,  p.  131. 

2.  What  is  a  Contract  in  writing;  an  Order 

BNTERKD  ON  THE  BoOKS  OF  A  CORPORATION. — A  per- 
son acted  for  two  years  as  President  of  a  corporation, 
-with  an  understanding  that  he  should  be  paid,  but  with 
no  agreement  to  that  effect  or  as  to  compensation. 
Having  been  reelected  for  the  third  year,  the  Trustees 
made  an  order  as  follows:    "  Ordered  that  the  compen- 
sation of  the  President  be  established  at  fifty  dollars  per 
month.''    And  the  person  continued  to  serve  for  two 
years  longer.    Meld:  that  such  order  was  a  contract  to 
pay  past  as  well  as  future  services  at  the  rate  of  fifty 
dollars  per  month,  and  that  the  order  was  a  contract  in 
writing  within  the  meaning  of  the  Statute  of  Limita- 
tions, both  for  past  as  well  as  present  pay,  and  that  the 
statute  ran  only  from  the  date  of  the  order. — Ros- 
boiough  vs.  Shasta  B.  Canal  Co.,  22  Cal.,  p.  556. 
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8.  Audited  Accounts. — Accounts  with  the  words 
'*  audited  and  approved,*'  and  "  certified  to  be  correct,** 
written  on  their  face,  are  instruments  in  writing?  "writhin 
the  meaning  of  this  section. — Sannickson  vs.  BroiwTi,  5 
Cal.,  p.  57.  Statute  run^  from  maturity/  of  c€>9Hractm 
The  right  of  action  upon  a  contract  in  writin^^  is  not 
barred  until  the  lapse  of  four  years  after  maturity. — 
Bagley  vs.  Eaton,  10  Cal.,  p.  126. 

4.  Lost  Contract.— The  flict  that  the  contract  waa 
in  writing,  and  not  the  present  existence  of  the  'writinjir 
itself,  determines  the  time  wnthin  which  the  action 
must  be  brought. — Bagley  vs.  Eaton,  10  Cal.,  p.  126. 

5.  Published  offek  of  reward  held  to  he  a  con- 
tract  in  writing,  etc. — Ryer  vs.  Stockwell,  14  Cal.,  p. 
134. 

6.  City  Bonds  and  Bonds  of  municipal  corpora- 
tions to  provide  for  payment  of  indebtedness  when  not 
barred  by  Statute  of  Limitations. — Underbill  vs.  Trus- 
tees of  the  City  of  Sonora,  17  Cal.,  p.  173. 

7.  Actions  on  Promissory  Notes.— Banks  vs.  Mar- 
shall, 23  Cal.,  p.  223. 

8.  Certificates  of  Deposit. — And  of  the  same 
nature  as  promissory  notes  are  certificates  of  deposit. 
The  statute  runs  from  the  date,  and  no  demand  is 
required  to  set  the  statute  in  motion. — Brummagim  vs. 
Tallant,  29  Cal.,  p.  503. 

9.  Note  and  Mortgage. — A  note  payable  six 
months  after  date,  with  interest  monthly  in  advance, 
and  "  in  case  the  said  interest,  or  any  portion  thereof, 
should  become  due,  and  remain  unpaid  after  demand, 
then  the  mortgage  given  by  me,  of  even  date  herewith, 
which  is  given  to  secure  the  pa^-ment  of  this  note,  may 
be  foreclosed,''  etc.;  and  the  mortgage  contained  a  pro- 
vision by  which  the  mortgagee  was  **  empowered  to 
foreclose  said  mortgage,  according  to  the  provisions  in 
said  note  contained."  The  Court  held  that  the  prompt 
payment  ot  the  interest  on  demand,  when  it  fell  due, 
did  not,  under  these  clauses  in  the  note  and  mortgage, 
prolong  the  time  of  payment  beyond  the  time  specified 
in  the  note,  and  that  a  cause  of  action  accrued  upon  the 
note,  and  to  foreclose  the  mortgage,  immediately  upon 
the  expiration,  of  the  six  months,  although  there  had 
been  no  default  in  the  payment  of  interest.  An  action 
not  commenced  within  four  years  after  the  expiration 
of  six  months  from  date  of  the  note,  is  barred  by  the 
Statute  of  Limitations.— Pendleton  vs.  Bowe,  34  Cal., 
p.  149. 

10.  Mortgage. — A  mortgage  given  to  secure  a  pay- 
ment of  a  debt,  of  which  there  is  no  written  agreement, 
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is  yet  a  contract,  **  founded  upon  an  instrument  in 
writing;"  and  an  action  may  be  had  at  any  time 
within  four  years  of  the  breach  of  the  mortgage, 
although  the  original  debt  has  become  barred. — Union 
Water  Ck).  vs.  Murphy's  Flat  F.  Co.,  22  Cal.,  p.  620. 

11.  For  Actions  or  Forsclosuse  and  Rbdemp- 
TION,  ETC.— See  Grattan  vs.  Wiggins,  23  Cal.,  p.  16; 
Cunningham  vs.  Hawkins,  24  Cal.,  p.  403. 

12.  Genebally.— See  note  to  Sec.  812,  ante,  com- 
menting on  McCarthy  vs.  White,  21  Cal.,  p.  495;  see 
Grattan  et  al.  vs.  Wiggins,  23  Cal.,  p.  16;  see,  also, 
Pearis  vs.  Covillaud,  6  Cal.,  p.  617;  Lord  vs.  Morris, 
18  Cal.,  p.  482,  commented  on  in  note  to  Sec.  312,  ante. 

13.  New  Enactment. — The  Legislature  of  1872 
passed  the  following  enactments: 

Stats.  1871-2,  p.  319. 

An  Act  respecting  the  limitations  of  actions. 

[Approved  Maxx^h  11, 1872.] 

[Enacting  clause.] 

Section  1.  Where  bankers'  certificates  of  deposit 
have  heretofore  been  given  to  any  party  since  deceased 
and  not  found  until  after  administration  of  his  or  her 
estate,  an  action  may  be  maintained  thereon  by  the 
heirs  or  legal  representatives  at  any  time  within  six 
months  after  such  finding. 

Sec.  2.  This  Act  shall  take  effect  from  and  after  its 
passage. 

State.  1871-2,  p.  401. 

^n  Act  supplementary  to  an  Act  entitled  an  Act 

defining  the  time  for  commencing   civil  actions^ 

passed  April  twenty-second,  eighteen  hundred  and 

fifty. 

[Approved  March  16, 1872.] 

[Enacting  clause.] 

Section  1.  There  shall  be  no  limitation  upon  the 
ri£^ht  to  maintain  an  action  for  the  recovery  of  money 
or  other  property  deposited  with  any  bank,  banker, 
trust  company,  or  savings  and  loan  society. 

8sc.  2.  All  Acts  and  parts  of  Acts  in  conflict  here- 
with, so  &r  as  the  si^me  are  in  conflict,  are  hereby 
repealed. 

Sec.  3.  This  Act  shall  take  effect  from  and  after  its 
passage. 

Brummagim  vs.  Tallant,  29  Cal.,  p.  608. 
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Within ,  338.     Within  three  years: 

three  yean.  "^ 

1.  An  action  upon  a  liability  created  by  statute, 
other  than  a  penalty  or  forfeiture; 

2.  An  action  for  trespass  upon  real  property; 

3.  An  action  for  taking,  detaining,  or  injuring  any 
goods  or  chattels,  including  actions  for  the  specific 
recovery  of  personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or 
mistake.  The  cause  of  action  in  such  case  not  to  be 
deemed  to  have  accrued  until  the  discovery,  by  the 
aggrieved  party,  of  the  facts  constituting  the  fraud  or 
mistake. 

Note.— Stnts.  1850,  p.  848. 

1.  Liability  created  by  Statute.— The  claim 
of  a  District  Attorney,  for  his  commission  on  debts 
recovered  for  the  county,  comes  within  Subdivision  1 
of  this  section.— Higby  vs.  Calaveras  County,  18  Cal., 
p.  176. 

2.  Rents  and  Profits. — In  an  action  to  recover 
lands  the  plaintiff  can  recover  the  rents  and  profits  for 
three  years  only,  prior  to  the  commencement  of  the 
action,  if  this  section  is  pleaded. — Carpenter  vs.  Mitch- 
ell, 29  Cal.,  p.  830;  see,  also.  Love  vs.  Shartz^r,  31 
Cal.,  p.  487. 

3.  Fraudulent  Concealment.— The  Statute  of 
Limitations  is  not  intended  to  protect  a  person  who, 
by  fraudulent  concealment,  has  delayed  the  assertion  ot 
a  right.— See  Kane  vs.  Cook,  8  Cal.,  p.  449. 

4.  Allegation  of  Discovery.— The  fact  of  the  dis- 
covery of  the  fraud  must  be  alleged  to  have  been  made 
within  three  years.— Sublette  vs.  Tinney,  9  Cal.,  p.  423. 

5.  Constructive,  as  well  as  actual,  Fraud.— 
This  section  is  applicable  to  constructive  as  well  as 
actual  fraud,  and  an  action  grounded  upon  either  may 
be  commenced  within  three  years  after  discovery.— 
Boyd  vs.  Blankman,  29  Cal.,  p.  20. 

6.  When  Concealment  is  not  Fraudulent.— 
"Where  three  persons  entered  into  a  partnership  agree- 
ment, by  the  terms  of  which  the  partnership  was  to  be 
kept  secret,  and  plaintiff,  ignorant  of  the  existence  of 
the  partnership,  sold  goods  to  one  of  the  firm  individ- 
ually in  1854,  and  afterwards,  in  1860,  discovering  that 
the  partnership  existed  in  1854,  and  that  the  goods 
went  to  the  uses  of  the  concern,  brought  suit  against 
the  three.    Held:  that  this  agreement  to  the  partner- 
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ship  secret,  and  its  mere  concealment  from  plaintiff,  do 
not  amount  to  such  a  fraud  as  to  avoid  the  Statute  of 
XiimitatioDs. — Soule  vs.  Atkinson,  18  Cal,,  p.  226. 

7.  To  WHAT  Frauds  section  does  not  apply.— 
Suhd.  4,  it  has  been  held,  does  not  apply  to  an  action 
to  set  aside  and  cancel  a  conveyance,  upon  the  ground 
that  it  is  a  cloud  upon  the  title  of  the  plaintiff,  even  if 

the  Court  is  asked  to  set  aside  the  conveyance  because      ^ 
it  was   made   to  defraud  a  creditor. — See  Hager  vs.  ^ 

Shindler,  29  Cal.,  p.  60;  Stewart  vs.  Thompson,  32 
Gal.,  p.  280. 

8.  Gknerally.— See  Currey  vs.  Allen,  34  Cal.,  p. 
254. 

339.     Within  two  years: 

1.  An  action  upon  a  contract,  obliffation,  or  liability,  Within 

^  '  o  '  •' '    two  yean. 

not  founded  upon  an  instrument  of  writing; 

2-  An  action  against  a  Sheriff",  Coroner,  or  Consta- 
ble, upon  the  liability  incurred  by  the  doing  of  an  act 
in  his  official  capacity,  and  in  virtue  of  his  office,  or 
by  the  omission  of  an  official  duty,  including  the  non- 
payment of  money  collected  upon  an  execution.  But 
this  subdivision  does  not  apply  to  an  actioif  for  an 
escape; 

3.  An  action  upon  a  judgment,  or  upon  a  contract, 
oblig-ation,  or  liability  for  the  payment  of  money  or 
damages,  founded  upon  an  instrument  in  writing,  exe- 
cated  out  of  this  State; 

4.  An  action  to  recover  damages  for  the  death  of 
one  caused  by  the  wrongful  act  of  another. 

Note.— The  first  and  second  subdivisions  are  based 
upon  Acts  of  1850  and  1859  (Stats.  1850,  p.  343;  1859, 
p.  306).  The  third  subdivision  is  a  substitute  for  the. 
numerous  provisions  relative  to  the  time  in  which  ac- 
tions may  be  commenced  upon  liabilities  incurred  with- 
out the  State,  and  founded  upon  judgments  or  written 
instruments.  The  fourth  subdivision  is  based  upon  Act 
of  1862  (Stats.  1862,  p.  447). 

1.  Assumpsit,  for  money  had  and  received. — See  * 
Keller  vs.  Hicks,  22  Cal.,  p.  457. 

2.  Account— Items  of  barred. — Where  an  ac- 
count is  not  a  mutual  one  the  statute  bars  each  item 

25 — yoTs.  I. 
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two  yean  after  its  delivety. — Adams  vs.  Patterson,  35 
Cal.,  p.  122.  Where  a  party  is-  selling  floods  from  time 
to  time  and  charging  them,  and  the  other  pays  him 
money  which  he  credits  on  the  account  as  a  payment, 
this  credit  does  not  make  the  account  a  mutual  one 
within  the  meaning  of  the  Statute  of  Limitations, — 
^  Id.;  see,  also,  Fraylof  vs.  Sonora  M.  Co.,  17  Cal.,  p. 

695;  see  Sec.  344,  post,  and  note. 

8.  Claims  fob  rsgovert  or  fubchabb  icokxt  at 
Salx  made  by  oity« — Claims  against  the  City  of 
San  Francisco  by  the  bidders  at  the  attempted  sale  in 
December,  1853,  for  the  purchase  money  paid  on  such 
sale,  are  within  the  fourth  subdivision  of  the  seven- 
teenth section  of  the  Limitation  Act,  and  are  barred 
by  a  fkilure  to  sue  within  two  years  from  the  date  of 
the  receipt  of  the  money  by  the  city.— Pimental  vs. 
The  City  of  San  Francisco,  21  Cal.,  p.  351. 

4.  Bbcbipt  fob  Money.— a  mere  naked  receipt 
in  writing,  acknowledging  the  deliveiy  of  money,  is 
not  a  contract,  and  does  not  import  a  promise,  obliga- 
tion, or  liability,  and  an  action  upon  it  is  therefore 
barred  by  the  Statute  of  Limitations  in  two  years. 
But  a  receipt  or  acknowledgment  in  writing  for 
money,  which  also  contains  a  clause  stating  that  the 

*  money  received  is  to  be  implied  to  the  account  of  the 

person  fVom  whom  .received,  partakes  of  the  double 
nature  of  a  receipt  and  contract,  and  shows  upon  its 
fiice  a  liability  to  account,  and  an  action  upon  it  is  not 
barred  by  the  Statute  of  Limitations  until  fbur  yean 
have  expired. — Ashley  vs.  Yischer,  24  Cal.,  p.  322. 

5.  Genebally.— Note  to  Sec.  837,  ante,  referring  to 
Chipman  vs.  Morrill,  20  Cal.,  p.  130. 

Within  340.    Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeit- 
ure, where  the  action  is  given  to  an  individual,  or  to 
an  individual  and  the  State,  except  where  the  statute 
imposing  it  prescribes  a  different  limitation; 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penaltjr* 
to  the  people  of  this  State; 

3.  An  action  for  libel,  slander,  assault^  battery,  or 
*        &lse  imprisonment; 

4«  An  action  against  a  Sheriff,  or  other  officer,  for 
the  escape  of  a  prisoner,  arrested  or  imprisoned  on 
civil  process; 
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5.  Upon  a  contract,  obligation,  or  liability  for  the 
payment  of  money  incurred  out  of  tbis  State  and  not 
ibanded  upon  a  written  contract. 

NoTK. — First  four  subdivisions  are  based  upon  Stats. 
1850,  p.  343.    The  fifth  subdivision  is  new. 

341.     Within  six  months:    An  action  a&^ainst  an  within  six 

^  monthf. 

officer,  or  officer  de  faciOy  engaged  in  the  collection  of 


1.  For  money  paid  to  any  such  officer  under  protest, 
or  seized  by  such  officer  in  his  official  capacity  as  a 
collector  of  taxes,  and  which,  it  is  claimed,  ought  to 
be  refiinded; 

2.  To  recover  any  goods,  wares,  merchandise,  or 
other  property  seized  by  any  such  officer  in  his  official 
capacity  as  tax  collector,  or  to  recover  the  price  or 
value  of  any  goo<k,  wares,  merchandise,  or  other  per- 
80I1&1  property  so  seized,  or  for  damages  for  the  seizure, 
detention,  sale  of  or  injury  to  any  goods,  wares,  mer- 
chandise, or  other  personal  property  seized,  or  for 
dsyooages  done  to  any  person  or  property  in  making 
any  such  seizore. 

Note.— Stats.  1859,  p.  306.    See  Sec.  345,  post. 

342.     Actions  on  claims  against  a  county,  which  Same. 
have  been  rejected  by  the  Board  of  Supervisors,  must 
be  commenced  within  six  months  after  the  first  rejec- 
tion thereof  by  such  Board. 

343.      An  action  for  relief  not  hereinbefore  provided  Actions  ftr 

*  1        •  1  .       #•  n.  <,        relief  not 

for  must    be  commenced  within  four  years  after  the  hewin- 

*  "^  before  pro- 

cause  of  action  shall  have  accrued.  vided&r. 

KoTs.— stats.  1850,  p.  848.  In  a  suit  to  compel  the 
execution  of  a  deed,  plaintiff  alleged  the  property  was 
pitTchased  by  htm  of  C,  and  by  an  agreement  with 
defendant  was  conveyed  directly  to  him  (defendant)  as 
security  for  a  debt,  he  to  make  recovery  to  plaintiff 
apoQ  payment  ot  the  debt.  The  debt  was  paid  and  the 
deed  demanded  bat  refused.  (See^eusts  of  case  as  to 
the  time  the  statute  was  in  mo&ioa.)    It  was  held  that 
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this  character  of  case  did  not  fall  under  Subdivision  1 
of  Sec.  339,  ante,  hut  fell  within  the  tenns  of  this  sec- 
tion.—Bodge  vs.  Clark,  17  Cal,,  p.  586. 

Whore  844.    In  an  action  brouffht  to  recover  a  balance 

oftiue  of 

»o*»on         due  upon  a  mutual,  open,  and  current  account,  where 
Sooimt       there  have  been  reciprocal  demands  between  the  par- 
ties, the  cause  of  action  is  deemed  to  have  accrued 
from  the  time  of  the  Jast  item  proved  in  the  account 
on  either  side. 

Note.— stats.  1850,  p.  343. 

1.  Mutual  Accolkts. — VThere  there  have  been 
reciprocal  demands  between  the  parties  upon  a  mutual 
open  and  current  account,  the  Statute  of  Limitations 
commences  running  at  the  time  of  the  last  item  of  the 
account  proved  on  either  side. — Norton  vs.  Larco,  80 
Cal.,  p.  126. 

2.  Mutual  Accouktp.— Mutual  accounts  are  made 
up  of  matters  of  set-off,  where  there  is  an  existing  debt 
on  the  one  side  which  constitutes  a  credit  on  the  other, 
or  where  there  is  an  express  or  implied  understanding 
that  mutual  debts  shall  be  satisfied  or  set  off  pro  tanto 
between  the  parties. — Id. 

3.  When  Propekty  beckiyed  and  cbeditep 
MAKES  Account  mutual.— The  defendants,  being 
indebted  to  the  plaintiffs  on  account,  delivered  to  them 
an  article  of  personal  property,  for  which  the  latter 
gave  the  former  credit  at  a  Fpccifed  valuation.  Held: 
that  thereby  the  account  between  the  parties  became  a 
mutual  open  and  current  account,  consisting  of  recip- 
rocal demands  between  them. — Id. 

4.  Steikinq  or  a  Balance  on  accounts.-— "Where 
there  are  demands  on  each  side,  the  striking  of  a  bal* 
ance  converts  the  set-off  into  a  payment,  and  from  that 
time  the  Statute  of  Limitations  commences  running.— 
Id. 

5.  Mutual  Accounts. — Until  a  balance  is  struck, 
a  mutual  account  is  open  and  current, — Id. 

6.  A  Payment  does  not  make  an  Account  Mu- 
tual.— A  payment,  whether  it  be  made  in  money  or 
of  nn  article  of  personal  property  of  a  stipulated  value, 
made  on  an  account  and  intended  as  a  payment,  aod 
not  as  a  set-off  pro  tanto^  does  not  make  an  account 
mutual. — Id. 

7.  Payment  ON  an  Account. — Where  money  is 
^livered  by  one  party  to  the  other,  and  credited  on 
account  by  him  who  received  it,  it  will  be  treated  as 
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intended  as  a  payment,  unless  it  is  shown  to  have  been 
delivered  as  a  loan;  but  not  so  with  personal  property, 
even  though  a  value  be  affixed  thereto. — Norton  vs. 
Larco,  30  Cal.,  p.  127;  see,  also,  Weatherwax  vs. 
Consumnes  V.  M.  Co.,  17  Cal.,  p.  344. 

8.  Gestkbally. — See  note  to  Sec.  339,  ante, — Adams 
'vs.  Patterson,  35  Cal.,  p.  122. 
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The  limitations  prescribed  in  this  Chapter  Actions  by 

the  people 

apply  to  actions  brought  in  the  name  of  the  State,  or  ^^^^  ^ 
for  the  benefit  of  the  State,  in  the  same  manner  as  to  of^this**^ 
actions  by  private  parties.  chapter. 

Note.— stats.  1850,  p.  343. 

346.  An  action  to  redeem  a  mortgage  of  real  prop-  Action  to 
ertj',  with  or  without  an  account  of  rents  and  profits,  mortgage 
may  be  brought  by  the  mortgagor  or  those  claiming  J^^^^^^ 
under  him,  against  the  mortgagee  in  possession,  or  ^^^^ 
those  claiming   under  him,  unless  he  or  they  have 
continuously  maintained  an  adverse  possession  oT  the 
mortgaged  premises  for  five  yeare  after  breach  of  some 
condition  of  the  mortgage. 

Note. — This  section  was  added  by  Act  of  April  Ist, 
1872. 

347.  If  there  is  more  than  one  such  mortgagor,  Same, 

when  thert 

or  more  than  one  person  claiming  under  a  mortjsraffor,  are  two  or 

^  o  o   o      7    more  such 

some  of  whom  are  not  entitled  to  maintain  such  an  mort«a««^ 

action  under  the  provisions  of  this  Chapter,  any  one 

of  them  who  is  entitled  to  maintain  such  an  action 

may  redeem  therein  a  divided  or  undivided  part  of 

the  mortgaged  premises,  according  as  his  interest  may 

ai>pear  and  have  an  accounting,  for  a  part  of  the  rents 

and  profits  proportionate  to  his  interest  in  the  mort- 

gag*ed  premises,  on  payment  of  a  part  of  the  mortgage 

money,  bearing  the  same  proportion  to  the  whole  of 

such   money  as  the  value  of  his  divided  or  undivided 

interest  in  the  premises  bears  to  the  whole  of  such 

premises. 

Note.— This  section  was  added  by  Act  of  April  Ist, 
1872. 
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CHAPTER  IV. 

GENERAL   PROVISIONS  AS   TO  THE   TIME  OF  COMMENCING 

ACTIONS. 

SxcTiOK  350.  When  an  action  is  commenced. 

351.  Exception,  where  defendant  is  out  of  the  State. 

352.  Exception,  as  to  persons  under  disabilities. 

353.  Provision  where  person  entitled  dies  before  limitation 

expire?. 

354.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

855.  Provision  where  judgment  has  been  reversed. 

856.  Provision  where  action  is  stayed  by  injunction. 

857.  Disability  must  exist  when  right  of  action  accrued. 
358.  When  two  or  more  disabilities  exist,  etc. 

859.  This  Title  not  applicable  to  actions  against  Directors, 
etc.    Limitations  in  such  cases  prescribed. 

360.  Acknowledgment  or  new  promise  must  be  in  writioif. 

361.  Limitation  laws  of  other  States,  effect  of. 

362.  Existing  causes  of  action  not  affected. 
863.  Word  **  action  "  construed,  how. 

When  an         350.     An  action  IB  commenced,  within  the  meaning 
oom-  of  this  Title,  when  the  complaint  is  filed. 

mmoed. 

Note.— Stats.  1850,  p.  843.  To  prevent  the  bar  of 
the  Statute  of  Limitations,  no  other  proceeding  is  nec- 
essary except  filing  the  complaint,  when,  for  all  pur- 
poses of  the  statute,  the  action  is  commenced.  The 
issuance  of  summons  is  not  necessary  to  the  commence- 
ment of  the  action. — Sharp  vs.  Mnguire,  19  Cal.,  p. 
577.  See,  also,  Allen  vs.  Marshall,  34  Cal.,  p.  166; 
Pimental  vs.  San  Francisco,  21  Gal.,  p.  851;  Adams 
vs.  Patterson,  35  Cal.,  p.  122. 

Exception,  351.  If,  when  the  cause  of  action  accrues  against 
defendant  a  persou,  he  is  out  of  the  State,  the  action  may  be 
thesuta  commenced  within  the  term  herein  limited,  after  his 
return  to  the  State,  and  if,  after  the  cause  of  action 
accrues,  he  departs  from  the  State,  the  time  of  his 
absence  is  not  part  of  the  time  limited  for  the  com- 
mencement of  the  action. 

Note.— Stats.  1850,  p.  343.     Sec  Palmer  vs.  Shaw, 
16  Cal.,  p.  93;  Nelson  vs.  Nelson,  6  Cal.,  p.  430. 
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852.  If  a  peraon  entitled  to  bring  an  action,  men-  Exception. 
tioned  in  Chapter  III  of  this  Title,  be,  at  the  time  the  Jg^^lg^^ 
cause  of  action  accrued,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
tinder  the  sentence  of  a  criminal  Court  for  a  term  less 
than  for  life ;  or, 

4.  A  married  woman,  and  her  husband  be  a  neces- 
saiy  party  with  her  in  commencing  such  action: 

— ^The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 

Note.— Stats.  1863,  p.  326. 

1.  Action  to  bbt  abide  Deed  of  insakb  man. — 
If  A  person,  while  insane,  is  fraudulently  induced  to 
execute  a  conveyance  of  his  property  to  another,  the 
Statute  of  Limitations  will  not  commence  running 
againgt  the  grantor's  right  to  commence  an  action  to 
set  aside  the  deed  until  he  recovers  his  reason  and  dis- 
covers what  he  has  done. — Orowther  vs.  Rowlandson, 
27  Cal.,  p.  376. 

2.  Maskied  Women. — The  statute  runs  against  a 
married  woman  in  all  those  actions  to  which  her  hus- 
band is  not  a  necessary  party  with  her,  in  commenc- 
ing the  action  the  same  as  other  parties. — Wilson  vs. 
Wilson,  36  Cal.,  p.  447. 

8.  Separate  Property. — Actions  may  be  brought 
by  the  wife  when  they  concern  her  separate  property, 
or  are  against  her  husband,  etc. — Wilson  vs.  Wilson, 
^  S6  Cal.,  p.  447. 

353.     If  a  person  entitled  to  bring  an  action  die  Provision 

where  per- 

before  the  expiration  of  the  time  limited  for  the  com-  JgJ^^g^JJJ* 
mencement  thereof  and  the  cause  of  action  survive,  i^^**** 
an  action  may  be  commenced  by  his  representatives, 
after  the  expiration  of  that  time,  and  within  six  months 
fiom  his  death.  K  a  person  against  whom  an  action 
may  be  brought  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause 
of  action  survive,  an  action  may  be  commenced 
against  his  representatives,  after  the  expiration  of  that 
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time,  and  within  one  year  after  the  issuing  of  letters 
testamentary  or  of  administration. 

Note— Stats.  1850,  p.  343. 

1.  "  If  jl  person  aqainbt  whom  an  action  m-a.t 
BE  BitouGHT  DIE,"  ETC. — See  Smith  vs.  HaH,  19 
Cal.,  p.  85. 

2.  Estates  op  deceased  persons— Administra- 
tion NOT   GRANTED. — A  notc  duG  shortly  aflar  the 
death  of  the  maker,  in  1852,  letters  of  administration 
were  issued  in  1856,  and  no  notice  to  creditors  havic^^ 
been  published,  the  note  was  presented  to  the  adminis- 
trator in  1859  and  rejected.    Suit  was  brought  on  the 
claim  immediately    afUsr  rejection.     Held:  the  note 
was  not  barred  by  the  Statute  of  Limitations. — Smith 
vs.  Hall,  19  Cal.,  p.  85.    Tlie  Statute  of  Limitations 
does  not  begin  to  run  when  no  administration  exists  on 
decedent's  estate  at  the  time  the  cause  of  action  ac- 
crued.— Douglada  vs.  De  la  Guerra,  10  Cal.,  p.  386; 
Smith  vs.  Hall,  19  Cal.,  p.  85;    see,  also,  Soto  vs. 
Kroder,  19  Cal.,  p.  87. 

insuitB.by       354.     When  a  person  is  an  alien  subject,  or  citizen 
of  war  to  bo  of  a  countrv  at  war  with  the  United  States,  the  time 

deducted.  "^  ' 

of  the  continuance  of  the  war  is  not  part  of  the  period 
Umited  for  the  commencement  of  the  action. 

Note.— stats.  1850,  p.  343. 

ProTiBion         355,    If  an  action  is  commenced  within  the  time 

judraient     prescribed  therefor,  and  a  judgment  therein  for  the 

reversed,      plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he 

die  and  the  cause  of  action  survive,  his  representatives, 

may  commence  a  new  action  within  one  ymr  after  the 

•reversal. 

Note.— Stats.  1850,  p.  343. 

Provision         356.    When  the  commencement  of  an  action  is 

where 

•etion  to      stayed  by  injunction  or  statutory  prohibition,  the  time 
ii^onotioii.    of  the  Continuance  of  the  injunction  or  prohibition  is 

not  part  of  the  time  limited  for  the  commencement  of 

the  action. 

Note.— Stats.  1850,  p.  343. 

Disability        357.    No  person  can  avail  himself  of  a  disability, 
when  right   unlcss  it  cxistcd  whcii  his  riffht  of  action  accrued. 

of  action  ^ 

•««™«^  Note.— Stats.  1850,  p.  343. 
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When  two  or  more  disabilities  coexist  at  the  whon  two 

or  more 

time    the  right  of  action  accrues,  the  limitation  does  ^t^etc!^ 
not  attach  until  they  ai'e  removed. 

Note.— Stats.  1850,  p.  343. 

This  title   does  not  affect  actions    against  ThisTitio 

*=*  not  applioa- 

or  stockholders  of  a  corporation,  to  recover  a  ^^*ng 
or  forfeiture  imposed,  or  to  enforce  a  liability  fJSwtors, 
by  law;    but  such  actions  must  be  brought  Limita- 
ithin  three  years  after  the  discovery  by  the  aggrieved  uuchcwea 
pairty  of  tlie  facts  upon  which  the  penalty  or  forfeiture 
attached,  or  the  liability  was  created. 

Note.— stats.  1850,  p.  343. 


l^o  acknowledgement  or  promise  is  sufficient  Acknowi- 

,  ,  edgment  or 

evidence  of  a  new  or  continuing  contract,  by  which  to  pj^j^^ 
take  the  case  out  of  the  operation  of  this  Title,  unless  writing?^ 
the   same   is  contained  in  some  writing,  signed  by  the 
party  to  he  charged  thereby. 

Note.— Stats.  1850,  p.  343. 

1.  New  pROMisft  to  be  in  Writing. — At  an  early 
period  after  the  passage  of  the  £ng1ish  Statute  of  Lim- 
itations (21  James  I,  Chap.  16),  an  impression  prevailed 
that  the  statute  was  not  to  be  favored;  and,  accord- 
ingly, a  very  slight  acknowledgment,  proved  by  as 
Blight  testimony,  was  permitted  to  overcome  the  stat- 
ute.— Parbon's  Mercantile  Law,  p.  233;  10  Barb.,  S.  C, 
p.  568.  But  the  modem  cases  upon  this  subject  have 
established  the  rule  that  to  take  a  case  out  of  the  opera- 
tion of  the  statutes,  there  must  have  been  either  an 
express  promise  to  pay,  or  an  admission  of  the  debt 
in  terms  so  distinct  as  that  a  promise  might  reasonably 
be  inferred  therefrom.  If,  however,  the  admission  was 
accompanied  by  qualifying  words,  then  it  would  not 
amount  to  a  promise. — Chitty  on  Con.,  pp.  712-714. 
The  object  of  our  statute  was  to  change  a  rule  of  evi- 
dence, and  now  to  require  written  where  verbal  testi- 
mony was  formerly  sufficient.  The  matter  to  be  proved 
is  the  acknowledgment  or  promise,  and  the  only  com- 
petent et}id€7tce  is  a  writing  signed  by  the  party  to  be 
charged.  But  whether  the  acknowledgment  or  prom- 
ise when,  when  proved,  be  sufficient  to  take  the  case  out 

26 — 'Vo'L.  I. 
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of  the  operation  of  the  Act,  is  left  to  depend  upon  reason 
and  authority,  as  it  did  before. — ^28  £ng.  G.  I.  R.,  p. 
82;  Fairbanks  vs.  Dawson,  9  Cal.,  p.  91.  See,  also, 
Barron  vs.  Kennedy,  17  Cal.,  p.  574,  commenting  on 
Fairbanks  vs.  Dawson,  9  Cal.,  p.  89;  and  as  to  effect  of 
part  pajrments  and  proof  of  acknowledgment  of  debt, 
see  these  cases  commented  on  and  Fairbanks  vs«  Dair- 
son,  supra,  affirmed,  in  Pena  vs.  Vance,  p.  142.  See, 
further,  Heinlin  vs.  Castro,  22  Cal.,  p.  100;  Porter  vg. 
Elam,  25  Cal.,  p.  291. 

2.  Promise  must  bs  in  Writing.— "Where  a  mem- 
orandum book  was  kept  by  plaintiff  and  a  pass  book 
by  defendant,  and  these  books  were  compared,  the 
account  found  to  be  correct,  and  so  acknowledged 
orally  by  the  defendant,  yet  it  did  not  take  the  case 
out  of  the  statute  as  defined  by  this  section. — Weather- 
wnx  vs.  Cosumnes  V.  M.  Co.,  17  Cal.,  p.  844.  The 
party  to  be  charged  must  sign  his  name  to  the  writing. 
Pena  vs.  Vance,  21  Cal.,  p.  142. 

3.  Effect  of  Statute  of  Limitations.— The  Stat- 
ute of  Limitations  does  not  extinguish  a  debt  nor  raise 
a  presumption  of  its  payment.  It  only  bars  the  remedy, 
and  thus  becomes  a  statute  of  repose. — McCormick  vs. 
Brown,  36  Cal.,  p.  180. 

4.  New  Promise.— Nature  of  Action  on  Causb 
that  is  barred  by  the  statute. — When  a  creditor 
sues  after  the  statute  has  run  upon  the  original  contract, 
his  cause  of  action  is  not  founded  on  the  original  con- 
tract, but  on  the  now  promise;  the  moral  obligation 
arising  upon  the  original  contract  being  a  sufficient 
consideration  for  the  new  promise. — McCormick  vs. 
Brown,  36  Cal.,  p.  180. 

5.  Nature  of  the  Contract  resulting  from 
making  the  statutory  acknowledgment  on  new 
Promise. — Under  the  Statute  of  Limitations  there  are 
two  ultimate  facts  that  may  be  proved  in  the  mode 
therein  prescribed — a  continuing  contract,  and  a  new 
contract.  The  statutory  acknowledgment  or  promise, 
if  made  while  the  original  contract  is  a  subsisting  lia- 
bility, establishes  a  continuing  contract;  while,  if  made 
after  the  bar  of  the  statute,  a  new  contract  is  created.— 
McCormick  vs.  Brown,  36  Cal.,  p.  180. 

6.  Limitation  of  Action  on  new  Promise  to  pay 
Judgment. — An  action  on  a  new  promise  to  pay  a 
judgment,  so  as  to  avoid  the  bar  of  the  statute,  must 
be  brought  within  four  years  from  the  making  of  the 
new  promise. — McCormick  vs.  Brown,  86  Cal.,  p.  180. 

7.  New  Promise  necessary  to  support  Action 
ON  cause  that  is  barred. — A  creditor  cannot  re- 
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cover  after  the  statute  has  run  upon  the  original  con- 
tract or  obligation,  without  a  new  promise. — McCor- 
niick  vs.  Brown,  86  Cal.,  p.  180. 

8.  Natubic  of  nkw  Promise. — The  new  promise 
may  be  either  express  or  implied.  An  express  promise 
can  only  be  establi^hed  by  producing  the  promise  itself, 
in  the  form  prescribed  by  this  section ;  while  an  implied 
promise  can  only  be  established  by  the  production  in 
like  form  of  the  acknowledgment  prescribed  in  this 
section. — McCormick  vs.  Brown,  36  Cal.,  p.  180. 

9.  Natubk  and  bcope  or  Acknowledgment. — 
An  acknowledgment,  within  the  statute,  to  support  an 
implied  promise,  must  be  a  direct,  distinct,  unqualified, 
and  unconditional  admission  of  the  debt  which  the 
party  is  liable  and  willing  to  pay.  Such  acknowledg- 
ment cannot  be  deduced  from  an  offer  or  promise  to 
pay  a  part  of  the  debt,  or  the  whole  debt  in  a  particu- 
lar manner,  or  at  a  specified  time,  or  upon  specified 
conditions. — McCormick  vs.  Brown,  86  Cal.,  p.  180. 

10.  Terms  ot  express  Promise. — An  express 
promise,  to  be  available  to  the  creditor,  must  be  either 
direct,  certain,  and  unconditionally  a  specified  part  of 
the  debt,  or  a  like  offer,  upon  specified  conditions  as  to 
either  time  or  manner,  or  both,  to  pay  the  whole  or 
some  part  of  the  debt,  or  a  direct  conditional  promise 
to  pay  the  whole  or  a  specified  part  of  the  debt;  but  in 
case  of  such  ofiier  or  conditional  promise,  the  creditor 
can  only  recover  by  showing  an  acceptance  by  him  of 
the  offer  as  made,  or  a  performance  on  his  part  of  the 
ppescribed  conditions  of  the  promise. — McCormick  vs. 
Brown,  36  Cal.,  p.  180. 

11.  New  Promise  Generally. — See  Parrell  vs. 
Palmer,  36  Cal.,  p.  187;  also,  Chabot  vs.  Tucker,  39 
Cal.,  p.  434,  and  authorities  there  cited. 


361.    When  a  cause  of  action  has  arisen  in  another  Limitation 

laws  of 

State,  or  in  a  foreign  countiy,  and  by  the  laws  thereof  other 
an  action  thereon  cannot  there  he  maintained  against  ^^^^  °f- 
a  person  by  reason  of  the  lapse  of  time,  an  action 
thereon  shall  not  be  maintained  against  him  in  this 
State,  except  in  favor  of  one  who  has  been  a  citizen 
of  this  State,  and  who  has  held  the  cause  of  action 
from  the  time  it  accrued. 

'  Note.— stats.  1852,  p.  161;  Nelson  vs.  Nelson,  6 
Cal.,  p.  430. 
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Existing  362.     This  Title  does  not  extend  to  actions  already 

causes  of  J^ 

affec?od!**  Commenced,  nor  to  cases  where  the  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy  has  fully  run,  but  the  laws  now  in  force  are 
applicable  to  such  actions  and  cases,  and  are  repealed 
subject  to  the  provisions  of  this  section. 

Note. — See,  also,  Sees.  5,  9,  ante. 

Word  363.     The  word  '« action  "  as  used  in  this  Title  is  to 

action  " 

construed,    be  construcd,  whenever  it  is  necessary  so  to  do,  as  in- 
cluding a  special  proceeding  of  a  civil  nature. 

Note. — This  section  was  added  by  Act  of  April  Ist, 
1872. 


TITLE  III. 

OF  THE  PARTIES  TO  CIVIL  ACTIONS. 

Section  367.  Action  to  be  in  name  of  party  in  interest. 

368.  Assignment  of  thing  in  action  not  to  prejudice  defense. 

369.  Executor,  trustee,  etc.,  may  sue  without  joininfr   the 

persons  beneficially  interested. 

370.  When  a  married  woman  is  a  party,  actions  by  and 

against. 

371.  Wife  may  defend,  when. 

372.  Infant  to  appear  by  guardian. 

373.  Guardian,  how  appointed. 

374.  Unmarried  female  may  sue  for  her  own  seduction. 

375.  Father,  etc.,  may  sue  for  seduction  of  daughter,  etc. 

376.  Father,  etc.,  may  sue  for  injury  or  death  of  child. 

377.  W^hen  representatives  may  sue  for  death  of  one  caused 

by  the  wrongful  act  of  another. 

378.  Who  may  be  joined  as  plaintiffs. 

379.  Who  may  be  joined  as  defendants. 

380.  Parties  defendant  in  an  action  to  determine  conflicting 

claims  to  real  property. 

381.  Parties  holding  title  under  a  common  source,  when 

may  join. 

382.  Parties  in  interest,  when  to  be  join^.    Wheli  one  or 

more  may  sue  or  defend  for  the  whole. 

383.  Plaintiff  may  sue  in  one  action  the  different  parties  to 

commercial  paper. 
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Sxcnoi?  384.  Tenants  in  common,  etc.,  may  sever  in  bringing  or 

defending  actions. 

385.  Action,  when  not  to  abate  by  death,  marriage,  or  other 

disability.    Proceedings  in  such  case. 

386.  Another  person  may  be  substituted  for  the  defendant. 

387.  Intervention,  when  it  takes  place,  and  how  made. 

388.  Associates  may  be  sued  by  name  of  association. 

389.  Court,  when  to  decide  controversy  or  to  order  other 

parties  to  be  brought  in. 

367.     (§  4.)     Every  action  must  be  prosecuted  in  Action  to 

\  /  •f  r  jj^  m  name 

the  name  of  the  real  party  in  interest,  except  as  pro  gJ^JJ^J  *° 
Tided  in  Section  369. 

Note.— Stats.  1864,  p.  29. 

1.  Assignee  of  a  Judqment.— A  judgment  is  not 
negotiable,  like  a  bill  of  exchange  by  the  law  merchant, 
but  is  a  mere  chose  in  action,  vesting  an  equitable  right 
in  the  assignee  thereof  to  the  proceeds  of  it,  with  the 
right  to  the  usual  and  legal  means  of  collecting  the 
amount  due;  and  between  two  bona  fide  purchasers  of  a 
judgment  the  purchaser  first  in  time  is  prior  in  right. — 
Fore  vs.  Manlove,  18  Cal.,  p.  436. 

2.  Answer,  how  fbamed.— See  Abb.  Forms,  Vol.  2, 
p.  31;  Vooh's  N.  Y.  Code,  p.  149,  note.  #Wedder- 
apoon  vs.  Rogers,  82  Cal.,  p.  569. 

3.  Real  party  in  interest. — Action  must  be  in 
name  of  real  party  in  interest.  A  stranger  to  a  trans- 
action cannot  maintain  a  suit. — Chenery  vs.  Palmer,  5 
Cal.,  p.  133. 

4.  Real  party  in  interest.— The  possession  of  a 
note,  whether  obtained  before  or  after  maturity,  is 
prima  facie  evidence  of  ownership.  The  averment 
of  a  valuable  consideration  for  the  transfer  to  the 
plaintiff  is  generally  immaterial.  The  transfer,  with 
or  without  value,  confers  upon  the  holder  the  right  of 
action;  and  a  consideration  need  not  be  proved  unless 
a  defense  is  interposed  which  would  otherwise  preclude 
a  recovery. — McCann  vs.  Lewis,  9  Cal.,  p.  246;  Jameff 
vs.  Chalmers,  5  Sand.,  p.  52,  and  2  Selden,  p.  209. 
And  in  such  a  case  the  objection  that  the  plaintiff  is 
not  the  owner  of  the  note  is  unavailing.  His  right  to 
maintain  action  cannot  be  questioned,  except  the  de- 
fendant pleads  payment  to,  or  offset  against,  the  party 
alleged  to  be  the  true  owner. — Price  vs.  Dunlap,  5  Cal., 
p.  483;  Gushee  vs.  Leavitt,  5  Cal.,  p.  160. 

5.  Real  party  in  interest,  whether  the  re- 
UJEF  bought  is  legal  OR  EQUITABLE.— We  have 
but  one  form  of  action  for  the  enforcement  of  private 
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rights,  and,  with  certain  exceptions,  the  Code  reqaires 
that  every  action  shall  be  prosecuted  in  the  name  o/ 
tile  real  party  in  interest.  Cases  of  assignment  are  Dot 
included  in  these  exceptions  (see  Sec.  369);  and  in  the 
form  of  the  remedy  no  distinction  exists  between  legal 
and  equitable  rights.  In  this  respect  the  two  classes  of 
rights  are  placed  precisely  upon  the  same  footing',  and 
must  undergo  the  same  remedial  process  for  their  en- 
forcement.— Wiggins  vs.  McDonald,  18  Cal.,  p.  127. 

6.  SsvKRAL  Obliqsks  IK  A  BoKD.— A  bond  given 
to  all  the  obligees  by  name,  and  using  no  words  ex- 
pressing a  several  obligation,  yet  necessarily  createB  a 
several  liability,  the  design  of  it  being  to  secure  each 
and  all  of  the  obligees  from  damages  or  i^juTy.      In 
such  cases,  however,  under  the  common  law  practice, 
it  has  been  held  that  the  suit  was  properly  brought  in 
the  name  of  the  several  obligees;  and  the  question  was 
said  to  be  purely  technical,  to  wit:  with  whom  was  the 
contract  made?  the  obligation  being  technically  to  both 
to  pay  whatever  damage  might  be  sustained  by  either, 
though  when  recovered  the  money  would  go  to  the 
party  who  sustained  the  injury.     Whatever  the  rule 
may  be  under  the  old  system,  we  think  that  under  our 
system  the  right  of  action  is  in  the  party  sustaining  the 
ii^uiy;  for,  on  a  recovery,  the  other  party,  if  entitled 
to  receive  the  money  at  all,  if  judgment  were  had  in  the 
name  of  both,  would  hold  it  by  right  of,  and  as  a  trustee 
fbr,  the  other;  and  our  Practice  Act,  for  convenience* 
has  given  the  right  to  sue  to  the  party  beneficially  enti- 
tled to  the  fruits  of  the  action. — Summers  vs.  Farish, 
10  Cal.,  p.  347;  Prader  vs.  Purkett,  13  Cal.,  p.  591. 

7.  In  a  Joint  Bond  bach  party  may  aus  fbr 
his  several  damages,  notwithstanding  the  bond  is  made 
payable  to  the  obligees  jointly. — Lally  vs.  Wise,  2B 
Cal.,  p.  639.  See,  also.  Browner  vs.  Davis,  15  Cal., 
p^ll. 

8.  Pasty  bsnevicially  intbbbsted  in  damages 
MAY  SUB  ON  Bond  oivbn  to  Ofjiceb,  Statk,  ob 
Corporation. — Formerly,  where  a  bond  was  given  to 
an  officer,  State,  or  corporation,  suit  had  lo  be  brought 
in  the  naoM  of  the  party  holding  the  legal  title,  for  the  ' 
benefit  of  the  persons  interested;  but  our  statute  has 
introduced  a  new  rule,  and,  by  the  provisions  of  the 
Practice  Act,  the  suit  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest-*!,  e.,  the  party  beneficially 
interested  in  the  damag68.--Baker  vs.  Bartol,  7  Cal., 
pu  551;  Lally  vs.  Wise,  28  Cal.,  p.  540;  Warmouth  vs. 
Hatch,  Sa  CaL,  p.  121.  A  plaintiff  being  the  real 
party  in  intereat  has  a  right  to  aue  upon  a  bond,  though 
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made  payable  to  the  people  of  the  State. — Baker  vs. 
Bartol,  7  Cal.,  p.  651. 

9.  AsaioiTEES.-- Where  A.  owes  B.  and  B.  owes  C, 
and  A.  and  B.,  without  consulting  C,  agree  between 
themselves  that  A.  shall  pay  C.  what  A.  owes  to  B.,  it 
wtis  held  that  an  action  could  not  be  maintained  by  C. 
AlSainst  A.  ibr  want  of  privity. — ^McLaren  vs.  Hutch- 
inson, 18  Cal.,  p.  80;  but  this  was  questioned  and  de- 
clared  open  for  fiirther  investigation  in  Lewis  vs. 
Covtllaud,  21  Cal.,  p.  189,  and  it  was  also  held  that 
where  A.,  B.,  and  C.  agree  among  themselves  that  A. 
aball  be  liable  to  C.  for  a  debt  due  from  B.  to  C,  the 
assignee  of  C.  could  sue  in  his  own  name  for  the  debt 
due  from  A. — McLaren  vs.  Hutchinson,  22  Cal.,  p. 
190,  and  catee  therein  cited. 

10.  Action  of  Ejeotment— Legal  title  to  be 
BXFKE8B27TED. — In  an  actlon  of  ejectment  the  plaintiff 
suing  for  possession  must  have  or  represent  the  legal 
tiUe — an  equitable  title  is  not  sufficient.  The  action 
must  be  in  the  name  of  the  party  holding  the  legal 
title. — ^Emeric  vs.  Penniman,  26  Cat.,  p.  128;  see,  also, 
Eatrada  vs.  Murphy,  19  Cal.,  p.  272;  Clark  vs.  Lock- 
wood,  21  Cal.,  p.  222. 

IL  Action  by  Shsrief  a^gainbt  party  owing 
Attachment  Dbbtob.— Where  an  attachment  was 
iasued  by  the  Court  of  first  instance  against  the  prop- 
erly of  a  debtor,  and  the  Sheriff  had  executed  the 
same,  and  was  ordered  to  make  the  amount  due  the 
creditor  out  of  the  goods,  chattels,  and  property  of  the 
debtor.  Held:  that  the  Sheriff  could  not  maintain  an 
action  in  hia  own  name  to  recover  a  sum  owing  to  the 
attachment  debtor  by  a  third  person  for  goods  sold  and 
delivered. — Sublette  vs.  Melhado,  1  Cal.,  p.  104. 

12.  Shsbiff  not  besponsible  when  goods  bs- 
i.sa8bj>  fbom  attachment  on  sufficient  undeb- 
TAjciNO.— An  undertaking  given  to  a  Sheriff  to  pro- 
cure a  release  of  goods  attached  is  for  the  benefit  of  the 
plaintiff,  notwithstanding  it  is  in  the  name  of  the 
Sheriff,  and  the  plaintiff  may  sue  on  it;  and  if  the 
Sheriff  takes  a  sufficient  statutoiy  undertaking,  he  has 
no  ftirther  responsibility.— Curiae  vs.  Packard,  29  Cal., 
p.  W. 

18.  Pabty  fbogxtbing  Patjent  fob  Land  who 
HAS  no  bight  thebeto — Who  may  maintain  ac- 
tion AOAiNBT.— rif  the  United  States  confirm  a  grant 
of  land,  and  issue  a  patent  therefor  to  a  party  who  did 
not  own  the  grant  and  had  no  right  to  the  patent,  the 
patentee  can  oiily  hold  the  legal  title  in  trust  for  the- 
real  parties  in  interest;  and  as  to  who  are  proper  par- 
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ties  in  an  action  for  affinnative  relief  see  facts  of  case 
in  Salmon  vs.  Symonds,  30  Cal.,  p.  306,  and  authori- 
ties there  cited.    See,  also,  Sec.  378. 

14.  A  PARTY  Plaintiff  who  was  Agekt  for 
Defendants  in  the  transaction  complained  of. — 
The  fact  that  the  owner  of  a  ship  lost  while  bein^ 
towed  to  sea  was  the  agent  for  the  owners  of  the  ateain- 
tuj7  does  not  relieve  the  latter  from  any  of  the  obliga- 
tions under  which  they  contract  with  others. — ^Martin 
White  vs.  Mary  Ann,  6  Cal.,  p.  462. 

15.  Corporations  as  Plaintiffs.— The  allegation 
that  plaintiff  is  a  corporation  under  the  laws  of  the 
State  is  sufficient  to  establish  the  legal  capacity  to 
sue.— Cal.  Nav.  Co.  vs.  Wright,  6  Cal.,  p.  258. 

16.  Assignable  iNSTRrMENTS. — A  contract  not  to 
nin  boats  on  a  certain  line  of  travel,  and  on  failure  to 
comply  with  such  contract  to  pay  |15,000,  is  an  instru- 
ment in  writing  for  the  payment  of  money,  and  assign- 
able by  our  laws.- Cal.  Nav.  Co.  vs.  Wright,  16  Cal., 
p.  258. 

17.  What  mat  be  Assigned—Assignees— Ac- 
ceptance OF  Orders. — Funds  in  the  hands,  or  to 
come  into  the  hands,  of  the  third  person,  are  assignable, 
and  the  drawees  having  given  an  order  and  received 
notice  of  its .  acceptance  are  liable  to  the  payees,  with- 
out any  other  express  promise  to  pay.^-Pope  vs.  Huth, 
14  Cal.,  p.  407,  and  cases  cited. 

18.  Acceptance  of  Orders. — Where  an  order  is 
drawn  for  an  amount  due,  it  is  a  pHma  facie  assign- 
ment of  the  debt  due.  Even  if  it  was  only  for  part 
of  a  debt,  no  one  could  make  the  objection  but  the 
defendants. — McEwen  vs.  Johnson,  7  Cal,,  p.  260; 
Wheatley  vs.  Strobe,  12  id.,  p.  97.  It  would  seem 
that  a  debtor  may  accept  orders  in  favor  of  different 
persons,  for  different  portions  of  the  debt,  and  those 
accepted  orders  will  bind  all  parties. — Mc£wen  vs. 
Johnson,  7  Cal.,  p.  260. 

19.  Assignment  of  Debt  by  parcels. — And  so 
debts  due  a  party  may  by  him  be  split  up  and  assigned 
in  parcels,  and  the  debtor  subjected  to  costs  of  more 
suits  that  was  in  the  first  place  contemplated,  if  such 
debtor  consents  thereto. — Marzion  vs.  Pioche,  8  Cal., 
p.  536. 

20.  Agreement  not  to  defend  bitit  Assign- 
able.— A.  agrees  to  pay  a  certain* sum  of  money  to 
B.  if  B.  will  cease  to  defend  a  certain  suit.  Hdd: 
such  an  agreement  is  assignable,  and  gives  the  assignee 
a  right  to  sue  in  his  own  name. — Gray  vs.  Garrisob,  9 
Cal.,  p.  325.  - 
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21.  Assignable  Contbact.—A  oontract  leasing  a 
stallion  for  a  certain  time,  and  with  a  right  reserved  to 
have  nine  mares  covered  hy  the  stud  during  the  con- 
tinuance of  the  lease,  may  be  assigned,  and  carries 
therewith  all  the  benefits  arising  out  of  the  contract. 
But  the  assignee  must  give  notice  to  the  lessee  of  the 
assignment. — Doll  vs.  Anderson,  27  Cal.,  p.  248. 

22.   CONTINQSNT  EIGHTS  AND  INTERESTS  ABE  NOT 

ORDINARILY  ASSIGNABLE  at  law,  but  they  are  in 
equity.  Assignments  of  such  rights  and  interests,  in 
being,  are  upheld  and  enforced  by  Courts  of  equity. 
And  more  than  this;  these  Courts  support  and  give 
effect  to  assignments  of  things  which  have  no  present 
actual  existence,  but  rest  in  mere  possibility;  not  as  a 
present  positive  transfer  operative  in  presetiti,  but  as  a 
present  contract,  to  take  effect  and  attach  as  soon  as  the 
thing  comes  in  esse, — Bibend  vs.  London  and  Liver- 
pool Fire  and  Life  Ins.  Co.,  30  Cal.,  p.  78;  Pierce 
vs.  Bobinson,  13  id.,  p.  121;  2  Story's  Eq.,  Sec.  1040; 
Mitchell  vs.  Winslow,  2  Story,  Sec.  638. 

23.  Assignment  of  Policy  oe  Insurance  to  one 

BAYING   no  interest   IN   PROPERTY   INSURED. — See 

Bibend  vs.  L.  &  L.  P.  &  L.  Ins.  Co.,  30  Cal.,  p. 
89;  see,  also,  Civil  Code,  Sees.  254&-2557. 

24.  Assessment  eor  Street  Improvements  As- 
siQNABLE. — ^An  assessment  for  street  improvements 
against  an  owner  of  property  is  assignable  by  the  con- 
tractor.— Cochran  vs.  Cdllins,  29  Cal.,  p.  129.  And  a 
contract  for  improving  a  street  may  be  assigned. — See 
Taylor  vs.  Palmer,  31  Cal.,  p.  248,  and  cases  cited. 

25.  Suits  by  Assignees.— Where  A.  was  indebted 
to  a  company,  and  the  company  indebted  to  B.,  if  all 
parties  agreed  that  A.  should  pay  his  debt  to  B.,  it  is 
an  equitable  assignment,  and  the  assignee  can  sue  for 
the  amount  of  the  assignment. — Wiggins  vs.  McDon- 
ald, 18  Cal.,  p.  126.  An  appropriation  of  the  fimd  is 
all  that  is  necessary,  and  any  act  amounting  to  such  an 
appropriation  was  sufficient  to  constitute  an  equitable 
assignment  of  the  debt.— Id. 

28.  Assignment  or  a  Judgment  Assignment  ov 
Debt  on  which  Judgment  was  obtained.— It  mat- 
ters not  if  an  assignment  of  a  judgment  is  made,  and 
the  judgment  is  invalid  for  want  of  jurisdiction,  for  the 
assignment  of  a  judgment  so  void  is  an  assignment  of 
the  debt  for  which  it  was  obtained. — Brown  vs.  Scott» 
26  Cal.,  p.  196. 

27.  Cause  ot,  Action  Assignable.— Whether  a 
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cause  of  action  is  assignable  depends  mainly  apoit 
whether,  in  case  of  the  death  of  the  assignor,  it  -would 
descend  to  his  representatives. — Zabriskie  vs.  Smith, 
18  N.  Y.  (3  Kern.),  p.  322;  McKee  vs.  Judd,  12  N.  Y. 
(2  Eem.),  p.  622;  Dininny  vs.  Fay,  38  Barb.,  p.  18; 
Pried  vs.  New  York  Central  R.  R.  Co.,  25  How.,  p. 
285;  People  ex  rel.  Stanton  vs.  Tioga  Common  X^leas, 
W  Wend.,  p.  78. 

28.  Suit  by  AssiamcE  of  Pirbokal  pROPKRrrx. — 
"Where  personal  property  is  wrongfully  detained,  the 
owner  may  assign  his  title  thereto,  and  the  assii^ee 
may  maintain  an  action  therefor. — Cass  vs.  The  ^.  IT. 
and  N.  H.  R.  R.  Co.,  1  E.  D,  Smith,  p.  522;  McGinn 
vs.  Warden,  3  id.,  p.  855;  Hall  vs.  Robinson,  2  Corn- 
stock,  p.  295;  The  Brig  Sarah  Ann,  2  Summer.,  p.  211; 
2  Hilliard  on  Torts,  p.  275;  Lazard  vs.  Wheeler,  22 
Cal.,  p.  142. 

29.  A  Right  of  Action  for  the  wrongful  tak- 
ing  AND   CONVERSION    OF    PeR&ONAL    PROPERTY    XS 

Assignable,  and  under  the  provisions  of  the  Code  the 
assignee  can  recover  upon  the  same  in  his  own  name. — 
HcKee  vs.  Judd,  2  Keman,  p.  622;  Hoyt  vs.  Thomp- 
son, 1  Selden,  p.  847;  see,  also.  North  vs.  Turner,  9 
Serg.  &  Rawie,  p.  244;  Lazard  vs.  Wheeler,  22  Cal., 
p.  142. 

30.  A  Damage  caused  bt  Trespass  on  Land 
HAT  be  Assignable.— Moore  vs.  Massini,  82  Cal.,  p. 
590. 

81.  Causes  of  Action  not  Assignable.— A  judg- 
ment in  an  action  for  a  non-assignable  tort  becomes  a 
debt,  but  the  recovery  of  judgment  does  not  change 
the  character  of  the  debt  so  as  to  make  it  assignable. — 
Lawrence  vs.  Martin,  22  Cal.,  p.  173. 

82.  Partner  cannot  Assign  Claim  against  his 
Firm;  Assignee  cannot  maintain  Action  thereon. 
A  partner  who  has  a  claim  against  the  firm  of  which 
he  is  a  member,  and  who  cannot  therefore  sue  the  firm 
at  law,  cannot  confer  upon  his  assignee  a  right  to  main- 
tain such  an  action.  If  he  could  avoid  the  disability 
by  assignment,  it  would  defeat  all  the  substantial  rea- 
sons upon  which  the  rule  is  founded. — BuUard  vs.  Kin- 
ney, 10  Cal.,  p.  68. 

88.  Vendor's  Lien  not  Absionable.— ^  vendor's 
lien  cannot  be  assigned. — Baum  vs.  Grigsby,  21  Cal., 
p.  172,  afiirmed  Lewis  vs.  Covillaud,  21  Cal.,  p.  178; 
Williams  vs.  Young,  21  Cal.,  p.  227. 

84.  A  CAUSE  OF  Action  arising  out  of  a  Tort 
IB  NOT  Assignable.— Oliver  vs.  Walsh,  6  CaU,  p.  456. 

86.  An  Absionmxnt  of  an  Account  bt  Indobss- 
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UKST  OF  THi  WORD  "ASSIGNED,"  Signed  by  the 
owner  of  the  account,  is  sufficient. — Ryan  vs.  Maddux, 
6  CaU,  p.  247. 

36.  Plaintiff  designated  by  Name  of  Copaht- 
KKRSHiP  Firm. — A  complaint,  which  contains  no  other 
designation  of  the  party  plaintiff  than  the  name  of  a 
partneri«hip  firm,  is  defective. — Oilman  vs.  Cosgrove, 
22  Cal.,  p.  356. 

37r  8KT-OFF  .TUDOMKNT  NOT  DEFEATED  AS  A  SET- 
OFF BT  Assignment. — Where,  in  the  same  action, 
two  judgments  were  entered,  one  for  the  plaintiff  for 
a  certain  $um,  and  one  for  the  defendant  for  a  less  sum: 
Udd '  that  defendant  has  a  right  to  set  off  his  judgment, 
j^-o  taniOy  against  that  of  the  plaintiff,  and  that  this 
right  could  not  be  defeated  by  any  assignment  by 
plaintiff  of  his  judgment  before  application  for  the  set- 
off.— Porter  and  Allen  vs.  Liscom,  22  Cal.,  p.  430. 

8S.  Promise  to  Third  Party. — Where  the  obliga- 
tion with  which  it  is  sought  to  affict  defendants  per- 
sonally arises  out  of  an  alleged  promise  given  by  them 
to  W.  and  A.  Elder,  of  whom  they  bought  the  land 
mortgaged  by  Pangbum  to  plaintiff,  that  they  would 
pay  a  portion  of  the  purchase  money,  equal  to  the 
amount  due  or  to  grow  due  upon  the  note  given  by 
Pangbum  to  plaintiff,  and  secured  by  said  mortgage, 
this  is  not  a  promise  to  pay  the  debt  of  another,  nor 
to  pay  the  Pangburn  note,  but  an  original  promise  by 
them  to  the  Elders  to  pay  their  own  debt  to  them,  by 
paying  a  certain  amount  of  money  to  plaintiff.  If  such 
promise  was  given,  plaintiff  could  recover  upon  it  as  the 
party  beneficially  interested. — Wormouth  vs.  Hatch,  83 
Cal.,  p.  121. 

39.  In  whose  Name  Writ  of  Mandate  must  be 
applied  for. — An  ipplication  for  the  writ  of  mandate 
must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  and  if  the  name  of  the  people  is  used  and  the 
people  have  no  interest,  and  the  relator  alone  is  inter- 
ested, the  writ  will  be  denied. — People  vs.  Pacheco,  29 
Cal.,  p.  210. 

40.  Who  are  Proper  Parties  in  an  Action  for 
Partition.— Gates  vs.  Salmon,  35  Cal.,  p.  576. 

41.  Suit  by  Assignee  of  a  CLAiM.-T-An  absolute 
assignment  of  a  demand  enables  the  assignee  to  sue 
for  and  recover  the  whole  debt,  even  though  by  the 
assignments  he  acquired  only  a  portion  of  the  de- 
mand.— Gradwohl  vs.  Harris,  29  Cal.,  p.  160. 

42.  Intervention  by  Part  Owner  of  Claim 
8UED  ON. — If  the  owner  of  a  claim  assigns  it  abso- 
lutely, retuning,  however,  an  interest  in  it,  he  may 


212  Code  of  Civil  Procedure. 

intervene  to  protect  his  interests  in  an  action  "brought 
by  the  assignee  to  collect  the  same;  and  if  he  does  not 
intervene  he  is  bound  by  the  judgment. — Grad-wohl  v». 
Hatch,  29  Cal.,  p.  150. 

Assign-  368.     (§  5.)     In  the  case  of  an  assignment    of   a 

niont  of 

^Rin  thing  in  action,  the  action  by  the  assignee  is  witliorit 
doFeflMe.^*^*  prejudice  to  any  set-off,  or  other  defense  existing  at 
the  time  of,  or  before,  notice  of  the  assignment;  "but 
this  section  docs  not  apply  to  a  negotiable  promissory 
note  or  bill  of  exchange,  transferred  in  good  faith,  and 
upon  good  consideration,  before  maturity. 

Note.— 1.  Purchjlberb  and  Asbigneks  of  Jxti>o- 
MENTB. — A  purchaser  of  a  judgment  is  not  bound  to 
inquire  into  ^a<en<  equities  existing  in  the  hands  of  third 
parties,  and  is  not  affected  as  to  third  parties  by  frauds  of 
which  he  had  neither  actual  nor  constructive  notice. — 
Wright  vs.  Levy,  12  Cal.,  p.  257.    The  rule  cctx^eat 
anptor  applies  as  to  the  right  of  third  parties   in   the 
purchase  of  a  judgment,  as  well  as  in  the  purcha&e  ot 
other   personal    property. — Mitchell  vs.  Hoekett,     25 
Cal.,  p.  544.    A  purchaser  of  a  judgment  takes  it  suh- 
ject  to  all  set-offs  existing  at  time  of  purchase. — l£obl>6 
vs.  Duff,  23  Cal.,  p.  596;  Porter  vs.  Liscom,  22    Cal., 
p.  430;  McCabe  vs.  Gray,  20  Cal.,  p.  509;   Fore   va. 
Manlove,  18  Cal.,  p.  436. 

2.  Payment  by  a  Garnibhkk.— If  the  judgement 
creditor  assigns  the  judgment,  and  the  judgement 
debtor,  without  notice  of  the  assignment,  afterwards 
pays  the  same  voluntarily  to  the  Sheriff,  by  reason  of 
the  service  of  garnishee  process  upon  him,  the  righti;  of 
the  assignee  are  not  affected,  and  he  may  still  enibroe 
the  judgment. — Brown  vs.  Ayres,  33  Cal.,  p.  525. 

3.  Promisbory  Notes  Assigned  as  CoLi^TjsRAr. 
Security. — A  negotiable  promissory  note,  not    yet 
due,  and  taken  bona  fide  as  collateral  Focurity  for  a 
previous  debt,  is  not  subject  to  a  defense  existing^  at 
the  date  of  the  assignment  between  the  original  parties. 
Pajme  vs.  Bensley,  8  Cal.,  p.  260;  Naglee  vs.  Lj^man, 
14  Cal.,  p.  450;  Bobinson  vs.  Smith,  14  Cal.,  p.    M. 
Where  there  is  any  change  in  the  legal  vghte  of  the 
parties  in  relation  to  the  antecedent  debt,  the  creditor 
taking  the  collateral  security  is  considered  as  a  holder 
for  value,  and  the  paper  not  subject  to  equities  existing 
between  the  original  parties. — Naglee  vs.  Lyman,  14 
Cal.,  p.  454.    But  where  A.  gave  his  note  to  B.,  in 
order  that  B.  might  rabe  money  on  it  as  collateral 
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security,  and  B.  raised  the  money  thereon,  and  then 
took  up  the  note  from  the  pledgees,  it  was  held  that  B. 
could  not  sue  on  the  note,  as  it  had  answered  all  the 
purposes  for  which  it  was  p:iven;  and  an  assignee  of  B. 
taking  the  note  after  maturity,  and  upon  no  new  con- 
pideration,  took  it  subject  to  the  same  defense. — Cogh- 
lin  vs.  May,  17  Cal.,  p.  515. 

4.  Notes  Absioned  and  Indorsed  avter  matu- 
rity.— An  indorsee,  after  maturity,  takes  the  same 
interest  that  the  indorser  had,  and  his  claim  is  subject 
to  the  same  defense, — Folsom  vs.  Bartlett,  2  Cal.,  p. 
163.  If  a  party  takes  a  note  after  its  maturity,  he  takes 
it  subject  to  all  subsisting  equities  between  the  maker 
and  the  payee,  but  not  subject  to  such  as  subsisted  be- 
tween the  maker  and  any  intermediate  holder, — Vinton 
vs.  Crowe,  4  Cal.,  p.  309, 

5.  Transfer  of  Check  after  dishonor. — As  to 
all  persons  except  a  bona  fide  holder  without  notice,  a 
check  given  for  a  gambling  debt  is  void.  If  it  was 
presented  to  the  bank,  and  payment  refused,  and  then  it 
was  transferred,  after  dishonor,  the  assignee  takes  it 
subject  to  all  the  defenses  to  which  it  was  subject  in  the 
hands  of  the  first  bolder. — Fuller  vs.  Hutchings,  10 
Cal.,  p.  526. 

6.  Assignment  of  Judgment. — The  assignee  of 
the  judgment  is  only  the  holder  of  an  equity,  with  the 
right  to  use  the  judgment  and  the  name  of  the  plaintiff 
to  enforce  it,  and  stands  in  the  shoes  of  the  assignor  as 
to  all  defenses  which  existed  against  the  judgment  be- 
tween the  parties  to  it.  It  is  like  a  note  assigned  after 
due. — Wright  &  Co.  vs.  Levy,  12  Cal.,  p.  267;  Northam 
vs.  Gordon,  *jZ  Cal.,  p.  255;  Hobb  vs.  Duff,  id.,  p.  696. 

7.  What  Assignments  Equity  upholds.— Equity 
upholds  assignments,  not  only  of  choses  in  action,  but 
of  contingent  interests  and  expectations,  and  of  things 
which  have  no  actual  existence,  but  vest  in  possibility. 
See  note  to  preceding  section  and  the  cases  there  cited 
of  Pierce  vs.  Bobinson,  13  Cal.,  p.  123;  Bibend  vs.  L. 
and  L.  Ins.  Co.,  30  Cal.,  p.  78;  Pope  vs.  Huth,  14  Cal., 
p.  403. 

8.  Assigned  Account. — As  to  defense  to  assigned 
account,  see  Duff  vs.  Hobbs,  19  Cal.,  p.  646. 

9.  Fraudulent  Assignor.— A  fraudulent  assignor 
cannot  sue  to  compel  a  reassignment,  etc. — See  Gregory 
vs.  Haworth,'  25  Cal.,  p.  653. 

10.  Notice  of  Assignment. — As  to  when  notice  of 
assignment  is  not  necessary,  see  Morgan  vs.  Lowe,  5 
Cal.,  p.  525. 

11.  AsfiiQNBs  OF  JuDouENT.— An  assignee  of  a 
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judgment  and  of  the  Sheriff's  certificate  of  eale  tbere* 
under,  &tand.<  in  the  same  position  ae  his  assignor  vrhen 
the  judgment  has  been  reversed,  and  the  sale  will  be 
set  aside,  where  no  loss  will  occur  to  the  assignee. — 
Reynolds  vs.  Harris,  14  Cal.,  p.  667. 

EzeoQtor,         369.     (§  6.)     An  executor  or  administrator,  or  trus- 

laeirttSout  ^^^  ^^  ^^  express  trust,  or  a  person  expressly  author- 

pe^ns****    ized  by  statute,  may  sue  without  joining  with  him  the 

intorertJS'^  persons  for  whose  benefit  the  action  is  prosecuted.     A 

person  with  whom,  or  in  whose  name,  a  contract  is 

made  for  the  benefit  of  another,  is  a  trustee  of  an 

express  ti'ust,  within  the  meaning  of  this  section. 

Note.— Stats.  1854,  p.  84. 

1.  An  Executor  or  Administrator  mat  sirs  in 
his  own  name  as  executor  or  administrator. — Curtis  t£. 
Herrich,  14  Cal.,  p.  117;  Teschemaker  vs.  Thompson, 
18  Cal.,  p.  11;  Halleck  vs.  Mixer,  16  Cal.,  p.  579; 
Curtis  vs.  Sutter,  15  Cal.,  p.  259;  Corcoran  vs.  Doll, 
32  Cal.,  p.  82. 

2.  Damages  for  Death  of  Decedent. — A  suit  for 
damages  for  the  death  of  decedent  can  be  brought  on!  j 
by  the  administrator  or  executor. — Kramer  vs.  Market 
St.  R.  R.  Co.,  25  Cal.,  p.  435. 

3.  Legal  Title  must  bk  represented  to  Regovkr 
Lands — But  a  person  having  the  equitable  title  cannot 
sue  to  recover  possession  of  lands.  Such  action  roust 
be  in  the  name  of  th6  party  holding  the  legal  title; 
thus,  where  a  grant  of  land  was  made  to  P.,  which 
was  confirmed  by  decree  of  the  Board  of  Land  Com- 
missioners, from  which  an  appeal  was  taken  to  the 
United  States  District  Court.  Pending  the  appeal,  P. 
died,  leaving  a  will.  An  order  was  made  in  the 
United  States  Court,  on  petition  of  the  heirs  of  P.,  and 
the  executors  of  the  estate,  substituting  the  heirs  hi  the 
proceedings  in  place  of  P.,  and  the  Court  then  con- 
firmed the  land  to  the  heirs,  and  it  was  surveyed,  and 
the  survey  approved.  Subsequently,  E.  was  appointed 
administrator,  with  the  will  annexed.  It  was  held  that 
the  legal  title  was  in  the  heirs,  and  that  the  adminis- 
trator could  not  maintain  an  action  to  recover  posses- 
sion of  the  same. — Emeric  vs.  Penniman,  26  Cal.,  p. 
122;  Salmon  vs.  Symonds,  30  Cal.,  p.  301. 

4.  Foreclosure  of  a  Mortgage  upon  Real 
Property.— See  Burton  vs.  Lies,  21  Cal.,  p.  87. 

5.  The  Heir  must  not  bs  joined  with  tbs 
Administrator,  in  an  action  to  recover  a  debt  due 
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to  the  decedent.  The  debts  vest  in  the  administrator 
and  not  the  heir,  for  it  is  a  personality,  and  not  reality. 
The  administrator  has  alone  the  right  to  maintain  the 
action. — Grattan  vs.  Wigfirins,  23  Oal.,  p.  16. 

6.  AcnoN  AGAINST  Ej^egutors  akd  Admdos- 
TRATOBs. — It  was  held,  the  general  right  to  sue  an 
administrator  was  taken  away  by  statute,  except  in 
case  of  presentation  cmd  rejection  of  the  account. — 
EUissen  vs.  Halleck,  6  Gal.,  p.  S86;  Falkner  vs.  Fol- 
8om's  Executors,  6  Gal.,  p.  412. 

7.  Admikistbator  a  propsr  partt  to  all  Suits 
KXSFECTiNO  PROPERTY  07  DECEDENT. — The  adminis- 
trator has  possession  of  all  the  real  and  personal  prop- 
erty of  the  decedent,  and  is,  therefore,  a  proper  party 
to  any  suit  concerning  it. — Harwood  vs.  Marye,  8  Gal., 
p.  580;  Belloc  vs.  Rogers,  0  Gal.,  p.  124. 

8.  ADlilNIBTRATOR  CANNOT  BE  SUED  ON  A  GlAIM 
UNTIL   THE   SAME   HAS    BEEN    PRESENTED    AND    Re- 

JBCTED. — The  claimant  must  present  his  claim,  prop- 
erly verified,  to  the  administrator,  that  the  administra- 
tor and  the  Probate  Judp^  may  determine  whether 
they  will  allow  or  reject  the  claim.  If  the  claimant 
does  not  thus  present  his  claim  he  can  maintain  no 
action  thereon  against  the  administrator. — Hentsch  vs. 
Porter,  10  Gal.,  p.  559. 

9.  As  TO  Mortgages,  Liens,  etc. — Their  Presen- 
tation, ETC.— See  Belloc  vs.  Rogers,  9  Gal.,  p.  123; 
Carr  vs.  Galdwell,  10  Gal.,  p.  880;  Hentsch  vs.  Porter, 
10  Gal.,  p.  559.  It  was  held  in  Fallon  vs.  Butler,  21 
CaL,  p.  24,  that  an  action  could  be  maintained  against 
an  executor  or  administrator  to  foreclose  a  mortgage 
g^ven  by  the  decedent,  although  the  debt  secured  had 
been  presented  to,  and  allowed  by,  the  administrator 
and  Probate  Judge.  If  the  action  is'only  to  reach  the 
mortgaged  property,  and  subject  it  to  sale,  and  have 
the  proceeds  applied  to  the  payment  of  the  debt 
secured,  and  no  judgment  is  asked  against  the  general 
estate  of  the  decedent;  and  the  cases  of  EUissen  vs. 
BLalleck  and  Faulkner  vs.  Folsom's  Executors,  were 
overruled.  It  was  further  held  that  the  word  **  claim  " 
did  not  embrace  mortgage  liens,  etc.  But  this  was 
doubted,  and  it  was  held  that  the  word  *' claim ''  was 
broad  enough  to  include  a  mortgage,  or  any  other  lien. — 
Bllis  vs.  Polhemus,  27  Gal.,  p.  853.  It  may  be  stated, 
therefore,  that  an  administrator  or  executor  cannot  be 
sued,  unless  the  claimant  present  his  claims  for  allow- 
ance, and  that  the  rule  applies  equally  to  mortgages 
and  other  liens  as  it  does  to  any  other  claims. — See, 
generally,  Ellis  vs.  Polhemus,  27  Gal.,  p.  853;  Willis 
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vs.  Farley,  24  Cal.,  p.  491;  Fallon  vs.  Butler,  21  Cal-,  p. 
24;  Ellissen  vs.  Halleck,  6  Cal.,  p.  386;  Faulkner  vs. 
Folsora's  Executors,  6  Cal.,  p.  412;  Hentsch  vs.  Porter, 
10  Cal.,  p.  555;  Carr  vs.  Caldwell,  10  Cal.,  p.  380; 
Belloc  vs.  Roji^ers,  9  Cal.,  p.  123. 

10.  Abmikistratob  cannot  bb  Joined  with  Sitr- 
vivoR  ON  Joint  Obligation.— In  actions  upon  joint 
and  several  oblfifi^tions  the  administrator  cannot  be 
joined  with  survivor.— May  vs.  Hanson,  6  Cal.,  p.  642; 
Humphreys  vs.  Crane,  5  Cal.,  p.  173. 

11.  Trustees  of  Express  Trust.— See  Kreutz  vs. 
Livingston,  15  Cal.,  p.  344,  and  cases  cited  therein.  A 
person  to  whom  a  note  is  payable  for  the  benefit  of 
another  is,  under  this  section,  a  trustee  of  an  express 
trust. — Winters  vs.  Rush,  34  Cal.,  p.  136. 

12.  Attorney  in  Pact  is  not  a  Trustee. — One 
who  is  described  in  an  instrument,  whether  patrol  or 
special,  as  the  attorney  in  fact  of  another,  does  not  hold 
the  character  of  trustee,  and  is  not  a  necessary  party 
to  represent  the  interest  of  the  principal.  Our  statute 
requires  every  action  to  be  prosecuted  in  the  name  of 
the  real  party  in  interest.— Powell  vs.  Boss,  4  Cal.,  p. 
198. 

13.  Guardian  is  not  Trustee  of  Express  Trust. 
A  guardian  appointed  by  the  Probate  Court,  under  the 
Act  which  provides  for  the  appointment  and  prescribes 
the  duties  of  guardians,  is  not  a  trustee  of  an  express 
trust  within  the  meaning  of  this  section. — Fox  vs. 
Minor,  32  Cal.,  p.  116. 

14.  Miscellaneous  Actions'  on  Bonds  tasjen  ik 
NAME  OF  THE  PEOPLE. — Bonds  In  the  name  of  the 
people  for  the  benefit  of  others  should  be  prosecuted  in 
the  name  of  the  party  in  interest,  although  it  is  made 
payable  to  the  people  of  the  State. — Baker  vs.  Bartol, 
7  Cal.,  p.  561. 

When  a  370.     (§  7.)     When  a  married  woman  is  a  party, 

woman  is  a  her  hiisband  mu8t  be  joined  with  her,  except: 
ani^MiiDtt       ^'  When  the  action  concerns  her  separate  property, 

or  her  right  or  claim  to  the  homestead  property,  she 

may  sue  alone; 

2.  When  the  action  is  between  herself  and  her  hus- 
band, she  may  sue  or  be  sued  alone; 

3.  When  she  is  living  separate  and  apart  from  her 
husband,  she  may  sue  or  be  sued  alone. 
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Note —stats.  1808,  p.  550.  The  third  subdivision  is 
taken  from  the  statutes  of  1870,  p.  226. 

1.  Construction  of  Section — Since  Married 
Women  can  sue  or  defend  alone,  they  are  re- 
sponsible ALONE  FOR  COSTS,  ETC.,  OF  SUIT,  IF  UN8UC- 

CK88FUL. — This  section  provides  in  what  cases  a  married 
woman  may  sue  and  be  sued,  without  imposing  any 
conditions  or  bestowing  any  privileges.  Thus,  in  the 
cases  mentioned,  she  is  put  upon  a  common  level  with 
all  other  parties  to  actions,  no  discrimination  being 
made  in  her  favor,  or  against  her.  Thereafter  the  Code 
proceeds,  and  without  any  distinction  as  to  persons, 
prescribes  in  general  terms,  applicable  to  all  alike,  the 
manner  in  which  actions  shall  bo  prosecuted,  and  the 
nature  and  form  of  the  judgments  which  shall  be  ren- 
dered, and  the  manner  in  which  the  same  shall  be 
executed.  The  provisions  in  the  Code  relating  to 
judgments  do  not  declare  that  judgments  may  be  ren- 
dered in  favor  but  not  against  married  women;  on  the 
contrary,  they  merely  provide,  in  general  terms,  when 
the  plaintiff  or  defendant  shall  have  judgment  and  exe- 
cution, regardlci^s  of  the  fact  whether  they  are  male  or 
female,  married  or  unmarried.  The  provisions  of  the 
Practice  Act,  allowing  a  married  woman  to  sue  alone, 
is  not  merely  the  adoption  of  the  old  chancery  rule, 
allowing  her,  in  certain  cases,  to  sue  by  her  "  next 
friend."  It  is  something  more,  for  it  allows  her  to  sue 
alone.  The  office  which  the  prochein  ami  performed 
was  to  be  responsible  for  costs. 

The  old  form  of  suing  by  prochein  ami  is  abolished, 
but  the  right  of  the  opposite  party  to  recover  costs  is 
unimpaired,  and,  as  a  necessary  consequence,  result- 
ing from  dispensing  with  the  prochein  ami^  the  married 
woman  has  herself  been  charged  with  the  responsi- 
"bility  which  previously  attached  to  him;  and  there  is 
so  good  reason  why  it  should  not  be  so.  If  she  is  to 
be  regarded  as  a  feme  sole  for  any  purpose  connected 
with  litigation,  she  ought  to  be  so  regarded  for  all. 
There  is  no  justice  in  according  to  her  all  the  advan- 
tages and  benefits  to  be  gained  by  an  action,  and  at  the 
same  time  exempting  her  from  all  risk  and  responsi- 
bility. If  she  is  to  be  allowed  the  rights  of  a  suitor, 
she  must,  in  the  absence  of  an  express  provision  to  the 
contrary,  be  held  to  take  also  the  responsibilities  of  a 
suitor,  for  they  ought  not  to  be  separated.  A  question 
somewhat  analogous  arose  in  Alderson  vs.  Bell,  9  Cal., 
p«  S2l,  where  the  Court  said:  '*  In  this  State  the  wife 
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can  appear  in  and  defend  an  action  separately  from  her 
husband.    To  enable  her  to  do  so,  she  must  possess,  as 
defendant,  all  the  rights  of  %.feme  sole^  and  be  enabled 
to  make  as  binding  admissions  in  writing,  in  the  action, 
as  other  parties.''    The  question  has  arisen  in  Xeir 
York,  from  which  State  our  system  is  borrowed,  and 
has  been  there  determined  in  accordance  with  the  views 
entertained  by  us.    In  Moncrief  vs.  Ward,  New  York 
Com.  Pleas  (reported  in  note  to  Baldwin  vs.  Kimmel, 
16  Abbott's  Prac.  B.,  p.  364),  this  same  question  was 
involved,  and  it  was  held  that  an  execution  for  costs 
against  a  married  woman  could  be  enforced  against  her 
separate  estate,  whether  it  contains  a  direction  to  that 
effect  or  not.    Mr.  Justice  Brady  said:  **  Having  the 
right  to  sue,  the  power  must  be  employed  cum  onere. 
The  statute  awarding  costs  does  not  exempt  a  married 
woman,  either  as  plaintiff  or  defendant,  from  the  pay- 
ment of  costs  when  unsuccessful.    There  is  no  just 
reason  why  she  should  be  thus  exempted.    Having  the 
status  of  a  feme  sole  in  the  Courts,  if  she  fail  in  her 
action,  it  would  be  unjust  to  compel  her  adversary  to 
resort  to  extraordinary  modes  to  collect  his  costs.    It 
cannot  be  that  the  Legislature  intended  this.    It  is  true 
that,  until  the  amendment  of  the  Code  (Sec.  274)  in 
1862,  the  Legislature  did  not  in  express  terms  provide 
that  costs  could  be  recovered  against  her,  but  such  was 
the  effect  of  the  statutes  then  in  existence,  as  I  inter- 
pret them.     That   amendment  merely  declared  the 
necessary  legal  conclusion  from  the  existing  statutes; 
no  class  of  suitors,  as  already  suggested,  having  been 
excepted  from  them.     The  execution  to  compel  the 
payment  of  such  costs  must  be  enforced  against  her 
separate  estate,  whether  so  directed  or  not.    It  cannot 
be  employed  against  the  property  of  another  person 
per  «c."— Leonard  vs.  Towsend,  26  Cal.,  p.  443. 

2.   WiFX  MAY  CHOOSE  WHETHER  SHE  WILL  SUE  OK 
DEFEND  ALOKE   OR  IN  CONNECTION  WITH  HER  HUS- 

BAND. — It  has  been  held  that  this  section  is  not  obliga- 
tory upon  the  wife  to  sue  or  defend  alone;  it  confers 
only  a  privilege  which,  in  many  instances,  it  may  be 
important  for  her  to  assert  for  the  protection  of  her 
interests,  and  in  the  exercise  of  which  the  fullest  lib- 
erty should  be  accorded  her. — Van  Maren  vs.  Johnson, 
15  Cal.,  p.  311;  Kayes  vs.  Phelan,  19  Cal.,  p.  128. 

8.  Suits  concerning  the  Homestead  Prop- 
erty.— The  original  statute,  1851-2,  did  not  contain 
the  clause  "or  her  right  or  claim  to  the  homestead 
property,"  and  the  phrase  was  added  by  the  amend- 
ment of  1867-8,  p.  550.    Until  after  the  passage  of  the 
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amendment  the  Court  had  held  a  wife  could  not  sue 
alone  to  recover  the  homestead. — See  Poole  vs.  Gerrard, 
6  Cal.,  p.  71;  Revalk  vs.  Kraemer,  8  CaU,  p.  66;  Cook 
vs.  Klink,  8  Cal.,  p.  847;  and  see  Gee  vs.  Moore,  14  Cal., 
p.  472,  overruling  these  cases  in  some  particulars,  but 
not  as  to  this  point,  it  seems;  see  Guiod  vs.  Guiod, 
14  Cal.,  p.  507;  see,  also,  Moss  vs.  Warner,  10  Cal.,  p. 
296.  And  it  was  said  that  a  wife  had  no  right  in  the 
homestead  independent  of  the  husband,  which  she 
could  enforce  against  his  consent,  and  that  she  could 
not  maintain  a  suit  for  it  in  her  own  name  alone. — 
Guiod  vs.  Guiod,  14  Cal.,  p.  506.  And  in  a  suit  against 
the  husband  for  a  foreclosure  of  a  mortgage  upon  the 
homestead,  it  has  been  held  that  when  the  husband 
appears  and  defends  alone,  any  decision  the  Court 
could  make  in  regard  to  the  homestead  could  not 
affect  the  rights  of  the  wife,  she  not  being  a  party  to 
the  suit.  And  such  is  the  nature  of  the  title  to  the 
homestead  that  the  rights  of  the  husband  cannot  be 
affected  without  affecting  those  of  the  wife  also.  If 
no  binding  decision  can  be  made  when  one  of  them 
only  is  a  party,  then  it  is  idle  for  the  Court  to  make 
any  decision  at  all  in  such  a  case. — Marks  vs.  Marks, 
9  Cal.,  p.  07. 

4.  Skpakate  Property.— Snyder  vs.  Webb,  8  Cal., 
p.  83.  When  the  action  concerns  the  wife's  separate 
property,  it  has  been  held  she  may  seek  the  aid  of  the 
Court  either  with  or  without  her  husband. — Van  Maren 
vs.  Johnson,  15  Cal.,  p.  311;  Kayes  vs.  Phelan,  19  Cal., 
p.  128;  Calderwood  vs.  Pyser,  31  Cal.,  p.  333;  Corco- 
ran vs.  Boll,  32  Cal.,  p.  82. 

5.  Foreclosure  of  Mortgage  on  Wife's  Sepa- 
BATE  Property. — In  an  action  for  the  foreclosure  of 
mortgage  executed  by  the  husband,  if  the  wife  alleges 
the  land  was  her  separate  property  by  virtue  of  a  pre- 
vious conveyance  from  the  husband  to  her,  she  may  be 
made  a  defendant. — Kohner  vs.  Ashenauer,  17  Cal.,  p. 
678. 

6.  Action  between  Wife  and  Husband.— Ka- 
shaw  vs.  Kashaw,  3  Cal.,  p.  312. 

7.  Foreclosure  of  Mortgage  executed  by  both 
Husband  and  Wife. — If  a  wife  executes  a  mortgage 
with  her  husband,  she  may  be  made  a  party  defendant 
along  with  her  husband  in  an  action  to  foreclose  the 
same,  without  alleging  her  interest  in  the  property 
mortgaged. — Anthony  vs.  Nye,  30  Cal.,  p.  401. 

8.  Action  for  Damages  for  Injury  to  the 
PERSON  OF  the  Wife. — Husband  and  wife  must  be 
joined. — Sheldon  ys.  Steamer  IJ.  S.,  18  Cal.,  p.  526. 
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9.  Partnership  obligation  contracted  by 
"Wife  and  third  parties  previous  to  Marrij^ok. 
The  husband  of  a  married  woman  is  properly  joined 
with  her  as  defendant  in  an  action  upon  a  partnership 
obligation  contracted  by  the  wife  and  third  person  as 
partners  previous  to  the  marriaj^e  and  while  she  was  a 
feme  so^c— Keller  vs.  Hicks,  22  Cal.,  p.  457. 

10.  When  the  "Wife  lives  apart  from  Hus- 
band.— The  third  subdivision  is -taken  Ax>m  the  Stat- 
utes of  1870,  p.  228. 

11.  Sole  Trader.  —  In  a  suit  against  a  married 
woman,  who  is  a  sole  trader,  on  a  contract  made  by 
her,  she  must  be  sued  alone. — McKune  vs.  McGarvey, 
6  Cal.,  p.  497.  And  an  action  may  be  maintained  by 
a  married  woman,  who  is  a  sole  trader,  in  her  otvh 
name,  without  joining  her  husband. — Guttman  vs. 
Scannell,  7  Cal.,  p.  455;  see,  also,  Camden  vs.  Mullen, 
29  Cal.,  p.  564. 

12.  Damages  to  Community  Property.— In  an 
action  for  damages  to  the  community  property  the  hus- 
band must  sue  alone — the  wife  cannot  bo  made  a 
party. — Sheldon  vs.  Steamj^hip  U.  S.,  18  Cal.,  p.  526; 
Barrett  vs.  Tewksbury,  18  Cal.,  p.  334. 

wifo  may         371 .    (§  8.)    If  a  husband  and  wife  be  sued  together, 

defend, 

when.  the  wife  may  defend  for  her  own  right,  and  if  the  hus- 
band neglect  to  defend,  she  may  defend  for  his  right 
also. 

Note. — The  words,  "  and  if  the  husband  neglect," 
etc.,  are  added  to  the  original  provisions  of  Section  8 
of  the  Practice  Act. 
'  1.  The  wife  can  appear  in  and  defend  an  action  sepa- 

rately from  her  husband.  To  enable  her  to  do  so  she 
must  possess,  as  defendant,  all  the  rights  of  a  fevue 
8olej  and  be  able  to  make  as  binding  admissions  in  writ- 
ing in  the  action  as  other  parties. — Aldersou  vs.  Bell,  9 
Cal.,  p.  315. 

2.  The  wife  may  defend  for  her  own  right  as  well 
when  sued  jointly  with  her  husband  as  if  the  trial  were 
separate;  her  defense,  if  a  separate  one,  could  come  in 
in  either  case. — See  Duprez  vs.  Duprez,  5  Cal.,  p.  388. 

Infant  to  372.     (§  9.)     When  an  infant  is  a  party  he  must 

appear  by 

caardiaa.  appear  by  his  general  guardian,  if  he  has  one;  and 
if  not,  by  a  guardian  who  may  be  appointed  by  the 
Court  in  which  the  action  is  prosecuted,  or  by  a  Judge 
thereof,  or  a  County  Judge. 
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Note.— 1.  Appear  by  General,  not  Special, 
Guardian. — **The  infant  must  appear  by  his  general 
g^uardian,  if  he  has  one." — .Spear  vs.  Ward,  20  Cal.,  p. 
660.  But  it  has  been  held  that,  although  the  infant 
may  have  a  general  guardian,  yet  the  Court  will  ap- 
point a  guardian  ad  litem  if  the  interests  of  the  infant 
require  it. — Groufier  vs.  Puymisol,  19  Cal.,  p.  629.  The 
words  **hi8  general  guardian,  if  he  has  one;  and  if  not, 
then  by,"  etc.,  were  not  in  the  section  when  the  above 
decision  was  rendered. 

2.  Guardian  appointed  by  Will  may  act  bepore 
Letters  issue. — If  a  guardian  is  appointed  by  the  will  ^ 
it  is  not  necessary  that  any  letters  of  guardianship  should 
issue  to  authorize  the  guardian  to  act.  The  order  of  ap- 
pointment, when  made  by  the  Probate  Court,  consti- 
tutes the  authority  of  the  guardian  and  the  will  in  cases 
of  testamentary  appointment;  that  of  guardian  in  other 
cases. — Morris  vs.  Harris,  15  Cal.,  p.  256. 

3.  When  Married  Women  regarded  as  Infants 
WHEN  UNDER  AGE. — It  has  been  held  that  in  some  in- 
stances the  disability  of  infancy  attaches  as  "well  to  mar- 
ried women  under  age  as  it  does  to  other  infants. — See 
Magee  vs.  Welsh,  18  Cal.,  p.  159. 

4.  Action  in  name  of  Infant  for  money  dub 
him. — In  an  action  to  recover  money  due  to  an  infant, 
the  action  must  be  brought  by  the  guardian  in  the  name 
of  the  infant,  and  not  in  the  name  of  the  guardian. — 
Fox  vs.  Minor,  32  Cal.,  p.  111. 

5.  Guardian  ad  litem  not  appointed  until 
Infant  is  brought  in  Court. — The  Court  has  no 
right  to  appoint  a  guardian  ad  litem^  until  the  infant  is 
properly  brought  into  Court. — Gray  vs.  Palmer,  9  Cal., 
p.  638. 

6.  Guardian  ad  litem  limited  in  authority. 

A  guardian  ad  litem  has  only  a  special  and  limited 

authority,  and  cannot  go  beyond  it.    Where  guardians 

ad  litem  are  appointed  to  represent  an  in&nt  in  a  suit 

for  the  partition  of  real  property,  they  had  no  authority 

to  give  and  gave  no  assent  to  a  decree,  nor  for  partition 

or  division  of  a  common  estate,  but  for  a  foreclosure  of 

all  claim  of  the  infants,  and  the  quieting  against  them 

of  the  plaintiff's  title  to  the  particular  piece  of  land 

mentioned  in  the  decree.     The  Court  might  as  well 

liave  entered  a  decree  affecting  their  title  or  declaring 

void  their  claim  to  any  other  property.    The  infants 

'Were  not  before  the  Court  for  any  such  purpose,  and 

the  appointment  of  the  guardian  being  a  special  power 

exercised  by  the  Court,  and  giving  only  special  and 

limited  authority  to  the  guardians,  it  would  seem  that 
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their  acts,  so  far  transcending  this  authority,  would  be 
void. — Waterman  vs.  Lawrence,  19«Cal.,  p.  217. 

7.  Infant's  day  in  Court  aftjss  hk  attaxxs 
HIS  MAJORITY,  ETC. — At  common  law,  when  the  heir 
was  sued  at  law,  upon  a  speciality  obligation  of  the 
ancestor  chargeable  upon  the  inheritance^  he  mi^lit 
pray  that  **  the  parol  demur  " — that  is  to  say,  that  the 
pleadings  or  proceedings  he  stayed  till  he  should  attain 
his  majority.    This  privilege  was  hased  on  feudal  rea- 
sons, and  was  confined  to  heirs.    It  did  not  even  ex- 
tend to  devisees.    **  Courts  of  equity  did  not,  however, 
•  confine   this   species  of  protection  to  cases  precisely 

similar  to  those  in  which  the  parol  could  demur  at  law, 
hut  hy  a  kind  of  analogy  they  adopted  a  second  rule  by 
which  in  cases  of  foreclosure  and  partition,  and  in  all 
such  cases  in  which  the  real  estate  of  an  infant  was  to 
he  sold  or  conveyed  under  a  decree  of  the  Court,  and, 
consequently,  the  execution  of  the  conveyance  was 
necessarily  deferred,  the  infant  had  an  opportunity, 
after  attaining  twenty-one,  to  show  cause  against  the 
decree.  For  this  purpose  a  provision  was  inserted  in 
the  decree." — Joyce  vs.  McAvoy,  31  Cal.,  p.  279,  and 
cases  there  cited. 

Guardian,        373.     "When  a  guardian  is  appointed  by  the  Court, 
appointed,    he  must  be  appointed  as  follows: 

1.  When  the  infant  is  plaintiff:  upon  the  applica- 
tion of  the  infant,  if  he  be  of  the  age  of  fourteen  years; 
or  if  under  that  age,  upon  the  application  of  a  relative 
or  fi'iend  of  the  infant; 

2.  When  the  infant  is  defendant:  upon  the  applica- 
tion of  the  infant,  if  he  be  of  the  age  of  fourteen 
years  and  apply  within  ten  days  after  the  service  of 
the  summons;  if  he  be  under  the  age  of  fourteen,  or 
neglect  so  to  apply,  then  upon  the  application  of  any 
other  party  to  the  action,  or  of  a  relative  or  friend  of 
the  infant. 

Note. — ^This  section  relates  to  the  appointment  of  a 
guardian  ad  litem  where  there  is  no  general  guardian. 
Spear  vs.  Ward,  20  Cal.,  p.  659;  Norris  vs.  Harris,  15 
Cal.,  p.  265;  Groufier  vs.  Puymisol,  19  Cal.,  p.  829. 
See  the  cases  referred  to  in  note  to  the  preceding  see- 
tion. 
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874.  An    unmarried   female    may    prosecute,  as  Unmarriod 

^      ^  '  female  may 

pkintiffy  an  action  for  her  own  sedaction,  and  may  J^®o°^ 
recover  therein  such  damages,  pecuniary  or  exemplary,  ■«i'»«**^°- 
as  are  assessed  in  her  favor. 

KoTK.— This,  and  the  succeeding  section,  are  new. 
Heretofore  the  action  could  only  be  in  the  name  of  the 
parent,  or  one  who  stands  in  that  relation,  and  is  sup- 
ported by  the  fiction  that  he  has  suffered  pecuniary 
injury  by  loss  of  service,  etc.  The  object  of  these 
Bections  is  to  provide  a  remedy  in  favor  of  the  party 
Uijured,  and  to  make  the  law,  in  this  respect,  harmoni- 
ous with  the  declaration  of  the  Code,  *'  that  all  actions 
must  be  prosecuted  in  the  name  of  the  real  party,"  etc. 

875.  A  fether,  or,  in  case  of  his  death  or  desertion  Father, 

'       '  eto.,  may 

of  his  &mily,  the  mother,  may  prosecute  as  plaintiff  JJSj^^on^f 
for  the  sedaction  of  the  daughter,  and  the  guardian  JS^^"*^* 
for  the  sedaction  of  the  ward,  though  the  daughter  or 
ward  be  not  living  with  or  in  the  service  of  the  plain- 
tiff at  the  time  of  the  seduction  or  afterwards,  and 
there  be  no  loss  of  service. 


376.     (§  11.)     A  father,  or,  in  case  of  his  death  or  Father, 

^'^  '  '       '  etc.  may 

deaertion  of  his  femily,  the  mother,  may  maintain  an  JJ^^J^'oy 
action  for  the  injury  or  death  of  a  child,  and  a  guar-  ehlw.^^ 
dian  for  the  injury  or  death  of  his  ward. 

NoTK. — ^It  was  held  that  the  eleventh  section  of  the 
Practice  Act  (which  was  in  the  same  terms  as  this 
section),  which  provides  that  the  father,  or,  in  case  of 
his  death  or  desertion  of  his  family,  the  mother,  may 
maintain  an  action  for  the  injury  or  death  of  a  child, 
and  a  guardian  for  the  injury  or  death  of  his  ward, 
does  not  create  a  right  of  action  where  none  existed 
before,  but  merely  designates  the  persons  by  whom  an 
action,  for  the  causes  therein  mentioned,  which  then 
existed,  or  might  thereafter  be  created  by  statute, 
should  be  brought;  and  at  the  time  the  Practice  Act 
was  passed,  the  death  of  a  person  constituted  no  cause 
of  action;  and  the  eleventh  section  of  that  Act,  so  far 
as  it  designates  the  parties  by  whom  an  action  for  the 
death  of  a  person  may  be  brought,  is  repealed  by  the 
Act  of  1862  (see  next  section),  which  provides  that 
«<  every  such  action  shall  be  brought  by  and  in  the 
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wroiuful 
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another. 


names  of  the  personal  representatives  of  such  deceased 
person/* — Kramer  vs.  Market  St.  R.  R.  CJo.,  25  Cal.,  p- 
435. 

377.  When  the  death  of  a  person  is  caused  by  the 
wrongful  act  or  neglect  of  another,  his  heirs  or  per- 
sonal representatives  may  maintain  an  action  for 
damages  against  the  peraon  causing  the  death;  or 
when  the  death  of  a  person  is  caused  by  an  injury 
received  in  falling  through  any  opening  or  defective 
place  in  any  sidewalk,  street,  alley,  square,  or  whar^ 
his  heirs  or  personal  representatives  may  maintain  an 
action  for  damages  against  the  person  whose  duty  it 
was,  at  the  time  of  the  injuiy,  to  have  kept  in  repair 
such  sidewalk  or  other  place.  In  every  such  a<}tion 
the  jury  may  give  such  damages,  pecuniary  or  exem- 
plary, as,  under  all  the  circumstances  of  the  case,  may 
to  them  seem  just. 

Note. — This  section  is  intended  as  a  substitute  for 
''An  Act  requiring  compensation  for  causing  death  by 
wrongful  act,  neglect,  or  default." — Stats.  1862,  p.  447- 
The  portion  of  that  Act  delating  to  the  time  in  which 
the  action  must  be  commenced  is  inserted  in  Chapter 
8  of  the  Title  relating  to  the  time  in  which  civil  actions 
must  be  commenced. — See  Kramer  vs.  Market  St.  B. 
R.  Co.,  25  Cal.,  p.  435. 


878.     (§  12.)     All  persons  having  an  interest  in  the 
pfaintiffi'^  subjcct  of  the  actiou,  and  in  obtaining  the  relief  de- 
manded, may  be  joined  as  plaintiffs,  except  when 
otherwise  provided  in  this  Title. 

Note.— 1.  "  Having  an  interest  in  the  subject 
OF  THE  Action."— See  Sec.  367,  ante,  and  notes.  In 
an  action  of  trover  all  parties  in  interest  should  be 
joined. — Whitney  vs.  Stark,  8  Cal.,  p.  514. 

2.  **  Except  when  otherwise  erovided  in  this 
Title." — See  the  following  notes. 

3.  **  Assignees  op  Things  in  Action.*'— See  Sec. 
368,  ante,  and  notes. 

4.  Executors,  Administrators,  and  Trustees. 
See  Sec.  369,  ante,  and  notes. 

5.  Married  Women.— See  Sees.  870  and  871,  ante, 
and  notes. 


Who  may 
be  joined  as 
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6.  Foa  Infants  and  Guardian. — See  Sec.  372, 
ante,  and  notes. 

7.  Actions  by  Parents  in  certain  cases.— See 
Sees.  375  and  376,  ante,  and  notes. 

8.  Actions  by  Heirs  and  Personal  Representa- 
T1TK8  for  death  of  person  by  wrongful  act. — See  pre- 
ceding section. 

9.  When  one  or  more  parties  may  Sue  or  defend 
for  all  the  parties  in  interest. — See  Sec.  382,  post. 

10.  Actions  to  Quiet  Title. — See  Sec.  738,  post. 

11.  Parties    having   an   Interest— Who   are 
PROPER  PARTIES  TO  Equity  ACTIONS.— Who  are  the 
proper  and  necessary  parties  to  a  suit  in  equity  is  a  sub- 
ject of  great  practicable  importance,  and  oftentimes  of 
no  inconsiderable  difficulty.    It  is  the  constant  aim  of  a 
Court  of  equity  to  do  complete  justice,  by  deciding  upon 
and  settling  the  rights  of  all  parties  interested  in  the  sub- 
ject of  the  suit,  so  as  to  make  the  performance  of  the 
decree  of  the  Court  perfectly  safe  to  those  compelled  to 
obey  it,  and  to  prevent  further  litigation.    For  this 
purpose,  all  persons  materially  interested,  either  legally 
or  beneficially,  in  the  subject  matter  of  the  suit,  ought 
ipenerally  to  be  made  parties  thereto,  either  as  plaintiffs 
or  defendants,  so  that  there  may  be  a  complete  decree, 
which  shall  bind  them  all.— Miltford*s  Plead.,  6th  Am. 
ed.,  p.  189;  1  Daniell's  Ch.  Plead,  and  Prac,  p.  40; 
Story's  Eq.  Plead.,  Sec.  72;  People  vs.  Morrill,  26  Cal., 
pp.  360,  361.    The  nile,  as  stated  and  illustrated  in 
King  vs.  Berry's  Executors,  2  Greene's  Ch.  R.,  p.  52, 
is,  that  all  persons  legally  or  beneficially  interested  in 
the  subject  matter  and  result  of  a  suit  must  be  parties; 
and  to  the  same  effect  are  the  following  cases:     The 
Mechanics'  Bank  vs.  Seton,  1  Peters,  p.  806;  Caldwell 
vs.  Taggart,  4  id.,  p.  190;  Marshall  vs.  Beverly,  5 
Wheat.,  p.  313;  Conn.  vs.  Penn.,  5 id.,  p.  424;  Williams 
vs.  Bupsell,  19  Pick.,  p.  165;  to  which  many  others 
might  bo  added.    But  to  this  general  rule  there  are, 
according  to  the  authorities,  exceptions. — ^Mit.  Plead., 
p.  190;  Story's  Eq.  Plead.,  Sees.  76,  76  a,  766,  76  c; 
Wiser  vs.  Blackly,  1  John.  Ch.  R.,  p.  43.    These  it  is 
not  necessary  to  notice  in  this  place,  as  no  question  is 
presented  requiring  it.    There  is  a  distinction  made  in 
some  of  the  authorities  between  subject  matter  of  the 
suit  and  object  of  the  suit,  and  it  has  been  said,  that  it 
is  not  all  persons  who  have  an  interest  in  the  subject 
matter  of  the  suit,  but  in  general,  those  only  who  have 
an  interest  in  the  object  of  the  suit,  who  are  ordinarily 
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required  to  be  made  parties. — Calvert  on  Parties,  pp. 
6,  6, 10, 11. 

The  general  rule  on  the  subject  may  be  stated  to  be, 
that  all  are  necessary  parties  who  have  an  interest  in 
the  subject  matter  which  may  be  affected  by  the  de- 
cree-—Smith  vs.  The  Trenton  Delaware  Falls  Com- 
pany, 3  Green's  Ch.  B.,  p.  508;  Crease  vs.  Babcock,  10 
Met.  R.,  p.  531.    The  rule  is  founded  in  the  principle 
of  preventing  future  litigation  and  avoiding  a  multi- 
plicity of  suits  by  abjudicating  upon  the  rights  of  all 
parties  upon  whom  a  decree  may  or  ought  to  operate. 
But  this  rule  requiring  all  in  interest  to  be  before  the 
Court,  is  one  somewhat  of  convenience,  and  will  not  be 
rigidly  enforced  where  its  observance  would  be  attended 
with  great  inconvenience,  and  answer  no  substantially 
beneficial  purpose.    It  will  be  modified,  or  partially 
dispensed  with,  in  the  discretion  of  the  Court,  as  jus- 
tice and  the  exigencies  of  the  case  may  require.    Hav- 
ing thus  referred  generally  to  the  rule  of  Courts  of 
equity  in  relation  to  what  persons  ought  to  be  made 
parties  to  a  suit,  we  shall  proceed  directly  to  the  con- 
sideration of  the  question  in  issue — that  is   to  say, 
the  objection  that  there  is  a  mi^oinder   of  parties 
defendants,  and  an  improper  union  of  causes  of  action; 
or  in  other  words,  that  the  complaint  is  fktally  infected 
with  the  vice  of  multifarionsness.    A  bill  in  equity  is 
said  to  be  multifarious  when  distinct  and  independent 
matters  are  joined  therein;  as,  for  example,  the  uniting 
of  several  matters  perfectly  distinct  and  unconnected 
against  one  defendant,  or  the  demand  of  several  mat- 
ters of  a  distinct  and  independent  nature  against  several 
defendants.    But  the  case  of  each  particular  defendant 
must  be  entirely  distinct  and  independent  from  that  ot 
the  other  defendants,  or  the  objection  cannot  prevail; 
for,  as  said  by  Judge  Story,  "the  case  of  one  may  be 
so  entire  as  to  be  incapable  of  being  prosecuted  in  sev- 
eral suits,  and  yet  some  other  defendant  may  be  s 
necessary  party  to  some  portion  only  of  the  case  stated. 
In  the  latter  case  the  objection  of  multi&riousness 
could  not  be  allowed  to  prevail.    So  it  is  not  indispen- 
sable that  all  the  parties  should  have  an  interest  in  all 
the  matters  contained  in  the  suit;  it  will  be  sufiBdent  if 
each  party  has  an  interest  in  some  matters  in  the  suit, 
and  they  are  connected  with  the  others.** — Stoiy's  Bq. 
Plead.,  Sees.  271,  271a.    The  same  authority  lays  it 
down  that  **to  support  the  objection  of  multiforiotu 
ness,  because  the  bill  contains  different  causes  of  suit 
against  the  same  person,  two  things  must  ooncar: 
first,  the  different  grounds  of  suit  must  be  wholly  diB- 
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tinct;  secondly,  each  ground  must  be  sufficient  as 
stated  to  sustain  a  bill.  If  the  grounds  be  not  entirely 
distinct  and  unconnected;  if  they  arise  out  of  one  and 
the  same  transaction,  or  series  of  transactions,  forming 
one  course  of  dealing,  and  all  tending  to  one  end;  if 
one  connected  story  can  be  told  of  the  whole,  the  objec- 
tion does  not  apply." — Sec.  2716.  When  the  point  in 
issue  is  a  matter  of  common  interest  among  all  the 
parties  to  the  suit,  though  the  interests  of  the  several 
defendants  are  otherwise  unconnected,  still  they  may 
be  joined.  In  Salvidge  vs.  Hyde,  5  Madd.  B.,  p.  138, 
Sir  John  Leach,  Vice  Chancellor,  said:  *'  If  the  objects 
of  the  suit  be  single,  but  it  happens  that  different  per- 
sons have  separate  interests,  indistinct  questions  which 
a,rise  out  of  the  single  olject,  it  necessarily  follows  that 
such  different  persons  must  be  brought  before  the  Court, 
in  order  that  the  suit  may  conclude  the  whole  subject.*' 
In  Boyd  vs.  Hoyt,  5  Paige,  p.  78,  Mr.  Chancellor  Wal- 
^worth  laid  down  the  same  doctrine  in  substantially  the 
language  used  by  Sir  John  Leach  in  Salvidge  vs.  Hyde. 
And  Mr.  Daniel  I,  in  the  first  volume  of  his  excellent 
work  on  Pleading  and  Practice  in  the  High  Court  of 
Chancery,  at  page  386,  says  in  reference  to  the  doctrine 
held  in  Salvidge  vs.  Hyde,  **  there  is  no  doubt  that  the 
learned  Judge  stated  the  principle  correctly,  though  in 
tho  application  of  it  he  went,  in  the  opinion  of  Lord 
Bidon,  too  far."— 1  Jac.  B.,  p.  151.  In  Whaley  vs. 
Dawson,  2  Sch.  &  Lef.,  p.  370,  Lord  Bosedale  observed 
that  in  the  English  cases  where  demurrers,  because  the 
plaintiff  demanded  in  his  bill  matters  of  distinct  natures 
aj^ainst  several  defendants  not  connected  in  interest, 
have  been  overruled,  there  has  been  a  general  right  in 
the  plaintiff  covering  the  whole  case,  although  the 
rights  of  the  defendants  may  have  been  distinct.  In 
such  cases  the  Court  proceeds  on  the  ground  of  pre- 
venting multiplicity  of  suits  when  one  general  right  is 
claimed  by  the  plaintiff  against  all  the  defendants.  And 
so  in  Dimmock  vs.  Bixby,  20  Pick.,  p.  868,  the  Court 
held  that  where  one  general  right  is  claimed  by  the 
plaintiff,  although  the  defendants  may  have  separate 
and  distinct  rights,  the  bill  of  complaint  is  not  multi- 
farious. In  the  elaborate  case  of  Campbell  vs.  Mackay, 
1  Hyl.  &  Craig,  p..  603,  Lord  Cottenham  held  that 
where  the  plaintiffs  have  a  common  interest  against  all 
the  defendants  in  a  suit  as  to  one  or  more  of  the  ques- 
tions raised  by  it,  so  as  to  make  them  all  necessary 
parties  for  the  purpose  of  enforcing  that  common  in- 
terest, the  circumstance  of  the  defendant  being  subject 
to  distinct  liabilities,  in  respect  to  different  branches  of 
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the  subject  matter,  will  not  render  the  bill  multifiirions- 
In  the  same  case  his  Lordship  observed  that  it  iwas 
utterly  impossible,  upon  the  authorities,  to  lay   cIo"Wti 
any  rule  or  abstract  proposition  as  to  what  constitutes 
multifariousness  which  can  be  made  universally  appli- 
cable.    The  on\y  way,  he  said,  of  reconciling     tlie 
authorities  upon  the  subject  is  by  adverting  to  the  fact 
that  although  the  books  speak  generally  of  demun?ez*s 
for  multifariousness,  yet,  in  truth,  such  demurrers  lofiy 
be  divided  into  two  kinds,  one  of  which,  properly  speak- 
ing, is  on  account  of  a  mipjoinder  of  causes  of  action — 
that  is  to  say,  uniting  claims  of  so  different  a  character 
that  the  Court  will  not  permit  them  to  be  litigatecl  in 
one  record,  even  though  the  plaintiff  and  defendants 
may  be  parties  to  the  whole  transactions  which  fbrm 
the  subject  of  the  suit.    The  other  of  which,  as  applied 
to  a  bill,  is  that  a  party  is  brought  as  a  defendant   upon 
a  record  with  a  large  portion  of  which,  and  with,  the 
case  made  by  it,  ho  has  no  connection  whatever.      JL 
demurrer  for  such  cause  is  an  objection  that  the  com- 
plaint sets  forth  matters  which  are  multifarious,  and 
the  real  cause  of  objection  is,  as  illustrated  by  the  old 
form  of  demurrer,  that  it  puts  the  parties  to  great   and 
useless  expense — an  objection  which  has  no  application 
in  a  case  of  mere  mi^oinder  of  parties.     Upon   this 
subject  Judge  Story  says:    **In  the  former  class    oT 
cases,  where  there  is  a  joinder  of  distinct  claiins   be- 
tween the  same  parties,  it  has  never  been  held  as    a 
distinct  proposition  that  they  cannot  be  united,   and 
that  the  bill  is  of  course  demurrable  for  that  cause 
alone,  notwithstanding  the  claims  are  of  a  similar 
nature,  involving  similar  principles  and  results,  and 
may,  therefore,  without  inconvenience,  be  heard  and 
adjudged  together.     If  that  proposition  were  to    he 
established  and  carried  to  its  full  extent,  it  would  go  to 
prevent  the  uniting  of  several  instruments  in  one  bill, 
although  the  parties  were  liable  in  respect  to  each,  and 
the  same  parties  were  interested  in  the  property  which 
was  the  subject  of  each.''     And  after  giving  an  ex- 
ample in  illustration  of  the  inconvenience  of  an  oppo- 
site doctrine,  he  continues:  *^  Such  a  rule,  if  established 
in  equity,  would  be  very  mischievous  and  oppressive 
in  practice,  and  no  possible  advantage  could  be  gained 
by  it.    It  would  be  a  multiplication  of  suits  in  cases 
where  it  could  answer  no  assignable  purpose  but  to 
have  the  subject  matter  split  into  a  variety  of  separate 
bills.''    And  further,  he  denies  that  such  a  rule  has 
been  established,  but  says,  on  the  contrary,  a  different 
doctrine  has  been  maintained,  which  is  supported  by 
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the  most  satisfactory  authority. — Story's  Ex.  PI.,  Sees. 
531,  532.  And  he  states,  in  conclusion,  the  result  of 
the  principles  of  the  cases  on  the  subject  to  be,  that 
where  there  is  a  common  liability  in  the  defendants, 
and  a  common  interest  in  the  plaintiffs,  different  claims 
to  property,  at  least  if  the  subjects  are  such  as  may 
without  inconvenience  be  joined,  may  be  united  in  one 
and  the  same  suit;  and  further,  that  where  the  inter- 
ests of  the  plaintiffs  are  the  same,  although  the  defend- 
ants may  not  have  a  co-extensive  common  interest,  but 
their  interet^ts  may  be  derived  under  different  instru- 
ments, if  the  general  objects  of  the  bill  will  be  pro- 
moted by  their  being  united  in  a  single  suit,  the  Court 
will  not  hesitate  to  sustain  the  bill  against  all  of  them. — 
Ibid,  Sees.  533,  534;  Wilson  vs.  Castro,  31  Cal.,  p. 
426. 

12.  Parties  interested  in  Annulinq  Patent. 
Persons  not  owning  a  joint  interest  in  the  real  estate, 
yet  if  they  have  a  common  interest  in  annuling  a  patent 
therefor,  they  may  be  joined  as  plaintiffs. — People  vs. 
Morrill,  26  Cal.,  p.  352;  see,  also.  People  vs.  Stratton, 
25  Cal.,  p.  244. 

13.  Action  bt  Assignee  of  equitable  Title  fob 
Specific  Performance.— Where  A.  contracts  for  the 
conveyance  of  certain  lands  to  B.,  the  assignees  of  B., 
•who  haa  the  equitable  title,  may  jointly  maintain  an 
action  against  A.  tor  a  specific  performance. — Owen  vs. 
Prink,  24  Cal.,  p.  177. 

14.  Joint  Action  by  several  holders  of  Me- 
chanics' Liens. — Several  parties,  holding  mechanics' 
lieii!*,  may  be  joined  for  the  enforcement  of  the  liens, 
even  though  they  have  no  common  interest  together. — 
Burber  vs.  Reynolds,  33  Cal.,  p.  502. 

15.  Agents— Action  by. — Generally  agents  cannot 
maintain  action  in  their  own  nnme  for  causes  arising 
out  of  the  subject  matter  of  the  agency. — Lineker  vs. 
Aycshford,  1  Cal.,  p.  75;  Phillips  vs.  Henshaw,  5  Cal., 
p.  509.  But,  if  a  note  is  payable  to  a  person,  as  agent 
of  another,  yet  he  mtiy  sue  in  his  own  name  at  law. — 
Ord  vs.  McKce,  5  Cal.,  p.  515.  If  two  agents  are  em- 
ployed to  do  a  certain  business,  each  agent  may,  in 
some  cases,  maintain  a  separate  action  for  his  expenses. 
Conner  vs.  Hutchinson,  12  Cal.,  p.  127. 

IC.  Principals,  when  they  may  sue  in  their  own 
names  on  contracts  made  by  their  agents. — See  Ruiz 
vs.  Norton,  4  Cal.,  p.  358;  Brooks  vs.  Minturn,  1  Cal., 
p.  482;  Thum  vs.  Alta  Telegraph  Co.,  15  Cal.,  p^  472; 
Xiubert  vs.  Chauviteau,  3  Cal.,  p.  462. 

17.  AssiGKicES. — Generally  an  assignee  may  bring 
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an  action  in  his  own  name. — Wheatley  vs.  Strobe,  12 
Cal.,  p.  98.  If  the  assignment  was  absolute  of  a  whole 
demand,  although  he  only  acquired  a  i)ortion  thereof^ 
yet  the  assignee  may  sue  for  the  whole  debt. — Grad- 
wohl  vs.  Harris,  29  Cal.,  p.  150.  £ut  the  assiji^ment 
of  a  portion  of  a  debt  does  not  constitute  the  assif^nee 
a  joint  owner  in  the  whole  debt,  and  he  need  not  neces- 
sarily be  joined  as  a  party  in  an  action  to  recover  the 
debt. — Leese  vs.  Sherwood,  21  Cal.,  p.  152. 

18.  Assignment  of  Contract  as  securitt  or 
Debt,  etc. — "An  assignment  of  a  contract  as  a  security 
for  a  debt,  and  also  in  consideration  of  a  covenant  not 
to  sue  upon  the  debt,  entitles  the  assignee  to  sue  on  the 
contract  in  his  own  name." — "Warner  vs.  Wilson,  4  Cal., 
p.  310  (sjilabus);  see,  also.  Gray  vs.  G«mson,  9  Cal., 
p.  325.  When  assignee  of  a  judgment  may  sue  on 
appeal  bond.— See  Moses  vs.  Thornc,  6  Cal.,  p.  88. 

19.  Indorsees  and  Indorsees.— The  holder  of  a 
non-negotiable  note  may  maintain  an  action  against 
the  person  assigning  the  same  to  him,  and  also  against 
every  one  from  whose  hands  the  note  has  passed  by 
assignment. — Hamilton  vs.  McDonald,  18  Cal.,  p.  128. 
If  a  new  promise  has  been  made  to  a  payee,  a  subse- 
quent indorsee  succeeds  to  the  rights  of  the  payee,  and 
may  maintain  an  action  upon  it. — Smith  vs.  Bichmond, 
19  Cal.,  p.  476. 

20.  Joint  Contracts,  Bills  of  Lading,  and 
Leases. — As  to  joint  contracts,  both  joint  contractoni 
must  be  joined  as  plaintiffs  in  an  action  thereon,  not- 
withstanding only  one  of  the  contractors  has  sustained 
damage. — ^See  McGilvery  vs.  Moorehead,  3  Cal.,  p. 
267.  A  suit  being  brought  upon  a  bill  of  lading  made 
to  the  plaintiff  jointly  with  another  party.  Held:  the 
plaintiff  had  no  separate  cause  of  action. — Mayo  vs. 
Stansbury,  3  Cal.,  p.  465.  Also,  as  to  joint  leases,  see 
Treat  vs.  Liddell,  10  Cal.,  p.  302. 

21.  Actions  by  or  against  Counties. — See  Politi- 
cal Code,  Sees.  4000,  4003,  and  4452,  and  notes.  See, 
also.  Smith  vs.  Myers,  15  Cal.,  p.  33;  Mendocino  Co. 
vs.  Lamar,  30  Cal.,  p.  627;  Mondocino  Co.  vs.  Morris, 
32  Cal.,  p.  145;  Placer  Co.  vs.  Austin,  8  Cal.,  p.  305; 
Price  vs.  Sacramento  Co.,  6  Cal.,  p.  254;  Sacramento 
Co.  vs.  Bird,  31  Cal.,  p.  06;  Solano  Co.  vs.  IS^evil,  27 
Cal.,  p.  468;  Sharp  vs.  Contra  Costa  Co.,  34  Cal.^p* 
284. 

22.  Ejectment  Suits—"  All  Persons  having  ax 
interest  in  the  subject  of  the  action,**  etc.— 

4 

Actions  of  ejectment  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest. — Ritchie  vs.  Dorland,  6 
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Ca].«  p.  88.  See,  also,  Seaward  vs.  Malotte,  15  Cal.,  p. 
30i;  Collier  YB.  Ck>rbett;,  15  Cal.,  p.  183;  Stark  vs.  Bar- 
rett, 15  Cal.,  p.  361;  Touchard  vs.  Crow,  20  Cal.,  p.  162. 
If  the  action  is  brought  for  the  community  property  of 
husband  and  wife,  the  action  should  be  by  the  husband 
alone. — ^Mott  vs.  Smith,  16  Cal.,  p.  583.  An  heir  at 
law  can  maintain  the  action  without  entry  upon  the 
land. — See  Soto  vs.  Kroder,  19  Cal.,  p.  87;  see,  also, 
Estate  of  Woodworth,  31  Cal.,  p.  604;  Updegraff  vs. 
Trask,  18  Cal.,  p.  458. 

23.  NoK-RB8iD£KT  Alikk.^A  non-resident  alien 
may  be  plaintiff  in  an  action  of  ejectment. — People  vs. 
Rogers,  13  Cal.,  p.  165. 

24.  Pastt  to  a  Fraud. — A  party  to  a  fraud  cannot 
maintain  an  action  thereon. — Dupuy  vs.  Williams,  26 
Cal.,  p.  313. 

25.  PARTKERft— Actions  against  each  other.— 
One  partner  cannot  sue  the  other  in  an  action  at  law. 
The  remedy  is  by  bill  in  equity  for  a  dissolution  and  an 
account, — Bamstead  vs.  Empire  Mining  Company,  5 
Cal.,  p.  299;  Stone  vs.  Fouse,  3  Cal.,  p.  292;  Bussel  vs. 
Ford,  2  Cal.,  p.  86;  see,  also,  Buckley  vs.  Carlisle,  2 
Cal.,  p.  420. 

26.  Church— Who  represents  in  an  Action.- 
Priest  may  have  power  to  sue  for  the  church. — See 
8antillan  vs.  Moses,  1  Cal.,  p.  94. 

27.  The  State  mat  be  a  Party.— Civil  actions.— 
See  State  vs.  Poulterer,  16  Cal.,  p.  532.  A  private 
person  cannot  bring  a  suit  for  private  wrongs  in  the 
name  of  the  State. — See  People  vs.  Pacheco,  29  Cal., 
p.  210.  The  State  cannot  be  plaintiff  in  certain  actions 
where  she  has  no  interest. — See  People  vs.  Stratton,  25 
Cal.,  p.  244. 

28.  Who  mat  bring  Action  to  annul  Patents 
TO  Mines. — The  State,  and  persons  who  have  a  right  to 
mine  on  the  land  under  the  mining  laws  of  this  State, 
may  be  joined  as  plaintiffs  in  an  action  to  annul  a 
patent  for  land  sold  illegally. — People  vs.  Morrill,  26 
Cal.,  p.  352;  Wilson  vs.  Castro,  31  Cal.,  p.  420;  see, 
also,  however.  People  vs.  Stratton,  25  Cal.,  p.  244. 

29.  State  cannot  be  Sued — Except  as  may  be 
authorized  by  some  statute. — People  vs.  Talmage,  6 
Cal.,  p.  256. 

30.  Adacinistrators  when  proper  Parties.— In 
an  action  to  recover  judgment  on  a  promissory  note, 
the  suggestion  of  the  death  of  the  defendant,  and  the 
substitution  of  his  administrator  and  the  continuance 
of  the  suit  against  him,  subjects  the  proceedings  to  such 
rales  of  the  Probate  Act  as  are  applicable  to  proceed- 
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ings  for  the  collection  of  claims  ngainst  an  estate  of  a 
deceased  pereon,— Meyers  vs.  Mott,  29  Cal.,  p.  369. 

31.  Adminibtrators  when  Parties. — Though  the 
defendant  in  such  an  action  be  described  in  the  caption 
of  the  complaint  as  administratorf  yet  the  facts  show 
that  it  is  not  sought  to  charge  him  as  administrator, 
and  no  relief  is  sought  against  the  estate.  Heldz  that 
the  objection  that  he  is  sued  in  his  representative  capac- 
ity is  untenable. — People  vs.  Houghtalin^,  7  Cal.,  p. 
348;  Lathrop  vs.  Bampton,  31  Cal.,  p.  17. 

32.  Same  person  interested  both  as  Plaiktift 
AND  Defendant. — Person  being  payee  of  a  note  and 
mortgage,  and  also  payers  of  the  same  jointly  with  others 
may  sue  the  other  joint  payers.    "Whore  thirteen  per- 
sons made  a  joint  and  several  promissory  Dote,  payable 
to  three  of  their  number,  and  all  joined  in  the  execu- 
tion of  a  mortgage  to  secure  the  payment  of  the  note — 
the  plaintiffs  being  both  payers  and  payees  in  the  note, 
and  the  mortgagors  and  mortgagees  in  the  mortgage — 
and,  subsequently,  the  payees  of  the  note  brought  suit 
against  the  other  makers,  and  for  a  foreclosure  of  the 
mortgage.    Held  :  that  the  suit  was  properly  brought, 
and  plaintiffs  were  entitled  so  a  judgment  of  fore- 
closure.—McDowell  vs,  Jacobs,  10  Cal.,  p.  387. 

83.  Actions  to  Foreclose  Mortgages. — The  plain- 
tiff had  the  right  to  go  into  equity  and  foreclose  the 
mortgage  given  to  the  principal  to  secure  the  note  if 
he  was  really  interested  in  the  subject  matter. — Ord 
vs.  McKee,  5  Cal.,  p.  515. 

34.  Mortgage  given  to  secure  Separate  Debts 

OF  SEVERAL  PERSONS    AS    MORTGAGEES. — ""Where  E 

mortgage  is  given  to  secure  the  separate  debts  of  sev- 
eral persons  as  mortgagees,  it  is  a  several  security,  and 
may  be  enforced  by  each  creditor,  as  in  case  of  a 
separate  mortgage.  But  when  other  parties  are  inter- 
ested in  the  property,  the  Court  will  require  them  to 
be  brought  in  before  ordering  a  sale  or  foreclosure."— 
Tyler  vs.  Yreka  Water  Co.,  14  Cal.,  p.  212,  (syllabus.) 

35.  Actions  by  Assignees  to  Foreclose  Mort- 
gage.— Where  an  assignment  of  a  note  and  mortgage 
has  been  made  to  plaintiffs,  to  indemnify  them  as 
sureties  on  a  bail  bond  for  the  assignor,  and  where  suit 
is  then  pending  on  such  bond,  it  is  proper  for  them,  as 
such  assignees,  to  institute  suit  on  the  note  and  mort- 
gage; and  a  decree  of  foreclosure  in  such  case,  with 

I 

directions  to  pay  the  money  into  Court,  to  await  iii& 
further  decree  of  the  Court,  is  proper,  or  at  least  there 
is  no  error  in  such  a  decree  to  the  prejudice  of  the  de- 
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fendants.— Hunter  &  Davis  vs.  Levan  and  wife,  11 
Cal.,  p.  11. 

86.  Stranger  in  Interest. — A  mere  stranger,  who 
voluntarily  pays  money  due  on  a  mortga|?e,  and  fails 
to  take  an  assignment  thereof,  but  allows  it  to  be  can- 
celed and  discharged,  cannot  afterwards  come  into 
equity,  and  in  the  absence  of  fraud,  accident,  or  mis- 
take of  fact,  have  the  mortgage  reinstated,  and  him- 
self substituted  in  the  place  of  the  mortgagee. — Guy 
vs.  Du  Uprey,  16  Cal.,  p.  195. 

37.  Parties  Plaintiff  in  Suit  of  Injuncton 
Bond. — If  several  parties  are  severally  in  possession  of 
and  cultivating  in  separate  parcels  a  tract  of  land, 
and  are  sued  jointly  in  ejectment  to  recover  possession 
of  the  whole  tract,  and  an  injunction  is  obtained 
restraining  them  jointly  from  taking  off  the  crops, 
these  parties  cannot  maintain  a  joint  action  for  dam- 
ages on  the  injunction  bond,  provided  their  damages 
are  not  joint.  They  can  maintain  a  joint  action  for 
such  damages  only  as  are  joint,  such  as  attorney's  fees. 
Fowler  vs.  Friiibie,  37  Cal.,  p.  34. 

38.  Action  of  Injunction  Bond  for  several 
Damages. — The  fact  that  the  plaintiff  brings  a  joint 
action  against  several  pennons  as  trespassers,  and  ob- 
tains an  injunction  against  them  jointly,  does  not  estop 
him,  in  an  action  brought  against  him  on  the  injunction 
bond,  ft-om  showing  that  the  damages  were  several, 
and  from  claiming  that  they  cannot  maintain  a  joint 
action  for  several  damages. — Fowler  vs.  Frisbie,  37 
Cal.,  p.  34. 

39.  Party  Plaintiff  in  Action  for  Deceit.— An 
action  for  deceit  in  the  sale  of  .land  to  which  the  grantor 
had  no  title,  should  be  brought  by  all  the  grantees 
jointly,  unless  there  has  been  a  conveyance  of  the 
cause  of  action  to  the  plaintiff.  A  conveyance  by  one 
of  the  grantees  to  the  others  of  his  interest  in  the  land, 
does  not  assign  the  cause  of  action  for  deceit,  so  as  to 
enable  the  assignees  to  sue  for  the  deceit  in  their  names. 
Xiawrence  vs.  Montgomery,  37  Cal.,  p.  183. 

40.  Plaintiffs  in  Suit  upon  Covenants  in  a 
Deed. — All  the  grantees  should  join  as  plaintiffs- in  an 
action  upon  either  a  direct  or  implied  covenant  in  a 
deed,  that  the  grantor  has  not  sold  or  incumbered  the 
land,  or  that  he  is  seized  of  and  has  a  right  to  convey 
the  same.  A  deed  of  the  land  by  one  of  the  grantees 
to  another,  does  not  convey  to  him  the  cause  of  action 
upon  such  covenant. — Lawrence  vs.  Montgomeiy,  37 
Gal.,  p.  183. 
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41.  Parties  having  a  Part  Interest  mttsx  bk 
Joined. — All  the  parties  having  a  part  interest  in  tho 
subject  matter  should  be  joined  as  plaintiffs,  but  tbe 
defect  must  be  taken  advantage  of  by  answer  or  appor- 
tionment of  damages,  where  it  does  not  appear  on.  tii& 
face  of  the  complaint.— Whitney  vs.  Stark,  8  Cal.,  p- 
514. 

42.  Constructive  Parties  in  Action  upok  'Rcnfiy, 
In  an  action  upon  a  bond  or  written  undertaking^  there 
can  be  no  constructive  parties  jointly  liable  witli  tbe 
proper  obligors. — Lindsay  vs.  Flint,  4  Cal.,  p.  88- 

who  may  379.  (§  13.)  Any  person  may  be  made  a  deffend- 
defendants.  ant  who  has  OF  clalms  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to 
a  complete  detemiination  or  settlement  of  the  ques- 
tion involved  therein.  And  in  an  action  to  determine 
the  title  or  right  of  possession  to  real  property  whicli, 
at  the  time  of  the  commencement  of  the  action,  is  in 
the  possession  of  a  tenant,  the  landlord  may  be  joined 
as  a  pai*ty  defendant. 

Note.— 1.  Parties  united  in  Interest. — ^All 
parties  united  in  interest  should  be  joined. — See  Sec. 
882,  post. 

2.  Tenants  in  Common. — One  or  more  may  be  de- 
fendants.—See  Sec.  3{^,  post;  also,  Sec.  378,  ante,  note. 
See,  also,  Sec.  382,  post. 

3.  When  one  Party  may  defend  fob  ais^ — 
See  Sec.  382,  post. 

4.  Married  Women.— See  Sec.  370,  ante- 

5.  Executor,  Administrator,  etc. — See  Sec.  369, 
ante. 

6.  Infants,  Guardians,  etc.— See  Sec.  372,  ante, 

7.  Trustees  of  Express  Trust.— See  Sec  369, 
ante, 

8.  Partners.- May  be  sued  in  firm  name. — Sec.  388, 
post. 

9.  Actions  to  Quiet  Title.- See  Sec.  738,  post. 

10.  Personal  Eepresentatiyes  and  SuccESSORa 
IN  Interest.— See  Sec.  385,  post. 

11.  Parties  severally  Liable  upon  the  bauk 
Obligation. — See  Sec.  383,  post. 

12.  If  a  necessary  Party  will  not  coksekt 
to  be  joined  as  Plaintiff,  he  may  be  made  de> 
fendant. — See  Sec.  382,  post. 

13.  Substitution  of  another  Party  as  Defkkd- 
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ANT. — Seo  Sec.  386,  post.     See,  also,  Sec.  889,  party 
desiring  to  be  made  a  defendant. 

14.  Intebvknoks. — See  Sec.  387,  post. 

15.  Action  against  STATE.—Tho  State  cannot  be 
sued. — People  vs.  Talmage,  6  Cal.,  p.  256. 

16.  conbi'kuction  of  section  as  to  ejectmsnt 
Suits-— Former  Law  as  to  Landlord  and  Tenant 
WHEN  Parties  to  Ejectment  Suit  Modified. — 
The  last  sentence — "and  in  an  action  to  determine  the 
title  or  right  of  possession  to  real  property,  which,  at 
the  time  of  the  commencement  of  the  action,  is  in  the 
possession  of  a  tenant,  the  landlord  may  be  joined  as  a 
party  defendant,*'  was  added  to  avoid  the  rule  laid 
down  in  IMmick  vs.  Deringer,  32  Cal.,  p.  488,  that 
*'  when  the  premises  are  in  possession  of  a  tenant,  the 
tenant  is,  and  the  landlord  is  not,  a  proper  party 
defendant.*'  All  who  have  given  the  subject  any  con- 
sideration will  concede  'that  the  plaintiff  ought  to  have 
the  right  to  make  the  landlord  a  party  to  the  action, 
and  to  bind  him  by  the  judgment,  otherwise  he  would, 
in  every  such  case,  be  driven  to  two  actions  to  deter- 
mine what  could  as  well  be  settled  in  one.  The  addi- 
tional clause  changes,  to  a  great  extent,  the  construc- 
tion heretofore  given  to  this  section  (Practice  Act,  Sec. 
13)  by  our  Courts.  The  reasons  for  the  change  are 
Apparent,  and  attention  had  long  since  been  called  to 
its  necessity  by  our  Supreme  Court.  In  Valentine  vs. 
Mahoney,  37  Cal.,  p.  393,  the  Court  say:  "It  was 
decided  at  an  early  day  in  tliis  Court  that  the  provision 
of  this  section,  that  *  any  person  may  be  made  a  de- 
fendant -who  has  or  claims  an  interest  in  the  contro- 
versy adverse  to  the  plaintiff,'  was  not  applicable  to 
actions  of  ejectment. — Garner  vs.  Marshal,  9  Cal.,  p. 
270;  see,  also,  Hawkins  vs.  Bichert,  28  Cal.,  p.  534. 
And  that  construction  has  prevailed  to  the  present 
time.  But  it  is  readily  seen  that  in  all  cases  in 
which  the  defendant  is  holding  under  a  lease,  and 
the  lessor's  title  is  in  issue,  it  is  proper,  if  not 
necessary,  that  the  latter  should  have  an  oppor- 
tunity to  participate  in  the  defense,  for  no  one  is 
as  competent  to  present  and  defend  his  title  as  he. 
The  landlord  having  been  in  possession  and  having 
transferred  it  to  the  tenant,  ought  not  to  be  deprived  of 
the  possession  at  the  expiration  of  the  term  by  proceed- 
ings in  which  he  could  take  no  part.  And,  on  the  other 
hand,  the  party  holding  the  true  title  might  be  kept  out 
of  possession  for  years,  should  the  person  claiming  the 
adverse  title  lease  the  premises  to  different  persons  for 
such  short  terms  that  the  tenancy  of  any  one  would 
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expire  before  a  suit  against  him  could  be  prosecuted  to 
final  judgment.    But  this  construction  of  that  section 
has  been  too  long  maintained  to  be  departed  from^  by 
the  Courts,  and  if  a  change  in  the  rule  is  desirable, 
or  necessary,  it  must  come  from  the  Legislature. — ^Id. 
Considerations  of  the  character  alluded  to  have  in- 
duced the  Courts  to  give  some  regard  to  the  rig^hts  and 
position  of  the  landlord,  and  it  is  held  that  when  the 
tenant  has  notified  the  landlord  of  the  pendency  of  the 
action,  and  has  permitted  him  to  appear  and  defend  in 
the  tenant's  name,  the  tenant  cannot  interfere  with  ai\y 
subsequent  proceedings  to  the  prejudice  of  the  land- 
lord.— See  Dutton  vs.  Warpchauer,  21  Cal.,   p.  619; 
Calderwood  vs.  Brooks,  28  Cal.,  p.  156;  Dimick  vs. 
Deringer,  32  Cal.,  p.  488.    In  Dutton  vs.  Warschauer, 
although  the  opinion  of  Mr.  Chief  Justice  Field  was 
not  expressly  concurred  in  by  Mr.  Justice  Cope  and 
Mr.  Justice  Norton,  it  is  apparent  that  the  case  is 
authority  for  the  position  above  stated,  from  the  fact 
that  the  tenant,  who  was  the  defendant,  executed  a 
release  of  errors,  and  that  notwithstanding  this  the 
Court,  at  the  instance  of  the  landlord  of  the  defendant, 
reviewed  the  cause  and  reversed  the  judgment.    If  the 
landlord,  though  not  nominally  a  party  to  the  record, 
when  once  permitted  by  the  tenant  to  appear  and  de- 
fend the  action,  can  insist  upon  the  right  to  conduct  the 
defense  from  that  point,  this  right  cannot  spring  from 
the  notice  from  the  tenant  to  assume  the  burden  of  the 
defense,  but  proceeds  from  the  fact  that  he  will  be  af- 
•  fected  by  the  judgment.    The  judgment  is  conclusivct 

both  upon  the  landlord  and  tenant,  in  a  subsequent 
action  between  them  involving  the  issue  of  eviction  of 
the  tenant  by  virtue  of  the  judgment. — Wheelock  vs. 
"Warschauer,  21  Cal.,  p.  309;  Wheelock  vs.  Wars- 
chauer, 34  Cal.,  p.  265.  And  this  is  another  instance 
in  which  the  judgment  binds  others  than  the  parties  to 
the  record  and  their  privies.  A  possible  fiiture  contro- 
versy between  the  landlord  and  tenant  was  not  the  only 
or  the  principal  purpose  in  view  in  securing  to  the  land- 
lord the  right  to  defend  the  action  in  the  tenant's  name} 
but  it  was  that  the  issue  between  the  plaintiff  *s  and  the 
landlord's  title  might  be  litigated  and  determined.— 
Valentine  vs.  Mahoney,  37  Cal.,  p.  393.  The  change 
made  materially  modifies  the  decisions  of  the  Supreme 
Court  as  to  proper  parties  to  an  ejectment  suit.  Among 
the  decisions  thus  modified,  to  some  extent  at  least,  are 
the  following:  Winans  vs.  Christy,  4  Cal.,  p.  70;  Ritchie 
vs.  Borland,  6  Cal.,  p.  33;  Gamer  vs.  Marshall,  9  Cal., 
p.  268;  Waring  vs.  Crow,  11  Cal.,  p.  366;  Sampson  vs. 
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Ohleyer,  22  Cal.,  p.  200;  Hawkins  vs.  Reichert,  28  Cal., 
p.  535;  Dimick  vs.  Deringer,  32  Cal.,  p.  489;  Valentine 
vs.  Mahoncy,  37  Cal.,  p.  393.  And  this  modification 
extends  also  to  other  cases.  The  rule  oi'  law  laid  down 
by  the  Supreme  Court  heretofore  has  been,  that  eject- 
ment was  a  possessory  action,  and  must  be  brought 
against  the  occupant;  it  determines  no  rights  but  those 
of  possession  at  the  time,  and  it  matters  not  who  has, 
or  claims  to  have,  the  title  of  the  premises. — Gamer  vs. 
Marshall,  9  Cal.,  p.  268;  Burke  vs.  Table  Mountain 
"Water  Co.,  12  Cal.,  p.  403;  Dutton  vs.  Warschauer,  21 
Cal.,  p.  609;  Fogarty  vs.  Sparks,  22  Cal.,  p.  148;  Owen 
vs.  Fowler,  24  Cal.,  p.  192;  Lyle  vs.  Rollins,  25  Cal.,  p. 
440;  Hawkins  vs.  Reichert,  28  Cal.,  p.  534;  Clink  vs. 
Cohen,  13  Cal.,  p.  623. 

17.  Parties  to  a  Foreclosure  Suit.— It  has  been 
held,  in  an  action  for  the  foreclosure  of  a  mortgage, 
if  the  creditor,  the  debtor,  and  the  title  to  the  mort- 
gaged premises  are  before  the  Court,  it  has  jurisdiction 
of  the  case,  though  there  may  be  other  holders  of  dis- 
tinct liens  who  might  have  been  made  parties  to  the 
suit,  and  were  omitted.— Hayward  &  Co.  vs.  Stearns, 
39  Cal.,  p.  58. 

18.  A  Defendant  in  Possession,  not  directly  inter- 
ested in  the  question  in  litigation  between  other  parties 
to  the  action,  should  not  bo  affected  by  i\\fi  results  of 
such  litigation.— Welton  vs.  Palmer,  39  Cal.,  p.  456. 

19.  Foreclosure  of  Mortgages. — In  actions  to 
foreclose  mortgages,  all  persons  interested  should  be 
made  parties,  and  as  to  who  should  be  joined  as  defend- 
ants, see  Burton  vs.  Lies,  21  Cal.,  p.  87;  Boggs  vs. 
Hargrave,  16  Cal.,  p.  559;  Goodenow  vs.  Ewer,  16  Cal., 
p.  461;  Horn  vs.  Jones,  28  Cal.,  p.  194;  De  Leon  vs. 
Higuera,  15  Cal.,  p.  483;  Montgomery  vs.  Tutt,  11 
Cal.,  p.  307;  Luning  vs.  Brady,  10  Cal.,  p.  265;  Hocher 
vs.  Reas,  18  Cal.,  p.  650;  Bludworth  vs.  Lake,  33  Cal., 
p.  255;  id.,  33  Cal.,  p.  265;  Carpentier  vs.  Williamson, 
25  Cal.,  p.  159;  Belloc  vs.  Rogers,  9  Cal.,  p.  123;  Fal- 
lon vs.  Butler,  21  Cal.,  p.  24;  Skinner  vs.  Buck,  29 
Cal.,  p.  253;  Eastman  vs.  Thurman,  29  Cal.,  p.  382; 
Heyman  vs.  Lowell,  23  Cal.,  p.  106.     All  persons  in- 
terested in  the  premises  prior  to  a  suit  brought  to 
foreclose  a  mortgage,  or  to  enforce  a  mechanic's  lien, 
whether  purchasers,  lien-holders,  devisees,  remainder 
men,  reversioners,  or  incimibrancers,  must  be  made 
parties,  otherwise  their  rights  will  not  be  affected.  Per- 
sons who  acquire  Interests  by  conveyance  or  incum- 
brance after  suit  brought  need  not  be  made  parties; 
and  who  are  and  who  are  not  proper  parties  to  a  fore- 
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closure  suit,  is  carefully  discussed  in  "WTiitney  vs. 
gins,  10  Cal.,  p.  547,  and  authorities  there  cited.  -A. 
tenant  need  not,  from  the  mere  fact  of  his  tenanoy,  be 
made  a  party  to  the  foreclosure  suit. — McDennott  vs- 
Burke,  16  Cal.,  p.  580. 

20.  Community  Property.— "Where  the  commani^ 
property  of  husband  and  wife,  or  the  separate  proper^ 
of  the  wife,  is  the  subject  of  an  action  for  foreclosure. — 
See  Kohner  vs.  Ashenauer,  17  Cal.,  p.  578;  Revalk  vs. 
Kraemer,  8  Cal.,  p.  66;  Marks  vs.  Marsh,  9  Cal.,  p.  96; 
Powell  vfi.  Ross,  4  Cal.,  p.  197;  see  note  to  Sees.  370 
and  371,  ante. 

21.  Equitable  Actions. — All  persons  interested 
legally  or  beneficially  should  be  made  parties. — See 
Wilson  vs.  Castro,  31  Cal.,  p.  420,  commented  on  in 
note  to  Sec.  378,  ante. 

22.  Trustees  and  Assignees. — If  a  debtor  assigns 
his  property  to  trustees,  to  be  by  them  sold,  and  pro- 
ceeds divided  pro  rata  among  the  ci'editors,  one  cred- 
itor cannot,  after  the  property  has  been  converted  into 
money,  maintain  an  action  against  the  trustees  for  an 
accounting  and  for  judgment  for  his  pro  rata  share, 
without  making  the  other  creditors  parties  and  the 
assignor  a  defendant. — McPherson  vs.  Parker,  30  Cal., 
p.  455.    Where  A.  owed  plaintiff,  and  conveyed  his 
property  to  B.,  to  be  sold  for  his  benefit,  and  drew  an 
order  in  favor  of  plaintifiT  on  B.,  who  accepted  it,  and  it 
was  charged  that  B.  had  subsequently  conveyed  a  por- 
tion of  the  property  to  A.,  without  consideration,  pray- 
ing that  B.  be  compelled  to  execute  the  trust  in  favor 
of  plaintiff.    Heidi  that  A.  was  a  proper  and  necessary 
party  to  the  action. — Lucas,  Turner  &  Co.  vs.  Payne, 
7  Cal.,  p.  92.    In  an  action  by  one  of  several  eestuis 
que  trust,  to  declare  and  enforce  an  implied  trust  in 
relation  to  land,  all  the  persons  who  are  entitled  to,  or 
claim  to  be  entitled  to,  a  portion  of  the  trust  estate,  are 
proper  parties  defendant. — Jenkins  vs.  Frink,  30  Cal., 
p.  586. 

23.  Assignees. — The  vendor,  or  the  assignee  of  the 
rights  and  claims  of  the  vendor,  is  not  bound  to  know 
every  assignee,  though  they  were  numerous. — True- 
body  vs.  Jacobson,  2  Cal.,  p.  286. 

24.  Parties  to  Action  between  Mining  Part- 
ners, AND  TO  Dissolve  Mining  Partnership. — 
Where  two  of  three  partners  in  a  mine  make  a  con- 
tract with  a  person  not  interested  in  the  same,  by 
which  he  becomes  entitled  to  a  share  of  their  interests, 
and  a  like  share  of  the  profits  of  their  interests,  the  two 
are  the  only  necessary  parties  defendant  in  an  action 
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brought  by  the  person  they  contract  with,  to  deter- 
mine htB  right  to  a  share  in  the  mine  and  a  correspond- 
ing share  of  the  profits  on  their  interest.  But  in  an 
action  to  take  account  of  a  mining  partnership  and 
dissolve  the  same,  and  sever  the  interests  of  the  sev- 
eral partners,  all  those  owning  interests  in  the  partner- 
ship are  necessary  parties. — Settembre  vs.  Putnam,  80 
Cal.,  p.  490  (syllabus). 

25.  Pebsons  not  made  Parties  not  afpected  bt 
SriT. — The  rights  of  a  third  party  cannot  be  deter- 
mined or  impaired  in  any  suit  between  two  other  par- 
ties.—Biddle  Boggs  vs.  Merced  Mining  Co.,  14  Cal., 
p.  279. 

26.  Parties  to  Action  to  Enjoin  Issuance  of 
County  Bonds,  etc. — In  an  action  to  enjoin  the  issu- 
ance of  bonds,  it  may  be  necessary  that  some  of  the 
persons  to  whom  the  bonds  are  to  be  issued  should  be 
joined  as  defendants. — See  Hutchinson  vs.  Burr,  12 
Cal.,  p.  103;  Patterson  vs.  Supervisors  of  Yuba  Co., 

12  Cal.,  p.  105. 

27.  Attorney  Joined  with  his  Client,  when. — 
Where  there  has  been  fraud  in  obtaining  a  judgment, 
if  the  attorney  is  a  party  to  the  fraud  he  may  be  joined 
with  his  client  as  a' defendant,  in  an  action  to  set  aside 

•  the  judgment. — Crane  vs.  Hirshfelder,  17  Cal.,  p.  467. 

28.  Unknown  Defendant.— When  the  name  of 
the  defendant  is  unknown  fictitious  name  may  be  used, 
etc. — See  Sec.  474,  post. 

29.  Real  Estate  may  be  made  a  party  in  actions 
in  rem,  as  for  collection  of  taxes,  etc. — See  People  vs. 
Bains,  23  Cal.,  p.  131. 

30.  Principal  and  Agent,  or  Attorney.— When 
the  principal,  or  when  the  agent,  is  liable. — See  En- 
gels  vs.  Heatley,  5  Cal.,  p.  136;  Haskill  vs.  Cornish, 

13  Cal.,  p.  45;  McDonald  vs.  B.  R.  &  A.  W.  Mining 
Co.,  18  Cal.,  p.  221;  Shaver  vs.  Ocean  Mining  Co.,  21 
Cal.,  p.  45;  Love  vs.  S.  N.  L.  W.  &  M.  Co.,  32  Cal., 
p.  639;  Hall  vs.  Crandall,  29  Cal.,  p.  568. 

31.  Actions  against  Counties,  Supervisors,  etc. 
See  Sec.  378,  ante,  and  note.    If  an  action  against  or 
for  a  county,  it  must  be  in  the  name  of  the  county,  not 
in  the  name  of  the  people. — Smith  vs.  Myers,  15  Cal., 
p.  33;  McCann  vs.  Sierra  County,  7  Cal.,  p.  121;  Price 
vs.  Sacramento  County,  6  Cal.,  p.  254;  see,  also,  how- 
ever, Gilman  vs.  Contra  Costa  County,  8  Cal.,  p.  62; 
Hastings  vs.  City  and  County  of  San  Francisco,  18 
Cal-,  p«  49.    The  right  to  sue  a  county  is  not  confined 
to  actions  of  tort,  malfeasance,  etc.,  but  extends  to  all 
accoants  after  their  presentation  to  the  Board  of  Super- 
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visors. — People  vs.  Supervisors,  28  Cal.,  p.  431. 
the  account  or  claimi  of  whatever  nature,  must  Ib: 
been  first  presented  to  the  Supervisors,  and  reject:ed 
before  any  action  thereon  can  be  maintained  a^in^'t 
the  county. — McCann  vs.  Sierra  County,  7  Cal.,  p. 
The  agents  of  the  county  and  its  officers  may  be  join< 
as  defendants  in  certain  cases. — McCann  vs.   Siei 
Co.,  7  Cal.,  p.  J21.    At  least  a  majority  of  the  mem- 
bers of  a  Board  of  Supervisors  should  be  made  defen<i- 
ants  in  an  action  brought  to  eigoin  the  Board  from 
purchasing  property  for  the  use  of  the  county. — ^Trini'ty 
County  vs.  McCammon  et  als.,  25  Cal.,  p.  119;  see, 
further,  Political  Code,  Sec.  4000. 

32.  Joinder  of  Parties  who  have  jso  Jors-T 
Interest.— It  seems  that  the  joinder  of  two  persons 
as  co-defendants,  who  have  no  joint  interest  in  the  suly- 
ject  matter  of  the  suit,  and 'are  under  no  joint  liability, 
will,  unless  the  mistake  be  corrected  in  the  Court 
below,  be  error. — Sterling  vs.  Hanson,  1  Cal.,  p.  478, 

33.  Accommodation  Grantees  A^^>  FiCTiTioua 
Depositaries  of  Title — When  may  bk  iia.i>k 
Parties. — It  was  shown  that  some  of  the  parties  "wrere 
mere  accommodation  grantees  and  fictitious  deposi- 
taries of  title;  but  it  was  held  that  they  have  a  rigbt 
to  be  heard  at  law  in  their  own  defense,  before  Courts 
of  chancery  can  pronounce  definitely  on  their  clainrs, 
however  false  they  may  appear,  inter  alius. — Kno^wlea 
vs.  Inches,  12  Cal.,  p.  212. 

34.  Action  against  one  ATTAcnrNa  Credixobl 

BY  A  SUBSEQUENT  ATTACHING   CREDITOR. — Property 

was  seized  under  two  attachments,  and  was  claimed  by 
a  third  party.    Both  attaching  creditors  indemnified 
the  Sheriff,  who  proceeded  to  sell  it,  and  paid  the  pro- 
ceeds to  the  first  attaching  creditor,  the  amount  not 
equaling   his   judgment;    and   afterwards   the    party 
claiming  the  property  obtained  judgment  against  the 
Sheriff  for  the  value  of  the  property.    Held:  that  the 
recourse    must   be   had    against   the   first   attaching^ 
creditor,  for  whose  benefit  the  property  was  sold.     In 
such  a  case  the  attaching  creditors  do  not  stand  in  the 
position  of  joint  trespassers,  the  seizure  of  the  second. 
being  subject  to  the  first, — Davidson  vs.  Dallas,  8  Cal., 
p.  227. 

35.  Actions  against  Contractors  by  third  par- 
ties FOR  damages  to  PROPERTY  OF  SUCH  PARTIES. 

Where  parties  employed  architects,  reputed  to  be 
skilled  in  their  profession,  to  construct  at  a  designated 
point  on  a  creek  a  dam,  or  embankment,  of  certain 
specific  dimensions,  capable  of  resisting  all  floods  and 
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fVeshets  of  the  stream  for  the  period  of  two  years,  and 
to  deliver  it  completed  by  a  given  time,  and  before  the 
embankment  was  completed  it  was  broken  by  a  sudden 
freshet,  and  a  large  body  of  water,  confined  by  it, 
mshed  down  the  channel  of  the  stream,  carrying 
away  and  destroying  in  its  course  the  store  of  plaintiffs, 
with  their  stook  of  merchandise.  The  employers 
exercised  no  supervision,  gave  no  directions,  furnished 
no  materials,  nor  had  they  accepted  the  work.  Plain- 
tifl&  brought  suit  to  recover  the  damage  sustained  by 
them  against  the  employers  and  contractors.  Held: 
that  the  latter  alone  were  liable.  The  relation  of  the 
parties  is  that  of  independent  contractors.  The  rela- 
tion of  master  and  servant,  or  superior  and  subordinate, 
did  not  exist  between  them,  and  therefore  the  doctrine 
re^ondeat  superior  does  not  apply  to  the  case. — Bos- 
well  vs.  Laird,  8  Cal.,  p.  460. 

86.  Actions  on  Contracts. — In  an  action  on  a  coa- 
tract  only  the  contractors  therein  can  be  made  parties. 
See  Barber  vs.  Cazalis,  80  Gal.,  p.  92. 

37.  Actions  against  Public  Officers. — A  pub- 
lic officer,  who  stands  in  the  relation  of  agent  of  the 
Qovemment,  or  of  the  public,  is  not  personally  liable 
upon  contracts  made  by  him  as  such  officer,  and  within 
the  scope  of  his  legitimate  duties;  but  this  reason  does 
not  apply  when  neither  the  Grovemment  nor  the  public 
in  any  way  can  be  considered  or  held  responsible  for  a 
contract  made  by  a  person,  although  a  public  officer. — 
Dwinelle  vs.  Henriquez,  1  Cal.,  p.  392. 

38.  Action  for  Malicious  Prosecution.— Dreux 
vs.  Domee,  18  Cal.,  p.  83. 

380.  In  an  action  brought  by  a  person  out  of  pos-  Parties 

.  dofoDdant 

session  of  real  property  to  deteraiine  an  adverse  claim  in  an  action 

of  an  interest  or  estate  therein,  the  person  making  ^nfliS^S 

such  adverse  claim  and  all  persons  in  possession  must  to*reS 

be  joined  as  defendants.  ''"^*''^- 

381.  Persons  claiming  an  interest  in  lands  under  Parties 

,  ,  holding 

a  comm<m  source  of  title  may  unite  as  plaintiffs  in  an  t**'«  »°der 

•^  ^  a  common 

action  against  any  person  claiming  an  adverse  interest  ^Sln^' 
therein,  for  the  purpose  of  determining  such  adverse  ™*^^®***- 
claim,  or  of  establishing  such  common  source  of  title, 

31— Vol.  I. 
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Parties 
in  interestt 
when  to 
be  joined. 


When  one 
or  more 
may  sae  or 
defend  for 
the  whole. 


or  of  declaring  the  same  to  be  held  in  trust,  or  fi>ir 
removing  a  cloud  thereon. 

Note.— State.  1868,  p.  15. 

1.  Actions  respkctino  Commok  Propkkty. — Amo- 
tions for  the  diversion  of  the  waters  of  ditches  are  in 
the  nature  of  actions  for  the  abatement  of  Dui&suioe« 
and  may  be  maintained  by  tenants  in  common  in  a 
joint  action. — De  Johnson  ys.  Sepulbeda,  5  Cal.,  p. 
151;  Parke  vs.  Kilham,  8  Cal.,  p.  79.  Tenants  in  com- 
mon in  a  mine  may  sue  jointly  to  recover  po&seseioii 
of  all  of  their  several  undivided  interests. — Gk>l1>er  va- 
Pett,  30  Cal.,  p.  481.    And  the  executor  of  a  tenant  in 

common  can  be  united  with  the  surviving  co-tenants. 

Touchard  vs.  Keyes,  21  Cal.,  p.  202.  A  tenant  in  com- 
mon, employed  as  agent,  may  sue  his  co-tenant  for  tbe 
services  rendered  in  respect  to  the  land. — Thompson 
vs.  Salmon,  18  Cal.,  p.  632.  One  of  several  tenants  in 
common  has  a  right  to  sue  alone  for  his  moiety. — Oovil- 
laud  vs.  Tanner,  7  Cal.,  p.  38. 

2.  Action  of  Ejectment  where  there  abe  skit- 
SRAL  Co-tenants. — In  this  State,  two  or  more  of  sev- 
eral co-tenants  cannot  be  joined  as  parties  in  an  action 
of  ejectment.    The  rule  which  determines  whether  ten- 
ants in  common  should  sue  jointly  or  severally  depends 
upon  the  nature  of  their  interest  in  the  matter  or  thin^ 
which  is  in  controversy.    For  ii^uries  to  their  common 
property,  as  trespass,  quare  clausum  /regit j  or   nui- 
sance, etc.,  they  should  all  be  joined;  but  they  must 
sue  severally  in  real  actions,  generally,  as  they  all  liave 
separate  titles. — See  Coke's  Litt.,  p.  197;  De  Johnaon 
vs.  Sepulbeda,  5  Cal.,  p.  151. 

382.  (§  14.)  Of  the  parties  to  the  action,  those 
who  are  united  in  interest  must  be  joined  as  plain- 
tiflEs  or  defendants;  but  if  the  consent  of  any  one  wlio 
should  have  been  joined  as  plaiutiflF  cannot  be  ob- 
tained, he  may  be  made  a  defendant,  the  reason 
thereof  being  stated  in  the  complaint;  and  when  tlie 
question  is  one  of  a  common  or  general  interest,  o±' 
many  persons,  or  when  the  parties  are  numerous,  and 
it  is  impracticable  to  bring  them  all  before  the  Ck)urt, 
one  or  more  may  sue  or  defend  for  the  benefit  of  all. 

Note.— 1.  Joint  Associations  composed  or  icAinr 
Individuals. — In  cases  of  joint  associations  which  con- 
sist of  a  great  many  individuals,  and  when  it  would  be 


Code  of  Civil  Procedure.  243 

very  iDconvonient  or  almost  impossible  to  join  them, 
one  or  more  may  sue  or  defend  for  all. — See  Van 
Schmidt  vs.  Huntington,  1  Cal.,  p.  55;  Gorman  vs. 
Russell,  14  Cttl.,  p.  531. 

2.  Actios  by  Stockholder  against  Corpora- 
tion AND  certain  Trustees  for  neoliqencb  on 
PART  of  Trustees. — An  action  was  brought  to  com- 
pel an  account  and  obtain  a  settlement  of  the  affairs  of 
a  cori)oration.  The  plaintiff  was  a  stockholder,  and 
the  corporation  and  four  of  the  Trustees  were  made 
defendants.  It  was  alleged  tliat  these  Trustees  were 
the  owners  of  stock  sufficient  to  enable  them  to  control 
the  business  of  the  company,  and  various  acts  of  fraud 
and  mismanagement  were  charged  against  them  in  the 
complaint.  It  was  decided  that  a  stockholder  could 
maintain  an  action  in  equity  for  an  account  (Aug.  & 
Ames  on  Corp.,  Sec.  312;  Kobinson  vs.  Smith,  3  Paige 
Ch.  R.,  p.  222),  and  that  where  no  objection  was  inter- 
po»3d  that  all  the  stockholders  were  not  made  parties, 
the  Trustees  and  corporation  could  be  sued  alone  and 
made  the  only  parties.  The  Trustees  will  be  compelled 
to  make  good  any  loss  occasioned  by  their  negligence 
or  improper  conduct. — See  Neall  vs.  Hill,  16  Cal.,  p. 
151. 

3.  Decree  in  Action  brought  by  one  for  him- 
self AND  ON  behalf  OF  OTHERS. — AVhcro  an  action 
is  brought  by  one  of  several  persons,  claiming  title  from 
a  common  source,  on  his  own  behalf  and  in  behalf  of 
all  others  interested  in  the  same  manner  as  himself,  to 
set  aside  a  deed  executed  to  others  by  the  same  grantor 
under  whom  plaintiff  claims,  on  the  ground  of  fraud, 
the  parties  named  in  the  complaint  for  whose  benefit 
the  action  is  brought,  are  entitled  to  the  benefit  of  the 
decree  declaring  the  deed  fraudulent. — Hurlbutt  vs. 
Butenop,  2f  Cal.,  p.  50. 

4.  Partner  Suing  for  injury  to  Partnership 
Property  and  making  Copartner  a  Defendant. 
When  one  partner  sues  for  an  injury  to  the  partnership 
property,  and  makes  his  co-partner  a  defendant  for 
want  of  his  consent  to  join  as  plaintiff,  the  recovery 
must  be  entire  for  the  whole  injury.  The  law  will  not 
tolerate  a  division  of  a  joint  right  of  action  into  several 
actions.  The  whole  cause  of  action  must  be  deter- 
mined in  one,  and  thus  avoid  a  multiplicity  of  suits. 
In  such  a  case  the  partner  recovering  is  liable  to 
account  to  his  co-partner  defendant,  and  the  latter  is 
interested  immediately  in  the  event  of  the  suit. — Night- 
ingale vs.  Scannell,  6  Cal.,  p.  509.  But  this  case  did 
not  decide  that  such  a  non-joinder  of  the  plaintiffs 
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"would  be  permitted  under  the  Code.    The  question  was 
Hot  raised. — Id. 

6.  Section  applies  only  to  Suits  in  Eq^tity. — 
It  was  held  thtit  this  section  was  intended  to  apply  to 
suits  in  equity  and  not  to  actions  at  law. — ^Andrew^s  vs* 
Mokelumne  Hill  Co.,  7  Cal.,  p.  333. 

Plaintiff  383.     (5  15.)     Persons  severally  liable   upon    the 

thediffo^  same  obligation  or  instrument,  including  the  parties 
to  oommOT-  *o  ^^^  of  exchange  and  promissory  notes,  and  sureties 
c    paper.    ^^  ^^  same  or  separate  instruments,  may  all  or  any 

of  them  be  included  in  the  same  action,  at  the  option 

of  the  plaintiff. 

Note.— 1.  Plaintiff  mat  elect  which  okk  or 
what  number  of  many  peksons  bey  sb  ally  li  a  bub 
HE  WILL  Sue. — This  section  changes  the  common  law 
rule,  that  one  or  all,  and  not  any  intermediate  number, 
may  be  sued.  Under  this  section  a  plaintiff  may,  at 
his  election,  sue  one  or  more,  or  all  the  persons 
severally  liable,  upon  the  same  obligation  or  instru- 
ment.— People  vs.  Love,  25  Cal.,  p.  526;  Steams  vs. 
»  Aguirre,  6  Cal.,  p.  183;  see,  also.  People  vs.  Prisbie, 

18  Cal.,  p.  402;  Lewis  vs.  Clarkin,  18  Cal.,  p.  399. 
2.  Judgment  may  be  for  or  against  oirs  of 

BEYERAL  DEFENDANTS,  AND  OTHERWISE  AS  TO  THE 

OTHER  Defendants. — See  Sees.  578,  579,  poet. — 
Lewis  vs.  Clarkin,  18  Cal.,  p.  399;  People  vs.  Frisbie, 
18  Cal.,  p.  402. 

8.  Indorserb — When  jointly  and  not  sever- 
ally Liable. — A  note  was  payable  to  A.,  and  pre- 
viously to  its  delivery  to  the  payee  was  indoited  by 
B.  and  C.  These  parties  were  accommodation  in- 
dorsers.  An  indorsement  was  made  by  two  persons 
upon  an  agreement  with  each  other  that  they  would 
each  become  surety,  if  the  other  would;  or,  in  other 
words,  that  tliey  would  become  sureties  togetjier.  It 
was  decided  that  the  indorsers  were  guarantors  (see 
facts),  and  were  jointly,  and  not  severally,  liable  if^ 
payee,  etc. — Brady  vs.  Reynolds,  13  Cal.,  p.  31. 

4.  There  must  be  express  words  to  create  a 
Several  Liability. — See  Chitty  on  Contracts,  p. 
96;  1  Chitty »8  Plead.,  p.  41;  Brady  vs.  Reynolds,  13 
Cal.,  p.  32. 

5.  Judgment  against  one  is  Bar   to  Action 

AGAINST  other  PARTIES  ON  A  JoiNT  CONTRACT.— A 

judgment  against  one  on  a  joint  contract  of  several  is 
a  bar  to  an  action  against  the  others. — Smith  vs.  Black, 
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9  Serg,  &  Rawl.,  p.  142;  Ward  vs.  Johnson,  13  Mass., 
p.  148.  When  the  cause  of  action  is  joint,  and  not 
joint  and  several,  the  entire  cause  of  action  is  merged 
in  the  judgment. — See,  also.  Pierce  vs.  Kearney,  5 
Hill,  p.  8«;  Taylor  vs.  Claypool,  6  Black.,  p.  557; 
Brady  vs.  Reynolds,  13  Cal.,  p.  33. 

6.  Administrator  kot  Joined  with  Surviyor 
ON  Several  Contract. — In  cases  of  joint  and  sev- 
eral contractsj  an  administrator  cannot  be  joined  with 
the  survivor,  for  one  is  charged  de  bonu<  testatoris,  and 
the  other  de  bonis  prqpriis, — Humphreys  vs.  Crane,  5 
Cal.,  p.  173. 

7.  Judgment  in  Suit  on  Joint  and  Several 
Bond. — In  an  action  upon  a  joint  and  several  bond, 
where  all  the  persons  who  sign  it  are  made  defendants 
in  the  complaint,  the  plaintiff  may  go  to  trial,  if  he 
elects  so  to  do,  before  all  the  defendants  are  served, 
and  may  dismiss  as  to  some  of  the  defendants,  and 
take  judgment  against  the  others. — People  vs.  Evans, 
29  Cal.,  p.  429. 

8.  When  a  Bond  is  Joint  and  not  Several. — 
A  bond  in  this  form:  Know  all  men  that  we,  A.  as 
]>7incipal,  and  B.,  C,  and  D.  as  sureties,  are  bound 
unto  the  people  in  the  several  sums  affixed  to  our 
name;:,  viz:  B.,  in  the  sum  of  ten  thousand  dollars; 
C,  in  the  sum  of  five  thousand  dollars;  D.,  in  the 
sum  of  three  thousand  dollars,  etc.,  *  for  the  which 
payment,  well  and  truly  to  be  made,  we  severally 
bind  ourselves,  our  heirs,'  etc.  —  and  signed  and 
sealed  by  the  obligors,  is  held  to  be  an  instrument  em- 
bracing several  distinct  obligations,  each  of  which  is  a 
joint  obligation  of  the  principal  and  one  surety,  and 
not  joint  and  several. — People  vs.  Hartley,  21  Cal.,  p. 
585. 

9.  Suit  on  Separate  Indemniftinq  Bonds  for 
THE  SAME  Attached  Propkrty. — A  Sheriff  seized 
ji^oods  on  two  attachments  for  different  plaintiffs.  The 
plaintiffs  in  the  attachment  suits  executed  to  the  Sher- 
[ft  separate  indemnifying  bonds.  It  was  decided  that 
ther#  is  no  joint  liability  between  the  plaintiffs  to  the 
Sheriff.  Each  bond  must  be  sued  on  as  an  indepen- 
dent obligation. — White  vs.  Pratt,  13  Cal.,  p.  521. 

10.  Action  on  Note  secured  by  Mortgage.— The 
maker  executes  and  delivers  to  the  same  person  a 
promissory  note,  and  a  mortgage  to  secure  the  same, 
and  this  person  indorses  the  note  and  assigns  the  mort- 
gage to  a  third  person,  who  brings  an  action  on  the 
note  and  to  foreclose  the  mortgage.    It  was  held  that 
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the  indorser  and  maker  of  the  note  were  properly 
joined  as  defendants. — Eastman  vs.  Turman,  24  Cal., 
p.  379. 


Tenants  in 
oommon, 
etc. ,  may 
sever  in 


384.    All  pereons  holding  as  tenants  in  common, 
joint  tenants,  or  coparceners,  or  any  mimber  less  tlian 
defending'   all,  may  jointly  or  severally  commence  or  defend  any 
civil  action  or  proceeding  for  the  enforcement  or  pro- 
tection of  the  rights  of  such  party. 

Note.— Stats.  1867,  p.  62. 


actions. 


Aotion, 
when  not 
to  abate 
by  death, 
marriage, 
or  other 
disability. 


Proceed- 
ings in 
such  case. 


385.  (§  16.)  An  action  or  proceeding  does  not 
abate  by  the  death,  marriage,  or  other  disability  of  a 
party,  or  by  the  transfer  of  any  interest  therein,  if  the 
cause  of  action  survive  or  continue.  In  case  of  the 
death,  marriage,  or  other  disability  of  a  party,  the 
Court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or 
successor  in  interest.  In  case  of  any  other  transfer 
of  interest,  the  action  or  proceeding  may  be  continued 
in  the  name  of  the  original  party,  or  the  Court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be 
substituted  in  the  action  or  proceeding. 

Note.— 1.  Construction  of  Section. — The  rule  as 
to  the  right  of  a  third  person  under  our  statute  to  be 
made  a  party,  where  he  is  directly  interested  in  the 
subject  matter  in  litigation,  as  it  existed  upon  this  sub- 
ject, both  at  law  and  in  chancery,  has  been  altered  by 
the  Practice  Act  of  this  State,  by  the  16th  and  17th 
sections  of  which  it  is  provided  that,  in  case  of  the 
transfer  of  any  interest  in  the  action  during  tlie  pen- 
dency the  suit  may  be  continued  in  the  nam^  of  the 
original  party,  or  the  Court  may  allow  the  person  to 
whom  the  transfer  is  made  to  Jjo  substituted  in  the 
action.  Again,  it  is  provided  that  the  Court  shall 
order  parties  to  be  brought  in,  if  there  cannot  be  a 
complete  determination  of  the  action  without  prejudice 
to  their  interests. — Brooks  vs.  Hager,  6  Cal.,  p.  282. 

2.  Judgment  for  or  against  as  Party  db- 
CEASED. — See  Sec.  669,  post;  see,  also,  Judson  vs. 
Love,  35  Cal.,  p.  464. 

3.  Transfer  of  cause  of  Action  in  Ejectment.— 
The  transfer  by  the  plaintiff  in  ejectment  of  the  de- 
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manded  premises  pending  the  action  is  a  transfer  of 
the  cause  of  action  within  the  provisions  of  this  section, 
and  the  action  may  he  continued  in  the  name  of  the 
original  plaintiff. — Moss  vs.  Shear,  30  Cal.,  p.  468. 

4.  TRAiirsFER  01"  Plaintiff^s  Interest  in  cause 
OF  Action. — If  the  plaintiff  has  conveyed  the  demanded 
premises  pending  ejectment,  the  Court,  hy  the  consent 
of  both  the  plaintiff  and  vendee,  may  make  an  order 
continuing  the  action  in  the  name  of  the  original  plain- 
tiff.—Moss  vs.  Shear,  30  Cal.,  p.  468. 

5.  Plaintiff  may  Recover  after  bale  of  Land. 
If  the  action  is  continued  as  above  stated  in  the  name 
of  the  original  plaintiff,  notwithstanding  the  premises 
have  been  transferred  by  him,  he  may  recover  judg- 
ment for  both  possession  and  the  rents  and  profits. — 
Moss  vs.  Shear,  30  Cal.,  p.  468. 

6.  Death  of  one  of  several  Besfondents. — If 
ooe  of  several  respondents  died  before  notice  of  appeal 
'was  filed,  a  motion  to  dismiss  the  appeal  as  to  him  must 
be  granted. — Shartzer  vs.  Love,  40  Cal.,  p.  96;  Judson 
vs.  Love,  35c  Cal.,  p.  463. 

7.  Husband  cannot  recover  Homestead  ok 
death  of  Wife. — ^If  the  wife  die  after  an  action  has 
been  commenced  by  herself  and  husband  for  the  home- 
stead, a  recovery  by  the  husband  is  defeated,  although 
bis  right  to  recover  existed  at  the  time  when  the  action 
was  begun. — Gee  vs.  Moore,  14  Cal.,  p.  472,  oveiTuling 
Taylor  vs.  Hargous,  4  Cal.,  p.  273;  Poole  vs.  Gerard, 
6  Cal.,  p.  71;  Revalk  vs.  Xraemer,  8  Cal.,  p.  73. 

8.  Death  of  party  to  a  Divorce  suit  abates 
action— Partitioner^s  community  Property.— a 
supplemental  decree  in  the  divorce  suit,  after  death  of 
husband,  under  which  the  plaintiff  claims  to  be  the 
owner  of  the  whole  land  sued  for,  was,  in  our  judg- 
ment, null  and  void,  as  against  the  heirs  at  law.  By 
the  death  of  the  husband  the  suit  abated  for  all  the 
purposes  of  further  judicial  action  therein  on  the  sub- 
ject of  partitioning  the  common  property,  and  the 
Court  had  no  jurisdiction  to  adjudge  that  the  property 
should  be  sold  and  the  proceeds  divided  without  a 
revivor  as  to  the  heirs.  No  such  revivor  was  had,  and 
the  interests  of  the  heirs  was,  therefore,  unaffected  by 
the  supplemental  decree,  and  the  transactions  under 
it.— Ewald  vs.  Corbett,  32  Cal.,  p.  499. 

9.  Where,  during  Action  in  name  of  Husband 
and  "Wife,  they  are  Divorced. — An  action  began 
by  husband  and  wife  in  their  joint  names,  does  not 
abate  in  consequence  of  a  divorce. — Calderwood  vs. 
Pyser,  31  Cal.,  p.  335. 
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10.  Conveyance  of  demanded  Land  pendiito 
Suit. — The  conveyance  of  the  demanded  premises,  by 
the  plaintiff  in  ejectment,  pending  the  suit,  to  a  per&oD 
not  a  party  to  tlie  action,  does  not  necessarily  defeat 
the  action. — Moss  ve.  Shear,  30  Cal.,  p.  468;  Bars  tow 
va.  Newman,  34  Cal.,  p.  90. 

11.  Continuation  of  Action  in  name  of  Execu- 
tor ON  Death  of  Party. — What  is  a  sufficient  sug- 
gestion of  death  of  principal,  and  a  revival  of  the  cause 
in  the  name  of  the  executor. — See  Gregory  vs.  Haynes, 
21  Cal.,  p.  443. 

12.  Death  of  Appellant  after  Argument  of 
his  case  on  Appeal. — The  death  of  an  appellant 
after  argument  of  his  case  upon  appeal,  does  not  con- 
stitute any  ground  for  delaying  a  decision  or  departing- 
from  the  ordinary  course  of  procedure,  except  as  to 
the  entry  of  the  judgment  which  may  be  rendered. 
The  entry  should  be  of  a  day  anterior  to  the  appellant's 
death. — King  vs.  Dunn,  21  Wend.,  p.  253;  Campbell 
vs.  Mesier,  4  Johns.  Ch.,  p.  835;  Miller  vs.  Gunn,  7 
How.  Pr.  Rep.,  p.  159;  Black  vs.  Shaw,  20  Cal.,  p.  69. 

13.  Death  of  Appellant  previous  to  Argument 
ON  ApPEAL.—The  rule  is  different  from  that  above 
stated  if  the  death  occurs  previous  to  the  argument;  in 
that  event  further  proceedings  can  only  be  had  upon 
leave  given  after  suggestion  of  the  death  is  made. — 
Black  vs.  Shaw,  20  Cal.,  p.  69. 

14.  Defendants  cannot  change  Plaintiffs. — 
The  substitution  of  one  person  as  plaintiff  in  place  of 
another,  in  case  of  a  transfer  of  the  cause  of  action,  is 
a  matter  which  the  defendant  cannot  move.  It  con- 
cerns only  the  plaintiff,  or  the  person  to  whom  the 
transfer  is  made.  If  the  defendant  desires  to  take  ad- 
vantage of  the  transfer  for  any  cause,  he  must  do  so  by 
supplemental  answer.  As  against  a  defendant,  a  plain- 
tiff has  a  right  to  stay  in  Court  till  his  case  has  been 
tried. — Hestres  vs.  Brennan,  37  Cal.,  p.  386. 

15.  Mode  of  showing  the  Death  of  a  party 

AND    substitution    OF     HIS     LeGAL     KePRESENTA- 

TIVES. — The  death  of  a  party  petidenie  lite  should  be 
made  known  by  suggestion  of  that  fact  to  the  Court, 
and  the  action  continued  by  order  of  the  Court  against 
the  representative  of  the  party  deceased,  of  which  he 
must  be  duly  notified  before  he  can  be  affected  by  ftir- 
ther  proceedings  in  the  action. — Jndson  vs.  Love,  35 
Cal.,  p.  464. 

16.  Suggestion  or  the  Death  of  Party— "When 
IT  MAY  BE  MADE. — It  is  regular  and  proper  to  sugj^est 
the  death  of  a  party  to  an  action  in  any  Court,  and  at 
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any  sta^  of  the  proceedings.  And  the  death  of  a  party 
occurring  before  the  appeal  taken  may  be  shown  in  this 
Court  by  affidavit  of  the  fact. — Judson  vs.  LovOf  36 
Cal.,  p.  464. 

17.  Death  op  tue  Defendant  duking  the 
FENDENCY  OF  AN  ACTION. — In  an  action  to  recover 
judgment  on  a  promissory  note,  the  suggestion  of  the 
death  of  the  defendant,  and  the  substitution  of  his 
administrator,  and  the  continuance  of  the  suit  against 

•  him,  subjects  the  proceedings  to  such  rules  of  the  Pro- 

bate Act  as  arc  applicable  to  proceedings  for  the  collec- 
tion of  claims  against  an  estate  of  a  deceased  person. — 
Myers  vs.  Mott,  29  Cal.,  p.  359. 

18.  Judgment  against  Administratok  enforc- 
ixo  Attachment  Lien. — If  the  defendant  dies  after 
the  service  of  summons  and  the  levy  of  an  attachment" 
on  his  property,  and  before  judgment,  and  the  admin- 
i-^trator  is  substituted,  and  the  action  continued  «g^inst 
him,  the  Court  cannot  render  a  judgment  enforcing  the 
lien  of  the  attachment  by  a  sale  of  the  attached  prop- 
erty, and  an  application  of  the  proceeds  to  the  satisfac- 
tion of  the  demand. — Myers  vs.  Mott,  29  Cal.,  p.  359.' 

19.  Purchase  of  Property  pending  an  Action 
TO  recover  possession  of  IT.—One  who  buys  land 
during  the  pendency  of  an  action  to  recover  possession 
of  it,  in  which  his  grantor  is  a  defendant,  may  there- 
after continue  the  defense  in  the  name  of  his  grantor, 
or  may  cause  himself  to  be  substituted  in  his  place. — 
Mastick  vs.  Thorp,  29  Cal.,  p.  444. 

386.     (§  658.)    A  defendant  against  whom  an  action  Another 
IS  pending .  upon  a  contract,  or  for  specific  personal  ^^^^J^^*^^ 
property,  may,  at  any  time  before  answer,  upon  affi-  defoadant 
davit  that  a  person  not  a  party  to  the  action  makes 
against  him,  and  without  any  collusion  with  him,  a 
demand  upon  the  same  contract,  or  for  the  same  prop- 
erty, upon  notice  to  such   person  and  the   adverse 
party,  apply  to  the  Court  for  an  order  to  substitute 
8uch  person  in  his  place,  and  discharge  him  from  lia- 
bility to  either  party,  on  his  depositing  in  Court  the 
amottnt  claimed  on  the  contract,  or  delivering  the 
property,  or  its  value,  to  such  person  as  the  Court  may 
direct;  and  the  Comt  may,  in  its  discretion,  make  the 

order. 

32— Vol.  I. 
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Intenron- 
tioD.  when 
it  takoB 
place,  and 
how  made. 


Note.— This  is  Sec.  658  of  the  Practice  Act,  taken 
from  its  place  and  inserted  here  because  it  relates  to 
parties  to  actions. 

When  Tenant  finds  there  are  Adverse 
Claimants  to  Property  he  has  Rentei>. — When 
there  are  adverse  claimants  to  the  property,  a  tenant 
should  file  a  bill  of  interpleader,  making  them  parties 
thereto,  and  offering  to  pay  the  rents  into  Court  to 
abide  its  ultimate  decision. — McDevitt  ys.  SuUiTan,  8 
Cal.,  p.  692. 

387.     (§§  659,  660,  661.)    Any  person  may,  before 
the  trial,  intervene  in  an  action  or  proceeding,  who 
has  an  interest  in  the  matter  in  Utigation,  in  the  suc- 
cess of  either  of  the  parties,  or  an  interest  against 
both.     An  intervention  takes  place  when  a  third  per- 
son is  permitted  to  become  a  party  to  an  action  or 
proceeding  between  other  peraons,  either  by  joining 
the  plaintiff  in  claiming  what  i^  sought  by  the  com- 
plaint, or  by  uniting  with  the  defendant  in  resisting 
the  claims  of  the  plaintiff,  or  by  demanding  anything 
adversely  to  both  the  plaintiff  and  the  defendant;  and 
is  made  by  complaint,  setting  forth  the  grounds  upon 
which  the  intervention  rests,  filed  by  leave  of  the 
Court  and  served  upon  the  parties  to  the  action  or  pro- 
ceeding, who  may  answer  it  as  if  it  were  an  original 
complaint. 

Note. — 1.  Intervention  mat  take,  place  either 
BEFORE  OR  AFTER  IssuE  JoiNED. — A  party  has  the 
right  to  intervene  in  an  action  in  case  of  the  transfer  of 
any  interest  during  the  pendency  thereof,  or  when  he  is 
directly  interested  in  the  subject  matter  in  litigation, 
and  this  can  be  done  either  before  or  after  issue  has 
been  joined  in  the  case. — Brooks  vs.  Hager,  5  Cal.,  p. 
281. 

2.  What  Interest  is  necessary  to  entitle 
Party  to  Intervene. — Before  a  party  may  intei^ 
vene,  in  an  action  between  third  parties,  he  must  have 
such  an  interest  in  the  matter  in  litigation  of  such  a 
direct  and  immediate  character  that  the  intervenor  will 
either  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment.  It  must  be  an  interest  created 
by  a  claim  to  the  demand,  or  some  part  thereof,  in  suit 
or  a  claim  to  or  lien  upon  the  property,  or  some  part 
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thereof,  which  is  the  subject  of  litigation. — Horn  vs. , 
The  Volcano  Water  Co.,  13  Cal.,  p.  62;    see,  also, 
Montifomery  vs.  Tutt,  11  Cal.,  p.  307. 

3.  AssiGNOE  OF  A  Claim  Rktainikq  an  Interest 

THEREIN    MAY    INTERVENE    IN    AN    ACTION    BY    As- 

8IONEK  THEREON.—If  a  party  assigns  a  claim  abso- 
lutely, retaining,  however,  an  interest  in  it,  he  may 
intervene  to  protect  his  interest  in  an  action  brought 
by  the  assignee  to  collect  the  same,  and  if  he  does  not 
intervene,  he  is  bound  by  the  judgment. — Gradvvohl  - 
vs.  Harris,  29  Cal.,  p.  150. 

4.  "Who  may  Intervene  in  Foreclosure  Sitit. 
A  simple  contract  creditor  cannot  intervene  in  a  fore- 
closure suit.  But  judgment  creditors,  being  as  such 
subsequent  incumbrancers,  may  intervene;  and  a  Court 
may  order  them  to  be  made  pai-ties  by  an  amendment 
of  the  complaint,  or  on  petition  of  intervention. — Horn 
vs.  The  Volcano  Water  Co.,  13  Cal.,  p.  62. 

5.  When  co-tenants  cannot  Intervene  in 
Action  by  one  or  the  tenants  in  common. — 
Where  one  tenant  in  common  sues  to  recover  posses- 
sion of  the  premises,  and  the  damages  sustained  by  the 
ouster,  his  co-tenants  cannot  intervene. — Donner  vs. 
Palmer  (Bradley  intervenor),  23  Cal.,  p.  40. 

6.  Subsequent  Mortgagee  no  right  or  inter- 
vention IN  Action  to  enforce  Lien. — A  mort- 
gagor of  a  ditch  subsequent  to  the  lien  has  no  absolute 
right  to  intervene  in  an  action  to  enforce  the  mechan- 
ics' lien  on  the  ditch.  And  when  the  suit  had  been 
pending  some  time,  and  the  application  to  intervene 
was  made  just  as  plaintiff  was  taking  judgment,  the 
application  was  too  late,  and,  therefore,  properly  re- 
fused.—Hocker  vs.  Kelley,  14  Cal.,  p.  164. 

7.  Right  to  Intervene  in  a  Suit  where  Prop- 
erty IS  Attached. — If  the  first  attachment  was 
fraudulently  obtained  and  the  debtor  has  not  sufScient 
property  to  pay  both  claims,  a  subsequent  attaching 
creditor  who  has  his  attachment  levied  on  the  property 
previously  levied  on  by  a  prior  attaching  creditor,  may 
intervene  in  the  action  between  the  first  attaching 
creditor  and  the  defendant. — Coghill  &  Co.  vs.  Marks, 
29  Cal.,  p.  673. 

8.  Intervention  by  Judgment  Creditors  in 
Attachment  Suits. — Judgment  creditors  can  inter- 
vene in  an  attachment  suit,  and  have  the  att^ichment 
set  aside  because  as  to  them  it  was  void. — Davis  vs. 
£ppinger,  18  Cal.,  p.  378. 

9.  Intervention  by  subsequent  Attaching 
Creditors  in   Attachment  Suit.— Where  an  at- 
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tachment  has  been  levied  upon   the   property  of  a 
defendant,  in  an  action  to  recover  money,  a  subsequent 
attaching   creditor   may  intervene,  any  time    before 
judgment  is  entered,  and  dispute  the  validity  of  the 
first  attachment. — Speyer  vs.  Ihmels,  21  Cal.,  p.  280, 
sustaining  Davis  vs.  Eppinger,  18  Cal.,  p.  378,  and 
Horn  vs.  Volcano  Water  Co.,  13  Cal.,  p.  62.     In  a 
case  like  this,  before  the  passage  of  this  provision  of 
the  Code,  and  as  doubtless  may  still  be  done,  the  pro- 
ceedings would  have  been  by  a  separate  action,  in  the 
nature  of  a  bill  in  chancery,  as  in  the  case  of  Hayno- 
man  vs.  Dennenberg,  6  Cal.,  p.  376,  or  by  a  motion  to 
the  Court,  as  in  Dixey  vs.  Pollock,  8  Cal.,  p.  570.— 
Speyer  vs.  Ihmels,  21  Cal.,  p.  280. 

10.    OWNKK    OF    LiKN    SUBSEQUENT    TO   MoRTQAGX 

MAY  Intervene  and  plead  Statute  of  Limita- 
tions AS  TO  MoRTOAQE. — If  an  action  is  brought  to 
foreclose  a  mortgage  barred  by  Statute  of  Liiuitatioos, 
one  who  has  purchased  or  acquired  a  Hen  on  the  prop- 
erty subsequent  to  the  mortgage  has  a  right  to  inters 
vene  and  plead  the  Statute  of  Limitations. — Coster  vs. 
Brown,  23  Cal.,  p.  142. 

11.  Intervention  by  Creditors  in  an  Action 
ON  A  Fraudulent  Note  and  Mortgage. — In  an 
action  on  a  note  and  mortgage,  where  creditors  of 
the  defendant  intervened,  alleging  the  note  and  mort- 
gage to  be  fraudulent  as  against  them,  the  intervenors 
cannot  prevent  a  judgment  for  plaintiff  against  defend- 
ant. The  most  they  can  claim  is  protection  against  the 
enforcement  of  the  judgment  to  their  prejudice. — Horn 
vs.  The  Volcano  Water  Co.,  13  Cal.,  p.  62. 

When  Defendant  alone  can  Object. — If  the 
proceedings  between  the  debtor  and  a  prior  creditor 
are  not  void,  but  voidable,  the  defendant  can  alone 
object.— Dixey  vs.  Pollock,  8  Cal.,  p.  570. 

12.  Wife  may  Intervene  in  action  to  Pore- 
close  Mortgage  on  Homestead..— The  wife  i«  a 
proper  party  defendant  in  a  suit  to  foreclose  a  mortgage 
executed  upon  premises  claimed  as  a  homestead.  If 
not  made  such  a  party,  she  may  intervene,  or,  by  per- 
mission of  the  Court,  be  allowed  to  file  a  separate  an- 
swer.- Moss  vs.  Warner,  10  Cal.,  p.  297;  Sargent  vs. 
Wilson,  5  Cal.,  p.  504.  See,  also,  Dillon  vs.  Byrne,  5 
Cal.,  p.  456. 

13.  Intervention  by  County  to  Recover  Tax 
ON  Property  which  is  the  subject  of  an  Ac- 
tion.—A.  had  property  deposited  with  B.,  which  was 
taxed  by  the  county  and  payment  demanded  of  both 
A.  and  B.,  and  it  was  held  that  in  an  action  conceming 
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tie  money,  the  county  might  intervene  so  as  to  recover 
the  tax. — Yuba  Co.  vs.  Adams,  7  Cal.,  p.  37. 

14.  Intervention  of  same  effect  as  com- 
mencing AN  Original  Action.— In  an  action  to 
foreclose  a  mechanic's  lien,  the  interveners  having 
filed  their  intervention  and  become  parties  to  the  suit 
within  the  prescribed  time  and  during  the  existence  of 
tlie  lien,  the  effect  of  their  position  is  precisely  the  same 
as  if  they  had  commenced  an  original  action. — ^Mars 
vs.  McKay,  14  Cal.,  p.  129. 

15.  Petition  or  Intkrvenor  treated  as  a  Dec- 
laration OR  Complaint. — See  People  vs.  Talmage, 
6  Cal.,  p.  258, 

16.  Onus  proband!  as  to  Action  between 
Plaintiff  and  Intervenors.—**  Where  a  subse- 
quent attaching  creditor  intervenes  in  an  action  for  the 
purpose  of  setting  aside  an  attachment  issued  therein, 
on  the  ground  that  there  is  no  debt  due  from  the  de- 
fendant to  the  plaintiff,  the  allegations  in  the  pleading 
on  the  part  of  the  intervener,  traversing  the  complaint, 
have  the  same  effect  as  denials  in  an  answer,  and 
require  affirmative  proof  by  the  plaintiff  of  his  cause 
of  action,  in  de&ult  of  which  the  intervener  will  have 
judgment  in  his  favor. — Spier  vs.  Ihmels,  21  Cal.,  p. 
280  (syllabus). 

17.  Objection  to  Intervention  in  Trial  below 
cannot  be  made  on  Appeal.-— An  objection  cannot 
be  made  on  appeal  for  the  first  time  that  certain  per- 
sons could  not  intervene  in  an  action  prosecuted  in  an 
inferior  Court. — McKenty  vs.  Gladwin,  10  Cal.,  p.  227. 

18.  Decision  of  lower  Court  as  to  Bight  of 
Parties  to  Intervene  cannot  be  Keviewed  on 
Mandamus. — A  motion  for  leave  to  intervene  in  an 
action,  made  at  any  stage  of  the  proceedings,  presents 
a  judicial  question  the  decision  of  which  cannot  be 

.  reviewed  or  controlled  by  the  Supreme  Court  by  man- 
damus, however  erroneous  it  may  be. — People  vs.  Sex- 
ton, 37  Cal.,  p.  532. 

19.  Generally. — See  Dutil  vs.  Pacheco,  21  Cal.,  p. 
441. 

388.    (§  656.)     When  two  or  more  persons,  asso-  Assooiates 

•  1  J  .  m&y  bo 

ciatea  in  any  business,  transact  such  business  under  a  saod  by 

•^  '  name  of 

common  name,  whether  it  comprises  the   names  of  ««8oci»tion. 
*^ch  persons  or  not,  the  associates  may  be  sued  by 
such  common  name,  the  summons  in  such  cases  being 
served  on  one  or  more  of  the  associates;  and  the  judg- 
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ment  in  the  action  shall  bind  the  joint  property  of  all 
the  associates,  in  the  same  manner  as  if  all  had  been. 
named  defendants  and  had  been  sued  upon  their  joint 
liability. 

Note.— This  is  substantially  Section  656  of  the  Prac- 
tice Act,  inserted  here  as  the  appropriate  place  for  it. 

1.  Action  may  bk  brought  against  a  Dkfejtd- 

ANT,   BUT  not  FOB  A  PLAINTIFF,  IN  FiRM  NaME. 

Defendants  may  be  sued  in  firm  name,  but  an  action 
cannot  be  brought  by  plaintiffs  in  firm  name. — Gilman 
vs.  Cosgrove,  22  Cal.,  p.  357. 

2.  Plaintiff  cannot  Sue  in  thk  name  of  the 
Firm. — A  complaint  should  set  forth  the  names  of  the 
individuals  composing  the  firm  as  plaintiffs,  if  the 
action  is  intended  to  be  in  behalf  of  the  individuals 
composing  such  firm. — Gilman  vs.  Cosgrove,  22  Cal., 
p.  367. 

3.  Complaint  in  an  Action  against  a  Compaky 
BY  ITS  Company  Name. — If  the  complaint  does  not 
show  the  existence  of  the  conditions  provided  for  in 
this  section,  and  a  judgment  is  rendered  by  default,  it 
is  a  debatable  question  whether  or  not  the  judgment  is 
void.  But  if  the  conditions,  as  required  by  this  sec- 
tion, appear  in  the  complaint,  and  the  summons  was 
served  on  one  of  the  members  of  the  company,  and 
judgment  is  had  by  default  against  the  company,  the 
judgment  may  be  enforced  against  the  joint  projwrty  of 
the  company. — Welch  vs.  Kirkpatrick,  30  Cal.,  p.  202. 

Court,  389.     (§  17.)     The  Court  may  determine  any  con- 

when  to  ,  . 

decide  con-  troversv  between  parties  before  it,  when  it  can  be  done 

troversyor  "^  ^  ' 

c^hOT  par-  without  j)rejudice  to  the  rights  of  others,  or  by  saving 
brought  In.  their  rights;  but  when  a  complete  determination  of 
the  controverey  cannot  be  had  without  the  presence  of 
other  parties,  the  Court  must  then  order  them  to  be 
brought  in.  And  when,  in  an  action  for  the  recovery 
of  real  or  personal  property,  a  person  not  a  party  to 
the  action,  but  having  an  interest  in  the  subject 
thereof,  makes  application  to  the  Court  to  be  made  a 
party,  it  may  order  him  to  be  brought  in,  by  the 
proper  amendment. 

Note. — 1.  Application  and  constkuction  op  Sec- 
tion.— See  Brooks  vs.  Hager,  6  Cal.,  p.  281;  see  note 
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No.  1  to  Sec.  385,  ante;  and  note  No.  1  to  Sec.  387, 
ante. 

2.  Clause  additional  to  the  Section  as  it  stood 

BKTORE  THE  ADOPTION  OP  THE  CODE  OF  CiVIL  PrO- 

CEDURE. — The  last  sentence,  commencing,  **And  when 
in  an  action  for  the  recovery  of  real  or  personal  prop- 
erty," etc.,  is  a  new  provision. 

3.  All  rights  determined  in  one  Action.— A 
Court  of  equity  will  not  permit  litigation  by  peace- 
meal.  The  whole  subject  matter,  and  all  the  parties, 
should  be  before  it,  and  their  respective  claims  deter- 
mined once  and  forever. — Wilson  vs.  Lassen,  5  Cal., 
p.  116.  The  rights  of  all  should  be  adjusted,  and  noth- 
ing left  open  for  future  litigation,  if  it  can  be  helped. — 
Ord  vs.  McKee,  5  Cal.,  p.  516. 

4.  Order  to  bring  in  other  parties. — Where  it 
turns  out  upon  the  trial  that  a  complete  determination 
of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  Court  should,  of  its  own  motion, 
order  them  to  be  brought  in  before  a  final  disposition  of 
the  case. — Settembre  vs.  Putnam,  30  Cal.,  p.  497. 

5.  Court  mat  bring  in  other  parties  without 
"WAITING  for  Demurrer. — The  omission  of  the  defend- 
ant to  demur  for  want  of  parties,  does  not  affect  the 
power  of  the  Court,  under  this  section  of  the  Code, 
from  directing  other  parties  to  be  brought  in  if  it  finds 
that  it  cannot  completely  determine  the  case  in  their 
absence. — Grain  vs.  Aldrich,  38  Cal.,  p.  514.  But  the 
riffht  of  demurrer  was  given  to  enable  the  Court  to 
bring  in  necessary  parties. — Warner  vs.  Uncle  Sam,  9 
Cal.,  p.  697. 

6.  What  may  be  Tried  in  Partition.— Any 
question  affecting  the  right  of  the  plaintiff  to  a  par- 
tition, or  the  rights  of  each  and  all  of  the  parties  in  the 
land,  may  be  put  in  issue,  tried,  and  determined  in 
such  action. — DeUprey  vs.  DeUprey,  27  Cal.,  p.  330. 

7.  Parties  to  Suit  for  Partition.— A  married 
woman  whose  husband  is  sued  in  partition  is  a  neces- 
sary party  if  she  claims  a  homestead  right  to  or  an 
interest  in  the  property  in  4ispute. — De  Uprey  vs. 
De  Uprey,  27  Cal.,  p.  329. 

8.  Disclaimer  in  Partition. — In  an  action  of  par- 
tition, a  defendant  cannot  claim  that  the  action  be  dis- 
missed as  to  him,  on  the  ground  that  his  answer 
disclaims  any  interest  in  the  land,  unless  he  has  made 
the  disclaimer  in  absolute  and  unconditional  terms. — 
De  Uprey  vs.  De  Uprey,  27  Cal.,  p.  329. 

9.  Wife  must  be  brought  in  in  action  to  Pore- 
CLoss  Mortgage  on  Homestead. — In  an  action  to 
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foreclose  a  mortgap^  against  a  husband  where  the 
defendant  sets  up  the  right  of  homestead,  the  Oourt 
should  order  the  wife  of  defendant  to  be  brought  in 
a  party,  as  no  decision  upon  the  question  of  home-si 
can  be  conclusive,  either  upon  the  husband  or  the  "wife, 
unless  both  are  parties. — Marks  vs.  Marks,  9  Oal., 
p.  96. 

10.  Even  accommodation  Gsanteeb  and  ficti- 
tious Depositaries  of  title  may  be  brought  its, — 
Although  some  of  the  parties  may  be  mere  accomiiio- 
dation  grantees  and  fictitious  dopo-^itAries  of  title,  still 
they  liave  a  right  to  be  heard  at  law  in  their  own  de- 
fense, before  Courts  of  chancery  can  pronoimce  defin- 
itely on  tfer  claims. — Knowles  vs.  Inches,  12  CaL, 
p.  213. 

11.  Who  are  unnecessary  Parties  and  xe£i> 
NOT  BE  brought  IN. — See  Peralta  vs.  Simon,  5  Cal., 
p.  313. 

12.  If  Persons  are  not  made  Parties  they  are 
UNAFFECTED  BY  JUDGMENT. — Pcrsons  not  parties  to  a 
suit  in  ejectment  and  in  possession  before  and  at  the 
time  it  is  brought,  or  those  claiming  under  them,  can- 
not be  ousted  by  the  writ  of  restitution  issued  upon  a 
judgment  therein  in  favor  of  the  plaintiff. — See,  also, 
for  other  particulars,  Sampson  vs.  Ohleyer,  22  Gal., 
p.  200, 


TITLE   lY. 

OP  THE  PLACE  OF  TRIAL  OF  CIVIL  ACTIONS. 

Section  392.  Certain  actions  to  be  tried  where  the  subject  or  some 

part  thereof  is  situated. 

393.  Other  actions,  where  the  cause  or  some  part  thereof 

arose. 

394.  Place  of  trial  of  actions  against  counties. 

395.  Other  actions,  according  to  the  residence  of  the  parties. 

396.  Action  maybe  tried  in  any  county,  unless  the  defendant 

demand  a  trial  in  the  proper  county. 

397.  Place  of  trial  may  be  changed  in  certain  cases. 

398.  When  Judge  is  dii>qualified,  cause  to  be  transferred. 

399.  Papers  to  be  transmitted.    Costs,  etc.    Jurisdiction,  etc. 

400.  Proceedings  after  judgment  in  certain  cases  transferred. 

392.  •  (§  18.)     Actions    for    the    following    causes 
must  be  tried  in  the  county  in  which  the  subject  of 
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the  action,  or  some  part  thereof,  is  situated,  subject  to  Certain 
the  power  of  the  Court  to  change  the  place  of  trial,  ^®hlre^h« 
as  provided  in  this  Code:  '      SSfiS 

1.  For  tlie  recovery  of  real  property,  or  of  an  es-  aituiSedl' 
tate  or  interest  therein,  or  for  the  determination,  in 

any  form,  of  such  right  or  interest,  and  for  injuries  to 
real  proj^erty ; 

2.  For  tlie  partition  of  real  property; 

3.  For  the  foreclosure  of  a  mortgage  of  real  prop- 

ertv. 

Where  the  real  property  is  situated  partly  in  one 
connty  and  partly  in  another,  the  plaintiff  may  select 
either  of  the  counties,  and  the  county  so  selected  is 
the  proper  county  for  the  trial  of  such  action. 

Note.— 1.   Actions  to  Foreclose  Mortgages— 

Itf  ust  be  tried  in  the  county  in  which  the  subject  of  the 

action,  or  some  part  thereof,  is  situated. — ^VaUejo  vs. 

Bandall,  5  Cal.,  p.  462;  but  see  Watts  vs.  White,  13 

Cal.,  p.  324,  overruling  this  case  in  some  particulars. 

2.  Residence  of  Parties  in  actions  concerning 
Real  Property  is  immaterial.— It  is  unnecessary 
to  mention  the  residence  of  the  parties,  or  either  of 
them,  in  actions  concerning  real  property.  The  statute 
only  provides  for  the  trial  of  actions  in  certain  coun- 
ties, and  with  reference  to  actions  to  recover  real  prop- 
erty, the  situation  of  the  premises,  and  not  the  resi- 
dence of  the  parties,  determines  the  county. — DoU  vs. 
Feller,  16  Cal.,  p.  433. 

3.  Mining  Claims  are  within  the  provisions 
OF  THIS  Section.— See  Hughes  vs.  Devlin,  23  Cal., 
p.  506,  affirming  Watts  vs.  White,  13  Cal.,  p.  324. 

4.  Not  applicable  to  Probate  Proceedings. — 
This  section  does  not  apply  to  probate  proceedipgs. — 
Estate  of  Chas.  G.  Scott,  15  Cal.,  p.  220. 

6.  Court  is  not  bound,  on  its  own  Motion,  to 
Change  the  Venue — It  is  a  matter  op  Right 
AS  to  the  Parties,  however.— For  convenience, 
parties  have  a  right  to  a  trial  of  particular  cases  in  par- 
ticular counties.  There  is  a  mere  privilege,  which  may 
be  waived  by  those  entitled  to  it.  It  must  be  claimed 
at  the  proper  time  and  in  the  proper  way.  It  is  not, 
by  our  statute,  matter  in  abatement  of  the  yrrit,  but  a 
mere  privilege  of  trial  of  the  suit  in  the  given  county. 

33 — ^Voi-.  I. 


268 


Code  of  Civil  Procedure. 


other 
actio; 


where 
taiiaeor 
•omepart 
thereof 


Plaoeof 
trial  of 
aetions 
against 
eoonties. 


The  party  desirlog  a  change  of  venue  should  move  the 
Court  to  change  the  place  of  trial,  and  then  the  Court, 
in  the  proper  case,  has  no  discretion  to  refuse  the  mo- 
tion.  It  seems  to  he  a  matter  of  peremptory  right. 
We  think  the  Court  is  not  hound,  of  its  own  motioD, 
to  change  the  venue,  and  overrule  bo  far  the  case  of 
Yallejo  vs.  Randall,  5  Ca].,  p.  401,  if  that  case  is  to  be 
80  construed.— Watts  vs.  White,  13  Cal.,  p.  324. 

393.  (§  19.)  Actions  for  the  following  causes  must 
be  tried  in  the  county  where  the  cause,  or  some  part 
thereof,  arose,  subject  to  the  like  power  of  the  Court 
to  change  the  pla<je  of  trial: 

1.  'For  the  recovery  of  a  penalty  or  forfeiture  im- 
posed by  statute;  except,  that  when  it  is  imposed  for 
an  offense  committed  on  a  lake,  river,  or  other  stream 
of  water,  situated  in  two  or  more  counties,  the  action 
may  be  brought  in  any  county  bordering  on  such  lake, 
river,  or  stream,  and  opposite  to  the  place  where  the 
offense  was  committed; 

2.  Against  a  public  oflBlcer,  or  peraon  especially 
appointed  to  execute  his  duties,  for  an  act  done  by  him 
in  virtue  of  his  office;  or  against  a  person  who,  by  his 
command  or  in  his  aid,  does  anything  touching  the 
duties  of  such  officer. 

Note. — The  second  subdivision  of  this  section,  which 
provides  that  actions  against  a  public  oflScer  for  iiets 
done  by  him  in  virtue  of  his  office,  shall  be  tried  in  the 
county  where  the  cause,  or  some  part  thereof,  arose, 
applies  only  to  affirmative  acts  of  the  officer,  by 
which,  in  the  execution  of  process,  or  otherwise,  he 
interferes  with  the  property  or  rights  of  a  third  person, 
and  not  to  mere  omissions  or  neglect  of  official  duty. — 
Elliott  vs.  Cronks,  Adm.,  13  Wend.,  p.  35;  Hopkins 
vs.  Hey  wood,  id.,  p.  265;  McMillan  vs.  Bichards,  9 
Cal.,  p.  420. 

394.  Actions  against  counties  may  be  commenced 
and  tried  in  any  county  in  the  Judicial  District  in 
which  such  county  is  situated,  unless  such  actions  are 
between  counties,  in  which  case  they  may  be  com- 
menced and  tried  in  any  county  not  a  party  thereto. 

Note.— Stats.  1854,  p.  194. 


Code  op  Civil  Procedure.  259 

(§  20.)     In  all  other  cases  the  action  must  other 

v«  /  actions, 

be  tried  in  the  county  in  which  the  defendants,  or  J^^^'^^"*' 
some  of  them,  reside  at  the  commencement  of  the  thl*pwSe!f 
action;  or,  if  none  of  the  defendants  reside  in  the 
State,  or,  if  residing  in  this  State,  the  county  in  which 
they  reside  is  unknown  to  the  plaintiff,  the  saine  may 
be  tried  in  any  county  which  the  plaintiff  may  desig- 
nate in  his  complaint;  and  if  the  defendant  is  about 
to  depart  from  the  State,  such  action  may  be  tried  in 
any  county  where  either  of  the  parties  reside  or  service 
is  bad;  subject,  however, *to  the  power  of  the  Court  to 
change  the  place  of  trial  as  provided  in  this  Code. 

NOTE.--I.   CORPOKATION   HAS   A   RSSIDKNCIC  whePO 

itfl  principal  office  or  place  of  business  is  established, 
and  is  included  within  the  provisions  of  this  section. — 
Jenkins  vs.  Cal.  Stage  Co.,  22  Cal.,  p.  538;  see,  also, 
lioqisville  R.  B.  Co.  vs.  Letson,  2  How.  U.  S.,  p.  497; 
Ang.  &  Ames  on  Corp.,  pp.  6,  265,  404-407,  440. 

2.  Action  trucd  where  Devekdant  resides.— 
Defendant  has  a  right  to  have  the  case  tried  in  the 
county  where  he  resides,  except  in  the  cases  otherwise 
provided  by  this  Code. — Loehr  vs.  Latham,  15  Cal.,  p. 
418. 

3.  Whek  a  Public  Officer  is  Defendant. — 
See  Sec.  393,  ante,  and  note. 

4.  Not  applicable  to  Probate  Proceedings. — 
This  section  does  not  apply  to  probate  proceedings. — 
See  Estate  of  Charles  6.  Scott,  15  Cal.,  p.  220. 

5.  Habeas  Corpus  not  to  run  out  of  County. — 
The  writ  of  habeas  corpus  should  not  issue  to  run  out 
of  the  county,  unless  for  good  cause  shown — as  the 
absence,  disability,  or  refusal  to  act  of  the  local  Judge — 
or  other  reason  showing  that  the  object  and  reason  of 
the  law  requires  its  issuance. — ^Ex  Parte  Ellis,  11  Cal., 
p.  225. 

396.     If  the  county  in  which  the  action  is  com-  Action  may 

be  tried  in 

menced  is  not  the  proper  county  for  the  trial  thereof  »ny  ^'^  tS^* 
the  action   may,  notwithstanding,  be  tried  therein,  ^eSSSda 
unless    the    defendant,  at  the  time  he  appears  and  proiw*^* 
aoswera   or  demurs,  files  an  affidavit  of  merits,  and  ^^ 
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demands,  in  writing,  that  the  trial  be  had  in  the  proper 
county. 

Note.— See  note  to  Sec.  397. 

SSfn^a  ^^'^'     (§  ^^•)     "^^^  Court  may,  on  motion,  change 

tooort^m^  the  place  of  trial  in  the  following  cases: 
cases.  2^  When  the  county  designated  in  the  complaint  is 

not  the  proper  county; 

2.  When  there  is  reason  to  believe  that  an  impar- 
tial trial  cannot  be  had  therein; 

3.  When  the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  promoted  by  the  change; 

4.  When  from  any  cause  the  Judge  is  disqualified 
from  acting. 

Note. — 1.  Motion,  when  made. — Where  the  con- 
venience of  witnesses  is  the  ground  of  the  motion,  it 
should  not  be  made  till  after  issue  joined. — Hubbard 
vs.  National  Protection  Insuinnce  Co.,  11  How.,  p.  149; 
Merrill  vs.  Grinnell,  10  id.,  p.  .31;  s.  c,  12  N.  Y.  Seq. 
Obs.,  p.  286;  Hinchman  vs.  Butler,  7  How.,  p.  402; 
Hartraan  vs.  Spencer,  5  id.,  p.  135;  see,  also,  Sup.  Ct. 
Rules,  pp.  59, 60. 

2.  "When  Motion  must  be  made.— In  Reyes  vs. 
Sandlbid,  5  Cal.,  p.  117,  and  in  Toombs  vs.  Randall,  3 
Cal.,  p.  438,  it  was  held  that  an  objection  to  the  venue 
must  be  made  in  the  answer,  and  comes  too  late  after 
an  answer  to  the  merits;  it  follows  that  such  a  motion, 
on  grounds  disclosed  by  the  complaint,  must  be  made 
before  or  at  the  time  of  filingf  demurrer.  By  filing  a 
demurrer,  and  consenting  to  set  the  case  for  trial  at  a 
particular  d^,  the  (defendant  waives  his  right  to  move 
for  a  change  of  venue. — Pearkes  vs.  Freer,  9  Cal.,  p. 
643;  see,  ako,  Jcres  vs.  Frost,  28  Cal.,  p.  246.  Ses  Sec. 
896,  which  modifies  the  rule  of  these  decisions  in  some 
respects. 

3.  Parties,  and  not  Court,  to  make  Motion.— 
Motion  should  be  made  by  the  parties  to  the  suit,  and 
not  by  the  Court,  in  the  first  instance. — Watts  vs. 
"White,  13  Cal.,  p.  324. 

4.  Change  of  Venue  discretionary  with  Judok. 
The  granting  of  a  change  of  venue  on  the  ground  that 
a  fair  and  impartial  trial  cannot  be  had,  and  other 
grounds,  is  discretionary  with  the  Courts,  and  is  sub- 
ject to  revision  only  in  cases  of  clear  abuse. — "Watson 
vs.  Whitney,  23  Cal.,  p.  378;  Sloan  vs.  Smith,  3  Cal., 
p.  410;  Pierson  vs.  McCahill,  22  Cal.,  p.  131;  People 
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V9.  Sexton,  ^4  Cal.,  P-  78;  People  vs.  E'ishcr,  6  Cal.,p. 
155,  commenting  on  People  vs.  Lee,  5  Cal.,  p.  354. 
And  the  gi anting  of  time  to  tile  eounter  affidavits,  on  a 
motion  to  change  the  place  of  trial,  is  a  matter  of  dis- 
cretion in  the  lower  Court. — Pierson  vs.  McCahill,  22 
Cal.,  p.  127. 

5.  Whkn  Change  of  Vknue  is  not  Dibcretion- 
ARY.— The  Court  has  no  discretion  as  to  change  of 
venue  when  an  action  concerning  real  estate  is  brought 
in  the  wrong  county,  A  motion  to  change  the  place  of 
trial,  and  not  a  demurrer,  is  the  proper  proceeding,  and 
the  trial  mu>t  be  changed  as  a  matter  of  right. — Watts 
Ts.  White,  13  Cal.,  p.  321. 

6.  Right  to  Change  Place  of  Trial  may  be 
"Waived. — For  convenience,  parties  have  a  right  to 
a  trial  of  particular  cases  in  particular  counties.  This 
is  a  m;^re  privilege,  which  may  be  waived  by  those 
entitled  to  it.  It  must  be  claimed  at  the  proper  time, 
and  in  the  proper  way.  It  is  not,  by  our  statute, 
matter  in  abatement  of  the  writ,  but  a  mere  privilege 
of  trial  of  the  suit  in  the  given  county.  The  party  de- 
siring a  change  of  venue  should  move  the  Court  to 
change  the  place  of  trial,  and  then  the  Court,  in  the 
proper  case,  ha?  no  discretion  to  refuse  the  motion.  It 
eecms  to  be  a  matter  of  peremptory  right.  AVe  think 
the  Court  is  not  bound,  of  its  own  motion,  to  change 
the  venue,  and  overrule,  so  far,  the  case  of  Vallejo  vs. 
Knndall,  5  Cal.,  p.  461,  if  that  ca.sc  is  to  be  so  con- 
strued.—Watts  vs.  White,  13  Cal.,  p.  324. 

7.  Resisting  Change  of  Venue— What  Facts 
should  govern  court  in  granting  change. — 
"When  a  defendant  applies  for  a  change  of  the  place 
of  trial,  on  the  ground  that  the  action  was  not  brought 
in  the  county  where  he  resides,  the  plaintiff  has  a  right 
to  oppose  the  motion, iby  showing  that  the  "con- 
venience of  witnesses  and  the  ends  of  justice  would 
"be  promoted  "  by  refusing  the  change,  and  such  facts 
should  govern  and  control  the  Court  in  determining 
the  question  whether  the  application  for  the  change 
should  be  granted  or  not. — Loehr  vs.  Latham,  15  Cal., 
p.  418;  Picrson  vs.  McCahill,  22  id.,  p.  127;  Jenkins 
vs.  California  Stage  Co.,  22  Cal.,  p.  538;  see,  also, 
Fickens  vs.  Jones  (not  reported),  Parker's  Cal.  Digest, 
Vol.  2,  p.  82. 

8.  Opporino  the  Motion.— The  motion  on  the  part 
of  the  defendant,  to  change  the  place  of  trial  for  the 
convenience  of  witnesses,  may  be  resisted  by  the 
plaintiff  by  affidavit,  showing  that  he  has  an  equal  or 
greater  number  of  material  witnesses  than  the  defend- 
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ant  residing  in  or  near  the  county  in  which  venue  is 
laid.—Gilbert  vs.  Chapman,  1  How.,  p.  56;  Spencer 
vs.  Hurlburt,  2  Caines,  p.  374;  Du  Boys  vs.  fVonk,  3 
id.,  p.  95;  Stouten bergh  vs.  Legg,  2  Johns.,  p.  481; 
Anonymous,  7  Cow.,  p.  102;  Onondaga  Co.  Bank  va. 
Shepeid,  19  "Wend.,  p.  10;  Sherwood  vs.  Steele^  12  id., 
p.  294. 

9.  When  Action  commenced  in  wrong  Coubt  it 
may  yet  be  retained  there  if  convekiekcz  of 
"Witnesses  require  it.    Practice  in  such  cabe. — 
"When  defendant  was  not  Fued  in  the  county  of  his  resi- 
dence, and  moved  to  change  the  place  of  trial  to  such 
county,  plaintiff  may  make  a  counter  motion  to  retain 
the  cauFc  on  account  of  convenience  of  witnesses,  and 
then  defendant  can  reply  to  the  allegations  as  to  the 
convenience  of  witnesses;  or  plaintiff,  ins^tead  of  a  coun- 
ter motion,  may  simply  resist  the  motion  of  defendant, 
but  reasonable  time  i=hould  be  allowed  defendant,  if 
desired,  to  meet  the  matter  set  up  in  opposition  to  the 
original  motion. — Loehr  vs.  Latham,  15  Gal.,  p.  418. 
Pierson  vs.  McCahill,  22  Cal.,  p.  127.    But  if  the  plain- 
tiff should  neglect  to  present  the  facts  as  to  conve- 
nience of  witnesses,  and  the  place  of  trial  bhould  once 
be  changed  to  the  county  where  defendant  resides,  it  is 
doubtful  whether  the  plaintiff  can  afterwards  apply  to 
the  Court  to  which  it  has  thus  been  removed,  to  have 
it  sent  back  again. — Pierson  vs.  McCahill,  22  Cal.,  p. 
127. 

10.  The  Affidavit  by  Plaintiff  to  retain  a 
Cause  for  Trial  in  a  County  not  the  residence 

\  ,  OF  the  Defendant,  upon  the  ground  of  convenience 

\         of  witnesses,  must  contain  the  names  of  the  witnesses, 

/  \  and  the  evidence  as  to  the  con v6nience  should  be  as  full 
and  particular  as  that  which  is  required  upon  appli- 
cation for  this  cause  to  transfer  the  trial  to  another 
county. — Loehr  vs.  Latham,  15  Cal.,  p.  418. 

11.  Affidavit  on  motion  for  Change  of  Venue 
MUST  STATE  WHAT. — The  facts  should  be  stated  in  the 
affidavit  in  such  a  manner  as  to  enable  the  Court  to 
draw  its  own  inference  whether  or  not  an  impartiai 
trial  could  be  had  in  the  particular  case,  admitting  that 
a  prejudice  did  exist  in  the  community  against  the 
defendant. — Sloan  vs.  Smith,  3  Cal.,  p.  412. 

12.  "Where  the  witnesses  of  Plaintiff  residx 
IN  the  place  from  which  Defendant  applies  to 
MOVE  THE  trial.— If  the  affidavit  of  a  defendant  for 
a  change. of  venue,  because  a  fair  trial  cannot  be  bad, 
shows  that  all  theT  witnesses  of  the  plaintiff  reside  in 
the  place  from  which  the  defendant  seeks  to  remove  the 
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cause,  it  has  an  appearance  as  though  he  was  endeavor- 
ing to  escape  from  the  effects  of  their  testimony  by  a 
removal  of  the  cause,  and  should  cause  the  application 
to  be  regarded  with  suspicion. — Sloan  vs.  Smith,  3 
Cal.,  p.  412. 

13.  Thk  Plaintiff  in  an  action  mat  have  the 
PLACE  OF  trial  CHANGED  upon  a  proper  showing, 
equally  with  the  defendant.  There  is  nothing  in  the 
statute  forbidding  it.  This  section  does  not  confine  this 
motion  to  the  defendant,  but  leaves  it  open  fot*  both 
parties.  As  a  general  rule,  the  action  should  be  com- 
menced in  the  county  where  the  defendants  reside;  but 
if,  after  the  issues  are  made  up  and  each  party  knows 
the  facts  necessary  to  be  proved,  the  plaintiff  should 
find  that  the  convenience  of  his  witnesses  requires  that 
the  trial  should  be  had  in  some  other  county,  where  the 
cause  of  action  arose,  and  where  his  witnesses  reside, 
he  is  certainly  as  much  entitled  to  a  change  as  the 
defendant  would  be  under  the  same  circumstances,  and 
he  should  not  be  denied  that  right  because  he  has 
brought  his  action  in  the  county  where  the  defendants 
reside,  or  where  the  personal  property  in  controversy 
may  happen  to  be  found.  The  present  case  shows  the 
importance  of  thus  establishing  the  rule.  (See  facts.) — 
Grewell  vs.  Walden,  23  Cal.,  p.  169.  In  New  York, 
however,  it  was  held  that  the  plaintiff  cannot  directly 
move  to  change  his  venue,  but  may  change  it,  by 
amending  his  complaint,  of  course,  within  the  time 
allowed,  or  by  motion  for  leave  to  amend,  after  the  time 
to  amend,  of  course,  has  expired. — S  wartwout  vs.  Payne, 
16  Johns.,  p.  148;  Wakelee  vs.  Sprague,  7  Cow.,  p.  164. 

14.  Where  a  strong  prejudice  exists,  so  that 

A  FAIR  AND  IMPARTIAL    TRIAL    CANNOT    BE    HAD.— 

See  Fickens  vs.  Jones  (not  reported),  Parker's  Cal. 
Digest,  Vol.  II,  p.  82. 

15.  The  influence  of  the  office  of  Sheriff  is 
not  sufficient  cause  to  change  the  venue,  on  the  ground 
that  it  will  prevent  a  fair  and  impartial  trial. — Baker 
vs.  Sleight,  Sheriff,  etc.,  2  Caines,  p.  45. 

16.  The  existence  of  a  party  spirit  in  the 
county  where  the  venue  is  laid,  against  the  party 
making  the  application,  is  not  adequate  ground  for 
changing  the  place  of  trial. — Zobieskie  vs.  Bauder,  1 
Caines,  p.  487. 

17.  Where  there  are  more  Di^fendants  than 

ONE,   ALL    MUST    JOIN    IN    THE    MOTION.  —  SaiUy  VS, 

Button,  6  Wend.,  p.  508;  Welling  vs.  Sweet,  1  How. 
Pr.,  p.  156.  And  where  all  do  not  so  join,  good  reason 
must  b^  shown  therefor. — Id.    And  this  doctrine  was 
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established  in  Fickens  vs.  Jones  (not  reported),  Parker*! 
Cal.  Digest.,  Vol.  2,  p.  82. 

18.  When  all  Defendants  need  not  joiit  in 
Motion. — In  an  action  against  hcveral  defeiidanta, 
where  some  of  them  ]iave  suflbred  default,  the  others 
may  move  to  change  the  venue. — Chace  vs.  Besham, 
12  Wend.,  p.  200.  So,  if  the  action  be  in  form  against 
several  defendants,  and  process  be  served  upon  a 
part  only.— -Brittain  vs.  Peabody,  4  Hill,  p.  62,  n. 

19.  Incapacity  of  Judge   to  act.— Section  170 
of  this  Code  provides  that  "  a  Judge  shall  not  act  as 
such  in  any  of  the  following  ca^es:  when  he  is  related 
to  either  party  by  consanguinity  or  affinity  within  the 
third  degree.    *    *    *    But  this  section  shall  not  apply 
to  the  arrangement  of  the  calendar  or  the  ref^ulation  of 
the  order  of  business."    These  are  the  only  exceptions 
mentioned.    This  section  (397)  of  the  Code  authorizes 
the  Court  to  change  the  place  of  trial,  *'  when,  from 
any  cause,  the  Judge  is  disqualified  from  acting  in  the 
action.*'    These  are  mere  formal  matters,  which  deter- 
mine no  question  in  dispute  between  the  parties  in  any 
way  affecting  the  merits  of  the  controversy.      Bwt^ 
beyond  these  acts,  tlie  Judge  is  totally  disqualified  from 
sitting  in  the  case.    Even  if  no  objection  is  made,  he 
has  no  right  to  act,  and  ought,  of  his  own  motion,  to 
decline  to  sit  as  Judge.    In  Oakley  vs.  Aspinwall,  8 
Comstock,  where  a  Judge  sat  in  the  case  at  the  earnest 
solicitation  of  the  party  most  interested  in  excluding 
him,  and  with  the  consent  of  both  parties,  it  was  held 
that  the  judgment  which  depended  upon  his  concur^ 
rence  was  vitiated. — People  vs.  Josd   Ramon  de  la 
Guerra,  24  Cal.,  p.  77;   see,  also,  De  la  Guerra  vs. 
Burton,  23  Cal.,  p.  592. 

20.  Incapacity  of  Judge — Exhibition  of  parti- 
ban  FEELING  BY  JuDOE,  ETC.— The  exhibition  by  a 
Judge  of  partii^an  feeling,  or  the  unnecessary  expression 
of  an  opinion  upon  the  justice  or  merits  of  a  contro- 
versy, though  exceedingly  indecorous,  improper,  and 
reprehensible,  as  calculated  to  throw  suspicion  upon 
the  judgment  of  the  Court,  and  bring  the  adminietra- 
tion  of  justice  into  contempt,  are  not,  under  our  statute, 
sufficient  to  authorize  a  change  of  venue,  on  the  ground 
that  the  Judge  is  disqualified  from  sitting.  The  law 
estnblit^hes  a  different  rule  for  determining  the  qiiali- 
fisation  of  Judges  from  that  applied  to  jurors.— Mc- 
Cauley  vs.  Weller,  12  Cal.,  p.  523;  see,  also,  People 
vs.  Williams,  24  Cal.,  p.  31. 

21.  Change   of   Venue   in   Pbobate   Court.— 
Wlien  the  Probate  Judge  is  interested  in  an  estate,  or 
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in  money  coming  to  the  heirs  therefrom,  he  has  no 
jurisdiction  to  act  as  Judge  therein,  and  should  grant  a 
change  of  venue.  It  is  no  excuse  for  refusing  a  change 
of  vonue  in  such  case  to  say  that  the  Judge  decided 
correctly  upon  the  matter  before  him  after  refusing 
Fuch  change  of  venue. — Estate  of  "White,  87  Cal.,  p. 
190. 

22.  Fraudulent  Debtor  confkbsinq  several 
fraudulent  judgments  in  different  courtb. — 
See  Uhlfelder  vs.  Levy,  9  Cal.,  p.  607. 

23.  The  effect  of  an  Appeal  from  Order  re- 
fusing CHANGE  OF  Venue  is  to  stay  all  further  pro- 
ceedings in  the  action  until  the  determination  of  such 
appeal. — Pierson  vs.  McCahill,  23  Cal.,  p.  249. 

24.  Transfer  of  Actions  to  United  States 
Courts.— See  Greely  vs.  Townsend,  25  Cal.,  p.  604; 
Calderwood  vs.  Hager,  20  Cal.,  p.  167;  Calderwood  vs. 
Brady,  28  Cal.,  p.  97;  McGrau  vs.  McGlynn,  32  Cal., 
p.  257.  See  the  subject  fully  discussed  in  Notes  13, 14, 
15,  16  of  Sec.  33,  ante.  The  provisions  of  "An  Act  to 
provide  for  certif3'ing  and  removing  certain  cases  from 
the  Courts  of  this  State  to  the  United  States  Circuit 
Courts,  and  to  remove  by  writ  of  error  certain  cases 
from  the  Supreme  Court  of  this  State  to  the  Supreme 
Court  of  the  United  States,"  passed  Apiil  0th,  1855 
(Stats.  1855,  p.  80),  have  been  omitted  from  the  Code. 
It  has  been  held  that  the  State  Logi.-lature  had  no 
power  to  confer  jurisdiction  on  the  Fedt^ral  Courts,  nor 
to  provide  for  the  mode  of  exercising  its  juriJ^diction. 
Say  the  Court,  in  Greeley  vs.  Townsend :  The  origin 
and  history  of  the  Act  of  the  9th  of  April,  1855  (Stats. 
1855,  p.  80),  are  well  known.  Five  months  piior  to  its 
passage  the  then  Supreme  Court  of  this  State,  in  the 
case  of  Johnson  vs.  Gordon,  4  Cal.,  p.  368,  had  decided 
that  the  twenty-fifth  section  of  the  Federal  Judiciary 
Act  of  1789  was  unconstitutional,  and  declared  that  no 
case  could  be  taken  from  n  State  to  a  Federal  Court  by 
writ  of  error,  or  otherwise.  The  deci.-ion  was  made 
upon  the  authority  of  the  Court  of  Appeals  of  Virginia, 
in  the  case  of  Martin  vs.  Hunter's  Lessee,  last  test 
upon  the  bloody  battlefields  of  the  Republic.  Startled 
by  the  judicial  enunciation  of  this  doctrine  by  the  high- 
est Court  of  the  State,  the  Legislature  sought  to  pro- 
vide a  remedy  against  its  supposed  evils  by  interposing 
a  "barrier  to  its  further  judicial  progress,  apparently 
without  pausing  to  consider  whether  a  remedy  was 
within  the  constitutional  reach  of  State  legislation. 


34 — Vol..  I. 
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The  motive  was  a  good  one;  but,  as  all  must  admit,  the 
power  was  wnntitig.    It  is  not  within  the  constitutional 
power  of  a  State  Legislature  to  confer  jurisdiction  upoo 
Federal  Courts,  or  prescribe  the  means  or  mode  of  its 
exercise.    That  subject  belongs  exclusively  to  the  Fed- 
eral Qovernment,  and  must  be  regulated  solely  by  the 
Federal  Constitution  and  the  laws  of  Congress.    While, 
therefore,  I  appreciate  the  motive  of  the  Legislature  in 
passing  the  Act  in  question,  I  am  compelled  to  deny 
its  power,  and  must  hold  that,  so  far  as  the  Act  attempts 
to  prescribe  a  rule  for  judicial  conduct  in  cases  like  the 
present,  it  is  wholly  inoperative. — Greely  vs.  Town- 
send,  25  CaU,  p.  613;  see,  also,  The  Glen  Falls  Ins.  Co. 
vs.  Judge  of  the  Jackson  Circuit  Court,  21  Mich.,  p. 
577. 


When  308.     If  an  action  or  proceeding  is  commenced  or 

Jadgeis  .  .  . 

disquaii-      pendinff  in  a  Court,  and  the  Judfi^e  or  Justice  thereof 

llod,  cause      r  o  ^  o 

forT^dL'*"""  i^  disqualified  from  acting  as  such,  or  if  for  any  cause 
the  Court  orders  the  place  of  trial  to  be  changed,  it 
must  be  transferred  for  trial  to  a  Court  the  parties  may 
agree  upon  by  stipulation  in  writing,  or  made  in  open 
Couii;  and  entered  in  the  minutes;  or,  if  they  do  not 
so  agree,  then  to  the  nearest  Court  where  the  like 
objection  or  cause  for  making  the  order  does  not  exist, 
as  follows: 

1.  K  in  the  District  Court,  to  another  District  Court; ' 

2.  If  in  a  County  Court,  to  some  other  County  Court; 

3.  If  in  the  Probate  Court,  to  some  other  Probate 
Court; 

4.  If  in  a  Justice's  Court,  to  another  Justice's  Court 
in  the  same  county. 


Papers  to 
be  trans- 
mitted. 


Costs,  oto. 


Jnrfsdio- 
tion,  eto. 


399.  When  an  order  is  made  transferring  an  action 
or  proceeding  for  trial,  the  Clerk  of  the  Court,  or 
Justice  of  the  Peace,  must  transmit  the  pleadings  and 
papers  therein  to  the  Clerk  or  Justice  of  the  Court  to 
which  it  is  transferred.  The  costs  and  fees  thereof 
a;id  of  filing  the  papers  anew,  must  be  paid  by  the 
party  at  whose  instance  the  order  was  made.  The 
Court  to  which  an  action  or  proceeding  is  transferred 


r 
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has  and  exercises  over  the  same  the  like  jurisdiction 
as  if  it  had  been  originally  commenced  therein. 

400.    When  an  action  or  proceeding  ali'ecting  the  Pfocm^- 
title  to  or  possession  of  real  estate  has  been  brought  in  ij  w?tain 
or  transferred  to  any  Court  of  a  county  other  than  the  fo^^'""" 
county  in  which  the  real  estate,  or  some  portion  of  it, 
ia  situated,  the  Clerk  of  such  Court  must,  after  j&nal 
judgment  therein,  certify,  under  his  seal  of  office,  and 
transmit  to  the  corresponding  Court  of  the  county  in 
which  the  real  estate  affected  by  the  action  is  situ- 
ated, a  copy  of  the  judgment.    The  Clerk  receiving 
such  copy  must  file,  docket,  and  record  the  judgment 
in  the  records  of  the  Court,  briefly  designating  it  as  a 

judgment  transferred  from  Court  (naming  the 

proper  Court) . 


TITLE  V. 

OF  THE  MANNER  OF  COMMENCING  CIVIL  ACTIONS. 

Sectiok  405.  Action*!,  how  coninienced. 

406.  Complaint,  how  indorsed.    When  summons  may  be 

issued,  and  how  waived. 

407.  Summons,  how  issued,  directed,  and  what  to  contain. 

408.  Alias  summons. 

409.  Notice  of  the  pendency  of  an  action  affecting  the  title 

to  real  property. 

410.  Summons,  how  served  and  returned. 

411.  Summons,  how  served. 

412.  Publication  when  defendant  is  absent  from  the  State, 

concealed,  or  a  foreign  corporation  having  no  agent, 
etc. 

413.  Manner  of  publication  and  appointment  of  attorney. 

414.  Procee4ings  where  there  are  several  defendants  and 

part  only  are  served. 

415.  Proof  of  service,  how  made. 

416.  When  jurisdiction  of  action  acquired. 

405.    (§  22.)     Civil  actions  in  the  Courts  of  this  Actions, 

^  '  how  coin- 

State  are  commenced  by  filing  a  complaint  and  the  menoed. 

issuing  of  summons  thereon. 
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Note. — 1.  Actions,  when  Commenced. — ^Actions 
are  commenced  by  filing  complaint  and  issuing  sum- 
mons.— Dupuy  v:>.  Shear,  29  Cal.,  p.  239.   And  an  action 
is  not  commenced  until  the  i>>iiaiicc  of  summons  under 
the  provisions  of  the  statute  limiting  the  time  for  the 
enforcement  of  mechanics'  Hens. — Green  vs.  The  Jack- 
son Water  Co.,  10  Cal.,  p.  375.    The  provisions  of  Sec- 
tion 350,  that  actions  are  commenced  within  the  mean- 
ing of  the  Statute  of  Limitations,  upon  the  filing  of  a 
complaint  without  the  issuance  of  summons,  does  not 
apply  to  time  of  commencing  an  action  for  the  enforce- 
ment of  a  mechanic's  lien;  such  an  action  is  not  com- 
menced until  complaint  is  filed  and  summons  issued. — 
See  Flandreau  vs.  Whit<5,  18  Cal.  p.  640. 

2.  Action  commenced  within  the  meaning  ot 
Statute  of  Limitations. — The  action  is  commenced 
within  the  meaning  of  the  Title  as  to  time  of  commenc- 
ing actions  as  soon  as  the  complaint  is  filed. — See  note 
to  Sec.  350,  ante  (Statute  Limitations),  referring  to 
Sharp  vs.  Maguire,  19  Cal.,  p.  577;  Pimental  vs.  San 
Francisco,  21  Cal.,  p.  351;  Allen  vs.  Marshall,  34  Cal,, 
p.  165;  Adams  vs.  Patterson,  35  Cal.,  p.  124. 

Complaint,       406.     (§  23.)     The  Clerk  must  indorse  on  the  com- 

indorsed,      plaint  the  day,  month,  and  year  that  it  is  filed,  and  at 

any  time  within  one  year  thereafter  the  plaintift*  may 

have  summons  issued.     But  at  any  time  after  the  com- 

Wheneum-  plaint  is  filed  the  defendant   may,  in  writing,  or  by 

moDS  may 

Jo^ssued,     appearing  and  answering   or  demurring,  waive  the 
waived.       issuing  of  summons. 

Note.— 1.  Summons  is  waivitd  by  yoluntabt 
appearance  of  Defendant. — Although  the  action  is 
said,  by  Sec.  405  of  the  Code,  to  be  commenced  by  the 
filing  a  complaint  and  issuing  a  summons,  yet  by  Sec. 
416  it  is  provided  that  a  voluntary  appearance  shall  bo 
equivalent  to  personal  service  of  the  summons.  Put- 
ting in  an  answer  is  an  appearance,  and  such  an  appear- 
ance must  be  held  to  be  a  waiver  of  the  mere  formality 
of  issuing  a  summons,  the  service  of  which  in  such  case 
becomes  unnecessary.  The  only  purpose  of  the  sum- 
mons is  to  bring  the  defendant  into  Court.  It  is  con- 
stantly said  by  Courts,  when  actions  are  commenced 
by  the  service  of  process,  as  by  capias  ad  responden- 
dum, that  a  voluntary  appearance  waives  all  defects  of 
process,  even  when  objection  is  taken  in  the  same  action. 
Under  our  practice,  the  plaintiff,  by  filing  his  com- 
plaint, goea  himself  into  Court;  and  although  he  may 
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not  choose  to  take  out  n  summons,  we  think  he  cannot 
object  to  the  defendant  coming  in  and  answering  the 
complaint,  an^r  more  than  he  could  object  to  the  defend- 
ant's voluntary  appearance  alter  the  plaintifi'had  taken 
out  a  summons  which  ho  did  not  choose  to  serve. 
Quite  as  little  can  the  defendant  in  a  collateral  action 
object  that  there  was  no  action  pending,  after  having 
voluntarily  put  in  an  answer  to  the  complaint  on  file. — 
Hayes  vs.  Shattuck,  21  Cal.,  p.  54. 

2.  Summons  is  waived  by  appearance  or  De- 
fendant's Attorney.— See  Suydam  vs.  Pitcher,  4 
Cal.,  p.  280. 

3.  TVhkn  appearance  by  mistake  does  not 
AVOID  issuance  OF  SUMMONS. — If  an  attorney  author- 
ized to  appear  for  a  part  only  of  several  defendants 
inadvertently  files  an  answer  for  all,  and,  discovering 
his  mistake,  obtains  an  order  allowing  him  to  withdraw 
his  answer  and  file  a  new  one,  limited  to  the  defendants 
for  whom  he  intended  to  answer,  the  Court  acquires 
jurisdiction  only  of  those  defendants  for  whom  the 
attorney  finally  appears. — Forbes  vs.  Hyde,  31  Cal.,  p. 
342. 

4.  Time  when  Summons  may  issue. — In  1860  this 
section  was  amended  so  as  to  read  as  follows:  ^*And 
at  any  time  within  one  year  after  the  filing  of  the  same, 
the  plaintiff  may  have  a  summons  issued."  These  are 
the  only  provisions  prescribing  the  mode  of  commenc- 
ing suits  and  authorizing  the  issue  of  a  summons.  The 
summons  authorized  by  this  section  to  be  issued, 
whether  one  or  more,  issues  as  a  matter  of  course  upon 
application  to  the  Clerk.  The  party,  upon  filing  his 
complaint  and  paying  the  costs,  has  a  right  to  it,  and  no 
order  by  the  Court  or  Judge  is  required.  But  the  sec- 
tion was  amended  in  1860,  and  limited  the  time  within 
which  the  summons  provided  for  in  that  and  the  pre- 
ceding section  could  be  issued  to  one  year  after  the 
filing  of  the  complaint.  This  is  an  amendment  which 
merely  affects  the  mode  of  proceeding,  and  all  proceed- 
ings thereafter  taken  must  be  in  accordance  with  that 
provision.  A  summons  thereafter  to  bo  issued  as  a 
matter  of  absolute  right,  must  issue  by  virtue  of  the  ' 
provisions  of  the  section  as  amended,  because  there  is 

no  other  provision  authorizing  the  issue  of  any  sum- 
mons. Conceding,  then,  that  under  the  provisions  of 
Sees.  405  and  406,  a  party  may  have  more  than  one 
summons  issued  on  the  same  complaint,  they  must  all 
be  issued  within  the  time  prescribed,  for  if  ho  relies 
upon  the  provisions  of  that  section  to  establish  his 
right,  he  cannot  have  more  than   these  provisions 
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authorize.    A  technical  alias  summons  is  not  kno'wn 
to  our  law,  and,  in  fact,  under  our  system  of  practice 
there  is  no  necessity  for  one.    The  summons  specifies 
no  return  day,  and  when  it  has  once  been  issued,  it  may 
be  served  and  returned  at  any  time,  without  reference 
to  the  time  of  the  commencement  of  the  next  term  ©r 
Court.    It  is  served  by  delivering  a  copy  to  the  defend- 
ant.   If  more  than  one  summons  is  authorized  by  the 
Practice  Act,  the  second  has  no  necessary  connection 
with  or  dependence  upon  the  first.    It  is  based  upon 
the  complaint  alone.    Tlie  capias  acl  respondendum^ 
under  the  common  law  system,  was  returnable  at  the 
next  succeeding  term  of  the  Ck)urt,  and  a  return  of  the 
writ  was  a  necessary  prerequisite  to  the  issuing  of  en 
alias.    It  w^as  also  necessary,  on  return  of  the  capias^ 
that  a  continuance  roll  should  be  made  up,  and,  unless 
there  was  a  continuance,  there  was  nothing  to  connect 
an  alias^  or  plurieSy  with  the  capias  upon  which  it 
depended,  and  the  suit  failed.    Unless  the  continuity  of 
the  proceedings  was  kept  up  by  a  continuance  roll  from 
the  issuing  of  the  capias  to  the  issuing  of  the  alias  or 
pluries  upon  which  the  defendant  w^as  arrested,  the 
issue  of  the  capiat  within  the  time  specified  in  the 
Statute  of  Lin^itations  would  not  save  the  action,  where 
the  arrest  was  made  on  an  alias  issued  after  the  statute 
had  run  upon  the  demand  in  suit.    A  party  might, 
doubtless,  issue  as  many  writs  of  capias  as  he  pleased 
on  the  same  demand,  without  reference  to  the  return  of 
the  prior  wnt;  but  in  such  case  the  suing  out  of  such 
writ  would  bo  the  institution  of  a  new  suit,  and  not  be 
a  process  in  the  same  suit.    But  these  principles  have 
no  relevancy  to  our  system. — Dupuy  vs.  Shear,  29  Cal., 
p.  241. 

5.  Service  of  Summons  after  Notice  of  Mo- 
tion TO  Dismiss  for  Want  of  Prosecution. —If 
notice  is  given  of  a  motion  to  dismiss  an  action  for  want 
of  prosecution,  before  summons  is  served,  and  the 
plaintiff  then  serves  the  summons,  and  at  the  end  of 
ten  days  takes  a  default,  but  judgment  is  not  entered 
up,  the  entry  of  the  default  does  not  preclude  the  Court 
from  dismissing  the  action.  The  dismissal  takes  effect 
by  relation  back  to  the  time  of  service  of  the  motion. — 
Grigsby  vs.  Napa  County,  36  Cal.,  p.  685, 

6.  Dismissing  Action  for  want  of  Prosecu- 
tion.— Tliis  Court  will  not  reverse  a  judgment  dismia- 
eing  an  action  for  want  of  prosecution,  unless  there  hat 
been  an  abuse  of  discretion  in  the  Court  below  in  giving 
the  judgment;  and  it  devolves  on  the  appellant  to  show 
such  abuse  of  diocretion,  and  allowing  on  action  to  res 
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without  service  of  summons,  for  two  years  and  eight 
months  after  the  summons  is  issued,  is  such  a  want  of 
diligence  as  to  justify  the  Court  in  dismissing  the 
action.— Grigshy  vs.  Napa  County,  36  Cal.,  p.  585. 

7.  When  the  Coukt  must  Order  Summons  to 
Issue. — If  the  Court  had  any  authority  to  direct  a 
second  summons  to  issue,  after  the  expiration  of  a  year 
from  the  filing  of  the  complaint,  it  must  be  because, 
by  filing  the  complaint  and  issuing  a  summons  thereon, 
a  suit  had  been  commenced  within  the  meaning  of  the 
provisions  of  the  Practice  Act,  and  there  was  thence- 
forth a  suit  pending  and  within  the  control  of  the  Court 
which  the  Court,  by  virtue  of  its  general  powers  over 
the  subject  matter,  was  authorized  to  dispose  of;  and, 
as  incident  to  this  power,  it  was  authorized  to  direct 
process  to  issue  for  the  purpose  of  acquiring  jurisdiction 
of  the  person.  We  can  perceive  no  other  ground  upon 
which  to  base  the  power  of  the  Court  to  make  the 
order.  Conceding  this  authority  to  exist,  the  exercise 
of  the  power  rests  in  the  sound  legal  discretion  of  the 
Court.  The  order  for  the  issue  of  the  summons  in  the 
first  instance  (see  facts)  was  made  upon  an  ex  parte 
application,  and,  doubtless,  without  much  considera- 
tion. Afterwards,  the  question  was  more  fully  consid- 
ered upon  the  motion  to  vacate  the  order  and  set  aside 
the  summons,  when  both  parties  were  heard  upon  the 
merits.  The  Court  then  came  to  the  conclusion  that 
the  order  had  been  made  and  the  summons  issued  im- 
providently,  and  the  summons  was  thereupon  set  aside. 
The  Court,  upon  a  full  hearing,  exercised  its  judicial 
discretion,  and  we  are  not  prepared  to  say  that  it  was 
not  soundly  exercised. — Dupuy  vs.  Shear ,  29  Cal.,  p. 
242. 

8.  Issuance   of  Summons  within  one   tear — 
What  CONSTITUTES  Issuance  of  Summons.— Sec.  410 
provides  that  *'  at  any  time  within  one  year  after  the 
filing  of  the  same  (the  complaint)  the  plaintifi*  may 
have  summons  issued;"  and  Sec.  28  provides  that  **a 
copy  of  the  complaint  shall  be  served  with  the  sum- 
mons."   Under  this  last  provision,  the  service  of  a  copy 
of  the  complaint  is  held  to  be  essential  to  a  valid  ser- 
vice—McMillan ot  ex  vs.  Reynolds,  11  Cal.,  p.  373. 
What  is  intended  by  the  terms  **  issuing  a  summons 
thereon,"  and  "may  have  a  summons  issued?"    Does 
the  statute  simply  mean  the  delivery  of  the  technical 
summons  alone,  duly  signed  and  sealed,  or  does  it  mean 
that  the  summons  shall  be  issued  with  the  accompany- 
ing copy  of  the  complaint,  which  is  absolutely  neoes- 
Baiy  to  enable  the  plaintiff  to  procure  a  valid  ser-ice? 
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It  is  evident  to  our  minds  that  the  latter  is  the 
construction.    To  adhere  strictly  to  the  lett-er  in   this 
instance,  and  hold  the  delivery  of  a  summons  sufficient, 
would  truly  he  to  stick  in  the  hark.    The  issuing  of  tlie 
summons    intended,  is  issuing  it   accompanied    wdllft 
everything  necessary  to  enable  the  party,  -^'hezi    lie 
receives  it,  to  make  it  available  for  the  purpose  of  effect- 
ing a  valid  service.    The  issuing  of  a  summons  'vritli- 
out  a  copy  of  the  complaint  would  he  a  nugator^r  act, 
whereas  something  practical  must  have  been  intended. 
The  summons  cannot  be  said  to  be  issued,  within  the 
meaning  of  the  Act,  till  it  is  in  a  condition  to  serve. 
Before  the  amendment  of  18C0  the  summons  might  be 
issued  at  anytime  afler  filing  the  complaint;  but  by 
the  amendment  of  that  year  it  could  only  be  issued 
within  a  year.    It  was  doubtless  found  that  to  permit 
the  summons  to  be  issued  at  any  time,  without  liniitA> 
tion,  enabled  plaintiffs  to  indefinitely  extend  the  Statute 
of  Limitations.    At  all  events,  the  amendment  'wss 
adopted,  and  it  was  evidently  the  intention  to  require 
parties  to  proceed  with  their  litigation  within  a  reason- 
able time — to  place  themselves,  at  least,  in  a  condition 
to  effect  a  service  of  process.    And  we  think  the  sum- 
mons not  issued,  within  the  meaning  of  the  Act,  till  all 
the  papers  essential  to  enable  the  plaintiff  to  make  a 
valid  personal  appearance   on   the  defendant?,  duly 
attested,  are   placed   at   his  disposal. — Reynolds  vs. 
Page,  35  Cal.,  p.  300;  sec,  also,  opinion  of  Rhoades,  J., 
dissenting. 
9.  Generally.— See  Note  No.  2,  to  Sec.  405. 

Bummons,        407.     (§§  23,  24,  25,  2G.)     The  sximmons  must  be 

how  issued,  \  /  /  / 

andwhttto  ^^^^^^^^  ^^  ^^^^  defendant,  signed  by  the  Clerk,  and 
contain.       issued  Under  the  seal  of  the  Court,  and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  Court 
in  which  it  is  brought,  and  the  county  in  which  the 
complaint  is  filed; 

2.  The  cause  and  general  nature  of  the  action; 

8.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is 
served  within  the  county  in  which  the  action  is 
brought;  within  twenty  days,  if  served  out  of  the 
county  but  in  the  district  in  which  the  action  is 
brought,  and  within  forty  days  if  served  elsewhere; 

4.  In  an  action  arising  on  contract,  for  the  recovery 
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of  money  or  damages  only,  a  notice  that  unless  the  Same, 
defendant  so  appears  and  answers  the  plaintiff  will 
take  judgment  for  the  sum  demanded  in  the  com- 
plaint (stating  it) ; 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers  the  plaintiff  will  apply  to  the 
Court  for  the  relief  demanded  in  the  complaint. 

The  name  of  the  plaintiff's  attorney  must  be  in- 
dorsed on  the  summons. 

Note. — The  preceding  section  embodies  in  a  con- 
densed form  the  substance  of  Sees.  24,  25,  and  26,  and 
the  last  clause  of  Sec.  23,  of  the  Practice  Act. 

1.  Form  or  Summons— Proceeding  by  Defend- 
ant ON  DEFECTIVE  SUMMONS.— **  The  summons  is 
the  process  by  which  parties  defendant  are  brought 
into  Court,  so  as  to  give  the  Court  jurisdiction  of 
their  persons.  Its  form  is  prescribed  by  law;  and 
whatever  the  form  may  be  it  must  be  observed,  at  least 
substantially.  It  may  be  that  a  summons  under  our 
system  is  required  to  state  more  than  is  necessary  for 
the  information  of  the  defendant;  that  a  copy  of  the 
complaint  served  by  the  Sheriff  or  the  attorney  would 
have  been  all  that  is  needful.  If  that  be  so  it  is  a  mat- 
ter for  the  Legislature  and  not  for  the  Courts.  "Wo 
entertain  no  doubt  that  a  summons  must  contain  all 
that  is  required  by  the  statute,  whether  deemed  needful 
or  not,  and,  among  other  things,  must  state  the  parties 
to  the  action.  It  may  be  that  when  the  defendant 
moved  to  quash  the  summons  for  insufficiency,  the 
Court  might  have  entertained  a  counter  motion  to  have 
it  amended  by  inserting  the  omitted  names  of  the 
defendants,  and,  on  its  being  so  amended,  might  have 
denied  the  original  motion.  In  Polock  vs.  Hunt,  2 
Gal.,  p.  193,  it  was  held  that  the  Court  had  power  to 
amend  the  summons  so  as  to  make  it  conform  to  the 
law,  when  it  operated  no  hardship  or  surprise  to  the 
defendants.  No  such  counter  motion,  however,  was 
made  in  this  case,  and  we  cannot  pass  upon  that  ques- 
tion."—Lyman  vs.  Milton,  Oct.  Term,  1872,  Sup.  Ct. 
Cal. 

Motion  to  Dismiss  defective  Summons. — "A  de- 
fendant has  a  right  to  appear  for  the  purpose  of  moving 
to  dismiss  a  defective  summons,  and  it  is  error  in  the 
Court  to  refuse  him  that  privilege.    Nor  does  the  &ct 
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that  he  afterwards  appears  and  answers  waive  his  rif^t 
or  cure  the  error." — Deidesheimer  vs.  Brown,  8  CaU, 
p.  836;  Gray  vs.  Hawes,  id.,  p.  569;  Lyman  vs.  Milton, 
Oct.  Term,  1872. 

2.  Defective  Summons — Sui6tfOK8  must  appribs 
Defendant  of  what. — In  an  action  for  ^udulently 
converting  money  of  plaintiff  it  was  held  that  the  sum- 
mons was  fatally  defective  in  this,  that  it  did  not  apprise 
the  defendant  that,  upon  his  fiiilure  to  appear  and 
answer,  the  plaintiff  would  take  judgment  against  him 
for  fraudulently  converting  the  property  of  the  plaintiff. 
The  notice  in  the  summons  was  that  **  if  you  fail  to 
appear  and  answer  the  said  complaint,  as  above  re- 
quired, the  said  plaintiff  will  take  judgment  against 
you  for  the  said  sum  of  eleven  thousand  one  hundred 
and  fifty-six  dollars  and  sixty-two  cents,  interest  and 
costs,''  etc.    Under  such  a  notice  the  plaintiff  could 
only  take  an  ordinary  judgment  upon  default  for  the 
money  demanded.    A  defective  summons  will  not  sus- 
tain a  judgment  by  default. — 2  Cal.  B.,  p.  241;  Porter 
vs.  Hermann,  8  Cal.,  p.  625. 

S.  Defective  Summons  will  not  sufpobt  Judg- 
ment BT  DEFAULT. — If  the  summons  be  extremely 
defective  in  not  conforming  to  the  provisions  of  the 
Code,  it  is  insufficient  to  support  a  judgment  by  default. 
People  vs,  Woodlief,  2  Cal.,  p.  242. 

4.  Amendment  of  Summons.— Court  has  power  to 
amend  summons  so  as  to  make  it  conform  to  law  if  it 
operates  no  hardship  or  surprise  to  defendants. — Polock 
vs.  Hunt,  2  Cal.,  p.  194;  Lyman  vs.  Hilton,  Oct.  Term, 
1872,  Sup.  Ct.  Cal. 

5.  Object  of  Summons— Appeakance  sufficient. 
The  only  object  of  a  summons  is  to  bring  a  party  into 
Court,  and  if  that  object  be  obtained  by  the  appear- 
ance and  pleading  of  a  party,  there  can  be  no  injury  to 
him. — Smith  vs.  Curtis,  7  Cal.,  p.  687. 

6.  Tims  in  which  Summons  shall  requibs  De- 
fendant TO  Answer.— Subd.  3  of  this  section  allows 
a  party  ten  days  after  the  service  of  the  summons  to 
file  his  answer,  if  served  in  the  county;  twenty  days  if 
out  of  the  county  but  within  the  judicial  district;  and 
forty  days  in  all  other  cases.  A  non-resident  of  the 
State  would,  therefore,  come  under  the  last  clause,  and 
be  entitled  to  forty  days  after  the  service  of  the  sum- 
mons.— Grewell  vs.  Henderson,  5  Cal.,  p.  465. 

Time  to  Answer  when  Summons  is  served  bt 
publication. — And  if  summons  is  served  by  publica- 
tion on  defendant,  non-resident  of  the  State,  he  has 
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forty  days  after  the  lapse  of  the  period  of  puhlication. — 
GrewcU  vs.  Henderson,  5  Cal.,  p.  465. 

7.  Judicial  notice  of  local  divisions  or  Statb, 
Counties,  etc.,  under  Subd.  3. — Courts  take  judi- 
cial notice  of  the  territorial  extent  of  the  jurisdiction 
and  sovereignty  exercised  de  facto  by  their  own  gov- 
ernment, and  of  the  local  divisions  of  the  country,  as 
into  States,  counties,  cities,  towns,  and  the  like,  so 
far  as  political  government  is  concerned. — People  vs. 
Smith,  1  Cal.,  p.  9;  see,  also.  Sec.  1375,  post. 

8.  Answer  Filed  after  time  for  Answering 
HAS  expired. — It  is  perhaps  not  strictly  regular  to  file 
the  answer  after  the  time  for  answering  had  expired, 
without  leave  of  the  Court.  But  if  the  default  of  the 
defendant  had  not  been  entered  we  think  the  filing  was 
not  a  nullity.  It  was  at  most  a  mere  irregularity,  for 
which  the  answer  might  have  been  stricken  out,  but  on 
account  of  which  the  plaintiff  was  not  entitled  to  have  it 
set  aside,  unless  the  Court,  in  the  exercise  of  its  discre- 
tion, deemed  such  to  be  the  proper  course.  The  whole 
proceedings  were  in  fieri,  and  our  opinion  is,  that  the 
Court  had  absolute  power,  either  to  retain  the  answer 
or  to  permit  another  to  bo  filed,  or  to  pursue  whatever 
course  in  that  respect  the  justice  of  the  case  required. 
A  defendant  cannot,  for  these  purposes,  be  considered 
in  default  until  his  default  has  been  actually  entered  in 
accordance  with  the  statute. — Bowers  vs.  Bickerson,  18 
Cal.,  p.  421. 

408.  K  the  summons  is  returned  without  being  AUas 
served  on  any  or  all  of  the  defendants,  the  Clerk,  upon 
the   demand  of  the  plaintifi^  may  issue  an  alias  sum- 
mons in  the  same  form  as  the  original. 

409.  (§  27.)     In  an  action  affecting  real  property,  Notice  of 
the  plaintiff^  at  the  time  of  filing  the  complaint,  and  pendency  of 
the  defendant,  at  the  time  of  filing  his  answer,  when  ^^^[{[f  ^ 
a£5iinatiye  relief  is  claimed  in  such  answer,  or  at  any  property, 
time  afterwards,  may  file  with  the  Kecorder  of  the 
county  in  which  the  property  is  situated,  a  notice  of 

the  pendency  of  the  action,  containing  the  names  of 
the  parties  to,  and  the  object  of,  the  action  or  defense, 
and  a  description  of  the  property  in  that  county  affect- 
ed thereby.  From  the  time  of  filing,  only,  is  the 
pendency  of  the  action  constructive  notice  to  a  pur- 
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Note. — 1.  Conbtruction  of  Section — Appltca»] 
TO  SLITS  IN  Ejectment.— Section  27  of  the  Practice 
Act  reads  as  follows:  **  In  an  action  affecting  the  title 
to  real  property,  the  plaintiff,  at  the  time  of  filing-  the 
complaint,  and  the  defendnnt,  at  the  time  of  filing   liis 
answer,   when  affiimative  relief  is  claimed  in     such 
answer,  or  at  any  time  afteiwaids,  may  file  with  the 
Keooider  of  the  county  in  which  the  property  is   situ- 
ated, a  notice  of  the  pendency  of  the  action,  containing 
the  names  of  the  parties  to,  and  the  object  of,   the 
the  action  or  defense,  and  a  description  of  the  property 
in  that  county'  affected  thereby;  and  the  defendant  majr 
also,  in  such  notice,  state  the  nature  and  extent  of  the 
relief  claimed  in  the  answer.    From  the  time  of  filing, 
only,  is  the  pendency'  of  the  action  constructive  notice 
to  a  purchaser  or  incumbrancer  of  the  property  affected 
thereby."    This  was  held,  however,  to  have  no  relation 
to  proceedings  in   ejectment,  but  to  proceedings    in 
chancery,  the  purpose  of  which  is  to  affect  titles  hy 
turning  equitable  estates  into  legal  ones  or  to  dispose 
of  legal  estates  by  vendition  for  the  purpose  of  satisfy- 
ing liens  upon   them,  etc. — "W'at'»on  vs.  Dowling,    26 
Cal.,  p.  125.    So,  also,  it  was  Iield  that  the  section  did 
not  apply  to  actions  affecting  the  possession  of  real 
property,  but  only  to  actions  affecting  the  title — it  was 
held  that  the  section  only  appljcd  "to  actions  which 
operate  directly  upon  the  title,  and  by  the  result  of 
which  some  change  as  to  the  title  is  wrought;  examples 
of  which  are  found  in  actions  for  the  condemnation  of 
real  estate  and  the  specific  performance  of  contracts 
relating  thereto,  for  the  foreclosure  of  mortgages,  or 
other  liens  and  the  like." — Long  vs.  Neville,  29  Cal., 
p.  135.    In  order  to  remedy  this  defect,  if  it  could  be  so 
called,  and  make  the  section  applicable  to  ejectment 
suits,  the  Legislature  of  1872  passed  the  following  Act: 

Stats.  1871-2,  p.  189: 

An  Act  to  amend  an  Act  entitled  an  Act  to  regvlcUe 
proceedings  in  dvil  cases  in  Ckmrts  of  justice  of 
this  StaiCy  passed  April  twenty-ninth,  eighteen  hun- 
dred and  fifty-one. 

[Approved  March  2, 1872.] 

[Enacting  clause.] 

Section  1.    Section   twenty-seven  of  said  Act  ii 
hereby  amended  so  as  to  read  to  follows: 
Section  27.    In  an  action  affecting  tho  title  to  real 
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property,  or  the  right  to  the  possession  of  real  property, 
the  plaintiff,  at  the  time  of  filing  his  complaint,  and 
the  defendant,  at  the  time  of  filing:  his  answer,  when 
affirmative  relief  is  claimed  in  such  answer,  or  at  any 
time  aftcrwatdj»,  may  record  with  the  County  Recorder 
of  the  county  in  which  the  property  is  situated,  a  noticb 
of  the  pendency  of  the  action,  containing  the  names  of 
the  parties  to  and  the  ohject  of  the  action,  and  a 
description  of  the  property  in  that  county  afifected 
thereby;  and  the  defendant  may  also,  in  such  notice, 
state  the  nature  and  extent  of  the  relief  claimed  in  the 
anfwer.  From  the  time  of  filing  for  record  only  shall 
the  pendency  of  the  action  he  constructive  notice  to  a 
purcha.ser  or  incumbrancer  of  the  property  afifected 
thereby. 

But  as  this  Act  is  amendatory  of  an  Act  which  is 
repealed  by  the  Code,  it  does  not  affect  Sec.  409,  and 
is  repealed  when  the  Code  takes  eflTect,  that  is  on  the 
first  day  of  January,  1873.— See  Sec.  18,  ante.  Sec. 
409,  however,  accomplishes  the  same  object  by  omit- 
ting the  words  "title  to"  between  the  words  "aflTect- 
in^**  and  **  real  property."  So  that  now  the  cases  of 
"Wateon  vs.  Dowling,  26  Cal.,  p.  125,  and  Long  vs. 
Neville,  29  Cal.,  p.  135,  so  far  as  they  hold  that  this 
section  is  not  applicable  to  ejectment  suits,  etc.,  cease 
to  be  of  any  effect.  It  is  clear  that  an  action  which 
affects  the  right  to  po<»««ession  of  real  property  certainly 
must  be  held  as  **  affecting  real  property,"  and  conse- 
quently this  section  is  applicable  to  suits  in  ejectment 
and  actions  affecting  the  right  to  possessions  of  real 
property  in  like  manner  with  actions  afiTecting  the  title 
to  real  property. 

2.  Application  of  Section. — In  Richardson  vs. 
White,  18  Cal.,  p.  106,  this  section  was  held  to  apply 
to  those  purchasing  or  taking  incumbrances  ui>on  the 
property  after  filing  of  notice  of  pendency  of  the  action 
(Ault  vs.  Gassaway,  18  Cal.,  p.  205);  but  this  section 
only  applies  to  actions  pending,  and  not  to  judgments 
and  decrees  rendered,  which,  at  common  law,  it  would 
seem,  were  notice  to  all  persons. — Sorrell  vs.  Carpenter, 
2  P.  Wm.,  p.  482;  Searle  vs.  Lane,  2  Vernon,  pp.  37, 
88;  Monell  vs.  Lawrence,  12  Johns.,  p.  534;  Watting- 
ton  vs.  Howley,  1  Dessaussure,  p.  170;  Qrattan  vs. 
Wiggins,  23  Cal.,  p.  38. 

3,  Section  not  applicable  to  Proceedinqs 
BEFORE  SuPRRYiBORS. — The  common  law  doctrine  of 
lis  pendens  does  not  apply  to  the  proceedings  before  a 
Board  of  Supervisors.— Curran  vs.  Shattuck,  24  Cal., 
p.  434. 
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4.  Purchaser  in  good  faith,  with  ko  notice 
or  LIB  PENDEKS. — Where  proceedings  for  tbe  oon- 
demnation  of  property  were  pending,  a  pupuhas^er  in 
good  faith,  where  no  notice  of  pendency  of  action  i« 
filed,  is  unaffected  by  the  proceedings. — Bensley  vs. 
Mt.  Lake  Water  Co.,  13  Cal.,  p.  307. 

5.  Notice  of  pendency  of  Suit  must  be  Fixjcd 
TO  have  effect  to  Charge  Purchaser. — XJn^eT 
our  statute,  the  mere  pendency  of  a  suit  does  not  charge 
the  purchaser  of  the  subject  of  it  as  a  purchaser  pe^tr- 
dente  lite  at  common  law.    A  notice  of  lis  pendens,  to 

have  that  effect,  must  be  filed  or  appear  of  record. 

Head  vs.  Fordyce,  17  Cal.,  p.  151.     The  general  rule 
is,  that  one  not  a  party  to  a  suit  is  not  affected  \>y  the 
judgment.    Tlie  exception  at  common  law  is,  that    & 
pendente  lite  purchaser,  thougli  not  a  party,  was  so 
affected;  the  qualification  of  the  doctrine  made  by  our 
statute  is,  that  such  purchaser  is  not  affected  unless 
notice  of  such  lis  pendens  be  filed  with  the  Recorder- 
It  is  not  necessary  to  consider  whether  actual  notice 
would  not  supply  the  place  of  this  constructive  notice, 
for  the  bill  makes  no  such  case.     The  common  law 
doctrine  of  lis  pendens  rests  upon  the  fiction  of  noticre 
to  all  persons  of  the  pendencj'  of  suits,  and  to  remedy 
the  evils  which  might  grow  out  of  the  transfer  of  appa- 
rent legal  titles  or  rights  of  action  to  persons  ignorant 
of  litigation  respecting  them,  this  provision   was    in- 
serted in  our  statute.    We  consider  our  statute  not  as 
giving  new  rights  to  the  plaintiff,  but  as  a  limitation 
upon  the  Tights  which  lie  had  before.    If  no  lisperuiens 
be  filed,  the  party  acquiring  an  interest  or  claim  p^n^ 
dente  litCj  stands  wholly  unaffected  by  the  suit.     If  he 
has  any  rights  which,  but  for  the  suit,  he  could  set  up, 
he  may  still  maintain  those  rights.     But  he  would  not 
be  foreclosed  by  a  judgment  against  the  party  to  the 
suit  from  whom  he  obtained  his  assignment.    The  ob- 

.  ject  of  the  statute  evidently  was  to  add  to  tlie  common 
law  rule  a  single  term,  to  wit:  to  require  for  construc- 
tive notice  not  only  a  suit,  but  filing  a  notice  of  it;  so 
that  this  rule  is  as  if  it  read:  **  The  commencement  of 
a  suit  and_the  filing  of  notice  of  it  are  constructive  no- 
tice to  all  the  world  of  the  action,  and  purchasers  or 
assignees,  afterwards  becoming  such,  are  mere  volun- 
teers, and  bound  by  the  judgment. — Kichardson  v&. 
White,  18  Cal.,  p.  106.  The  rule  of  law  was  settled 
that  *•  every  man  is  presumed  to  be  attentive  to  what 
passes  in  the  Courts  of  justice  of  the  State  or  sover- 
eignty where  he  resides.  And,  therefore,  a  purchase 
made  of  property  actually  in  litigation,  pendente  Ute^ 


Code  op  Civil  Procedttbb. 


279 


for  a  valuable  consideration,  and  without  any  ezpreu 
or  implied  notice,  in  point  of  fact,  affects  the  purchaser 
in  the  same  manner  as  if  he  had  such  notice;  and  he 
will  accordingly  be  bound  by  the  judgment  or  decree 
in  the  suit."—!  Story's  Eq.,  Sec.  405.  This  rule  some- 
times operated  as  a  hardship  ui>on  parties  who  had  no 
actual  notice,  and  the  Code  (Sec.  409)  provides  that  the 
plaintiff  or  defendant  may  file  a  notice  of  the  pendency 
of  the  action  with  the  Recorder  of  the  county  in  which 
the  property  is  situated,  and  the  law  provides  that, 
''from  the  time  of  filing  only  shall  the  pendency  of  the 
action  be  constructive  notice  to  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby."  In  no  other 
respect  are  the  rules  of  law  relating  to  this  su^ect 
changed  by  the  statute.  A  purchaser  or  incumbrancer 
of  property,  instead  of  being  required  to  examine  all 
the  suits  pending  in  the  several  Courts,  to  ascertain 
whether  any  of  them  relate  to  or  affect  the  real  estate 
he  is  negotiating  about,  has  now  only  to  examine  the 
notices  of  lis  pendens  filed  in  the  Recorder's  ofiice  of 
the  county  where  the  real  estate  is  situated,  and  he  is 
only  bound  by  constructive  notice  of  what  may  there 
appear.  The  rules  of  law  relating  to  actual  notice  of  a 
pending  action,  and  the  effect  of  such  actual  notice 
upon  parties  dealing  with  or  taking  possession  of  prop- 
erty in  litigation,  are  in  no  sense  changed  by  this  section 
of  the  Practice  Act,  but  remain  the  same  as  before  this 
law  was  passed.— Richardson  vs.  White,  18  Cal.,  p. 
102;  Bensley  vs.  Mountain  Lake  Water  Co.,  13  id.,  p. 
806;  Head  vs.  Fordyce,  17  id.,  p.  149;  Ault  vs.  Qassa- 
way,  18  id.,  p.  205;  Samson  vs.  Ohleyer,  22  Cal.,  p.  210. 

6.  Purchaser  during  rKNDENCY  or  Action,  but 
WHERE  NO  Notice  is  Filed.— If  a  party  purchases 
land  during  the  pendency  of  an  action  to  foreclose  a 
mortgage  on  it,  but  where  no  notice  of  lis  pendens  has 
been  filed,  and  he  purchases  without  notice,  after  entry  of 
default  but  before  final  judgment,  he  is  not  bound 
by  the  judgment,  even  if  final  judgment  gives  con- 
structive notice  to  parties  dealing  with  the  subject  mat- 
ter.—Abadie  vs.  Lobero,  36  Cal.,  p.  400. 

7.  Effect  of  a  Notice  of  Pendency  of  Action 
UPON  subsequent  Purchasers.— It  was  held  that 
the  effect  of  the  lis  pendens  was  to  make  a  subsequent 
purchaser  a  mere  volunteer,  affected  by  the  judgment 
rendered,  or  which  might  be  rendered,  in  the  suit,  of 
the  pendency  of  which  notice  was  given. — Gregory  vs. 
Haynes,  13  Cal.,  p.  594;  see,  also,  Gregory  vs.  Haynes, 
21  Cal.,  p.  446;  and  these  cases  f&e  afilrmed  in  Haynes 
vs.  Calderwood,  23  Cal.,  p.  410;  see,  also,  Curtis  vs. 
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Sutter,  15  Cal.,  p.  263.    Where  an  action  to  set  aside  ft 
fraudulent  deed  was  commenced,  and  a  notice  of  the 
pendency  of  the  action  was  filed,  it  was  held  that  ft 
party  who  bought  of  the  defendant  subsequent  to  the 
filing  of  the  notice  of  lis  pendens  was  bound  by  the 
decree. — Hurlbutt  vs.  Butenop,  27  Cal.,  p.  56.     And  in 
an  action  to  foreclose  a  mortgage  a  purchaser  8ul>se- 
quent  to  notice  of  lis  pendens  filed,  was  held  to  stand 
in  the  same  position  as  his  grantor  as  to  the  issuance  of 
a  writ  of  assistance  in  favor  of  a  purchaser  under  the 
decree  of  foreclosure. — Montgomery  vs.  Byers,  21  Oal., 
p.  107.    A  notice  of  lis  pendens  having  been  duly  filed, 
a  party  purchasing  from  the  defendant  while  the  action 
was  pending,  and  after  the  notice  was  filed,  is  bound 
and  estopped  by  the  judgment  therein. — Calderv^ood 
vs.  Tevis,  23  Cal.,  p.  337. 

8.  SUBSKQUKNT   PURCHASER,  WITH  KOTICE   OF     LIS 

PENDENS. — A  purchaser  of  land,  with  notice  of  the 
pendency  of  an  action  for  the  foreclosure  of  a  mortgage 
on  it,  or  a  purchaser  after  final  judgment,  in  either 
case  is  bound  by  the  judgment. — Abadie  vs.  X<obcroy 
36  Cal.,  p.  399. 

9.  Purchaser,  pendente  lite,  estopped  by  tss 
Decree. — If  an  action  is  brought  against  a  corporation 
to  foreclose  a  mortgage,  purporting  to  have  been  ex- 
ecuted by  it,  and  a  lis  pendens  is  filed,  and  a  decree  is 
rendered  enforcing  the  mortgage,  a  party  who  buy^s 
the  mortgaged  property,  pendente  liie^  at  Sberiflf*s 
sale,  made  on  a  judgment  which  does  not  enforce  a 
lien  older  than  the  lis  pendens,  is  estopped  from  saying 
that  the  mortgage  was  not  the  act  of  the  corporation. 
A  party  who  has  no  interest  in  mortgaged  property  at 
the  time  an  action  is  brought  to  foreclose  the  mortgage, 
and  who  buys,  pendente  lite,  and  after  a  lis  pendens 
has  been  filed,  is  not  a  necessary  party  to  the  fore- 
closure.— Horn  vs.  Jones,  28  Cal.,  p.  194. 

10.  Actual  Notice  of  pendency  of  Action  of 
same  effect  as  filinq  of  notice  of  lis  pendkks. 
If  notice  of  lis  pendens  is  filed,  there  can  be  no  doubt 
that  every  party  acquiring  an  interest  in  the  premises 
subsequent  to  the  filing  would  have  been  bound  by  the 
judgment  in  the  foreclosure  suit  without  being  made  a 
party. — Hurlbutt  vs.  Butenop,  27  Cal.,  p.  56;  Horn  vs. 
Jones,  28  Cal.,  p.  194;  Haynes  vs.  Calderwood,  23 
Cal.,  p.  409.  It  does  not  appear  in  this  case  that  a 
notice  of  lis  pendens  was  in  fact  filed.  But  the  object 
of  filing  such  a  notice  Is  to  afiTord  constructive  notice  of 
the  pendency  of  the  action.  This  is  the  only  efiTect  indi- 
cated by  the  Code  (Sec.  409).  The  object  being  to  afford 
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notice,  actual  notice  must  certainly  be  as  effectual  at 
constructive  notice  under  the  8tatute.  We  can  per- 
ceive nu  good  reason  why  a  party  taking  an  interest  in 
a  tract  of  land  pending  a  proceeding  to  foreclose  a 
mortgage  upon  it,  with  actual  notice  of  the  action, 
should  not  be  bound  by  the  judgment,  although  no 
notice  of  lis  pendens  had  been  filed.  We  think  he  is, 
and  so  hold  the  law  to  be. — Sharp  vs.  Lumley,  34  Cal., 
p.  615;  see,  also,  Sampson  vs.  Ohleyer,  22  Cal.,  p.  210. 

11.  What  constitutes  actual  Notice  oi"  pen- 
dency OF  Action. — In  this  case  a  foreclosure  suit  was 
commenced  before  the  petition  in  insolvency  was  filed. 
In  the  schedule  attached  to  the  petition  in  insolvency 
the  debt  and  the  mortgage  upon  the  land  in  contro- 
versy to  secure  it  were  specifically  described,  and 
this  statement  appended;  '*  Suit  for  foreclosure  com- 
menced." And  the  order  of  the  Judge  expressly  pro- 
vided **  that  all  actions  now  pending  may  be  prosecuted 
to  judgment."    This  order  allowed  the  action  for  fore- 

'  closure  to  proceed;  and  the  assignee  in  insolvency,  and 

all  parties  purchasing  from  him,  had  notice  of  the 
pendency  of  the  foreclosure  suit,  and  they  are  bound 
by  the  judgment. — Sharp  vs.  Lumley,  34  Cal.,  p.  616, 
Sufficient  notice  to  put  one  on  inquiry  as  to 
pendency  of  AcTioN.—See  Grattan  vs.  Wiggins,  23 
Cal.,  p.  38. 

12.  When  an  Action  is  considered  pending. — 

« 

An  Hriion  is  still  pending  after  a  default  until  final 
judgment  has  been  entered. — Abadie  vs.  Lobero,  36 
Cal.,  p.  400. 

41 0.  (§  28.)  The  summons  may  be  served  by  the  SnmmonB. 
Sheriff  of  the  county  where  the  defendant  is  found,  or  JJ^„^ 
by  any  other  person  not  a  party  to  the  action.  A  copy 
of  the  complaint  must  be  served  with  the  summons, 
unless  tliere  is  more  than  one  defendant  residing  in 
the  same  county,  in  which  case  a  copy  of  the  complaint 
must  be  served  upon  one  of  them.  When  the  sum- 
mons is  served  by  the  Sheriff  it  must  be  returned, 
with  liis  certificate  of  its  service,  and  of  the  service 
of  a  copy  of  the  complaint,  to  the  office  of  the  Clerk 
fix)m  wliich  it  issued.  When  it  is  served  by  any  other 
person  it  must  be  returned  to  the  same  place,  with  an 

36 — Vol.  I. 
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affidavit  of  such  person  of  its  service,  and  of  the  ser- 
vice of  a  copj  of  the  complaint. 

Note.— 1.  Service  of  Summons  by  person  OTHKm 
THAN  THE  SHERiFr.— Formerly  Sec.  28  of  the  Practice 
Act  provided  that  '*  service  of  summons  might  be  mado 
by,"  among  other  persons,  "  any  white  male  citizen  over 
twentjr-one  years  of  age,  who  is  competent  to  be  a  "wit- 
ness  on  the  trial  of  the  action,"  etc.,  and  **  a  copy  of  the 
complaint,  certified  by  the  Clerks  should  be  served  ^witli 
the  summons."     Under  these  provisions  affidairlts  of 
service  of  summons  were  held  to  be  defective,  "w^liicli 
did  not  state  that  the  person  serving  it  was  a  white  trials 
citizen  y  and  over  twenty -one  years  of  age,  and  compe- 
tent to  testify;  and  that  a  certified  copy  of  the  com- 
plaint accompanied  the  summons. — See  McMillan  vs. 
Reynolds,  II  Cal.,  p.  378;  Hahn  vs.  Kelly,  34  Cal.,  p. 
404;  Reynolds  vs.  Page,  36  Cal.,  p.  299;  Curtis  vs.  Her- 
rick,  14  Cal.,  p.  119.    It  will  be  observed,  however,  tliat 
Sec.  410  of  the  Code  omits  the  requirements  that  tlie 
person  making  service  shall  be  a  *^  white  male  diizeTt 
of  the  age  of  twenty-one  ycar«,"  and  also  that  the  oopy 
of  the  complaint  shall  be  certified  by  the  Clerk,  etc 
The  only  requirement  is,  that  he  shall  not  be  a  party  to 
the  action.    Of  course,  as  a  matter  of  proof  of  service, 
he  must  be  competent  to  make  an  affidavit. — See,  also, 
Dimick  vs.  Campbell,  31  Cal.,  p.  239;  Hahn  vs,  Kelly, 
84  Cal.,  p.  391;  aff'd  in  Quivey  vs.  Porter,  87  Cal.,  p. 
468;  see,  also,  Reynolds  vs.  Page,  35  Cal.,  p.  299. 

2.  Service  by  Deputy,  and  his  return  thkreoit. 
The  return  of  the  service  of  summons  issued  in  an  ac- 
tion wa^  signed  Elijah  T.  Cole,  D.  S.,  and  it  was  held 
that  such  a  return  was  insufficient  to  prove  service,  and 
that  the  act  and  return  of  a  deputy  is  a  nullity,  unless 
done  in  the  name  and  by  the  authority  of  the  Sheriff. — 
Rowley  vs.  Howard,  23  Cal.,  p.  403;  aff'g  Joyce  vs. 
Joyce,  6  Cal.,  p.  449;  and  to  the  same  effect  see  Lewes 
vs.  Thompson,  3  Cal.,  p.  266. 

8.  Return  by  Sheriff — Amendments  thereto—— 
Correction  of  mistakes. — The  Sheriff  has  no  right 
after  making  a  return  to  amend  it  so  as  to  affect  rightB 
which  have  already  vested. — Newhall  vs.  Provost,  6 
Cal.,  p.  87.  But  a  mistake  in  the  date  may  be  cor- 
rected at  any  time.— Ritter  vs.  Scannel,  11  Cal.,  p.  249. 

4.  Service  where  there  are  more  than  ohk 
Defendant  residing  in  same  County.— Where 
the  affidavit  states  the  county  in  which  service  was 
made  and  one  of  defendants  makes  default,  it  will  be 
presumed  that  be  was  a-  resident  of  the  county  where 
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service  was  made.  A  copy  of  the  complaint  need  be 
served  on  but  one  of  several  defendants  residing  in  same 
county. — Calderwood  vs.  Brooks,  28  Cal.,  p.  153. 

5.  Proof  of  skrvick  of  SimMOKS  and  Complaint. 
See  Sec.  415,  post,  and  notes. 

411.     (§  29.)     The  summons  must  be  served  by  Sammons. 

.      ^  **     MOW  aenred 

delivenng  a  copy  thereof,  as  follows: 

1.  If  tlie  suit  is  against  a  corporation:  to  the  Presi- 
dent, or  other  head  of  the  corporation,  Secretary, 
Cashier,  or  managing  agent  thereof; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a 
non-resident  joint  stock  company  or  association  doing 
business  and  having  a  managing  or  business  agent, 
Cashier,  or  Secretary  within  this  State:  to  such  agent. 
Cashier,  or  Secretary; 

3.  If  against  a  minor  under  the  age  of  fourteen 
years:  to  such  minor  personally,  and  also  to  his  fether, 
mother,  or  guardian;  or  if  tliere  be  none  within  the 
State,  then  to  any  i)er8on  having  the  care  or  control  of 
such  minor,  or  with  whom  he  resides,  or  in  whose 
service  he  is  employed; 

4.  If  against  a  person  judicially  declared  to  be  of 
unsound  mind  or  incapable  of  conducting  his  own 
affairs,  and  for  whom  a  guardian  has  been  appointed: 
to  such  guardian; 

5.  If  against  a  county,  city,  or  town:  to  the  Presi- 
dent of  the  Board  of  Supervisors,  President  of  the 
Council  or  Trustees,  or  other  head  of  the  legislative 
department  thereof; 

6.  In  all  other  cases:  to  the  defendant  personally. 

Note.— 1.  Servicte  of  Summons  on  Officers  of 
Corporation. — Service  must  be  on  one  of  the  officera 
mentioned  in  Subdivision  1  of  this  section. — Aiken  vs. 
Mariposa  Mining  Co.,  6  Cal.,  p.  186;  and  a  return  is 
insufficient  which  states  that  service  was  made  on  J.  S., 
one  of  the  *'^  proprietora  "  of  a  company;  it  must  state 
that  such  person  was  either  '*  President  or  head  of  the 
corporation,  Secretary,  Cashier,  or  managing  agent 
thereof."— O'Brien  vs.  Shaw's   Flat   and   Tuolumne 
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Canal  Co.,  10  Cal.,  p.  343;  Adams  &  Co.  vs.  Town,  3 
Cal.,  p.  347. 

2.  Service  of  Summons  on  Officers  of  CoRroRA- 
TIOK.— •"Where  the  return  of  the  Sheriff  stated  tliat 
service  was  made  "on  A.  and  B.,  the  President  luid. 
Secretary  of  the  corporation,"  it  was  held  that  it  was 
primary  evidence  that  the  persons  named  were  such 
officers,  and  that  the  return  was  not  erroneous  on 
account  of  its  form. — Kowe  vs.  Table  Mt.  W.  Co.,  10 
Cal.,  p.  441;  Wilson  vs.  Spring  Hill  Q.  31.  Co.,  10 
Cal.,  p.  445. 

3.  SfiRvicE  ON  Officers  of  Corporatiok — Max- 
AQINO  Agent  defined. — In  a  case  where  the  corpora- 
tion was  a  banking  firm,  it  was  held  that  service  an 
the  "  Teller  **  of  the  bank  was  not  sufficient.     It  must 
bo'  strictly  on  the  President,  or  other  head  of  the  cor- 
poration. Secretary,   Cashier,  or  managing    agent. — 
Kennedy  vs.  H.  S.  &  L.  Society,  38  Cal.,  p.  154.     If 
service  is  made  on  an  agent  of  a  corporation,  it  must 
be  on  the  managing  agent,  and  not  on  one  of  its  gen- 
eral business  agents. — See  Kennedy  vs.  H.  S.  &  X*. 
Society,  38  Cal.,  p.  154.    At  common  law,  service  was 
required  on  the  President  or  principal  officer  of  the 
corporation. — Aug.  &  Ames  on    Corp.,  Sec.   637;    1 
Tidd's  Pr.,  p.  116;    McQueen    vs.  Middlesex    Man. 
Co.,  16  John.,  p.  6. 

4.  Infant  under  fourteen  years  of  agb  ho\7 
SERVED. — When  the  suit  is  against  a  minor  under  the 
age  of  fourteen,  service  is  to  be  made  by  delivering  a 
copy  of  summons  and  complaint  to  him  personally^ 
and,  aXso^  to  his  father,  mother,  or  guardian,  etc.;  and 
in  cases  where  such  infant  resides  out  of  the  State,  and 
his  residence  is  known  to  plaintiff,  a  copy  of  the  sum- 
mons should  bo  deposited  in  the  Post  Office  directed  to 
the  infant  in  the  same  manner  as  if  he  were  over  four- 
teen.— Gray  vs.  Palmer,  9  Cal.,  p.  638. 

5.  "What  constitutes  Personal  Service. — The 
personal  service  of  writs  and  process  can  only  be  made 
by  delivering  a  copy  to  the  party  upon  whom  the  ser- 
vice is  required.  So  far  as  summons  is  concerned,  the 
statute  designates  this  mode  (Sec.  411).  Independent 
of  the  statute,  the  mode  would  be  by  showing  the  origi- 
nal under  the  seal  of  the  Court,  and  delivering  a  copy. 
Edmondson  vs.  Mason,  16  Cal.,  p.  388. 

6.  Service  of  Summons— Redelivery  and  Sek- 
VICE  after  Return.— After  a  summons  has  been 
served  on  some  of  the  defendants  and  returned,  the 
Court  may  order  that  it  should  be  redelivered  to  plain- 
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tiff  for  further  service  on  other  defendants,  either  in  the 
same  or  another  county. — Hancock  vs.  Preuss,  40  Cal., 
p.  572. 

412.     (§  30.)     Where  the  person  on  whom  the  ser-  Publication 
vice  is  to   be  made  resides  out  of  the  State,  or  has  fg^J^b^eS* 
dejiarted  from  the  State,  or  cannot,  after  due  diligence,  statefMn- 
be  found  within  the  State,  or  conceals  himself  to  avoid  foreign  °'^* 
the  service  of  summons,  or  is  a  toreien  corporation  having  no 

-       ,  .  .  .  agent,  etc. 

ha\ing  no  managing  or  business  agent.  Cashier,  or 
Secretary  within  the  State,  and  the  fact  appeal's  by 
affidavit  to  the  satisfaction  of  the  Court,  or  a  Judge 
thereof  or  a  County  Judge,  and  it  also  appears  by 
such  affidavit,  or  by  the  verified  complaint  on  file,  that 
a  cause  of  action  exists  against  the  defendant  in  respect 
to  whom  tlie  service  is  to  be  made,  of  that  he  is  a 
necessary  or  proper  party  to  the  Action,  such  Court  or 
Judge  may  make  an  order  that  the  service  be  made 
by  the  publication  of  the  summons. 

Note.— 1.  Applicable  to  Corporations. — This 
section  would  have  been  applicable  to  corporations 
lA'ithout  specially  mentioning  them — the  word  **per- 
gon  "  covering  artificial  as  well  as  natural  persons. — 
See  Douglas  vs.  Pacific  M.  S.  S.  Co.,  4  Cal.,  p.  804. 

2.  Section  to  bk  strictly  ptjesukd.— It  has 
been  held  that  the  sections  providing  for  the  service  of 
Bummons  on  a  defendant  by  publication,  were  in  dero- 
^tion  of  the  common  law,  and  must  be  strictly  pursued. 
Ricketson  vs.  Richardson,  26  Cal.,  p.  152;  Jordan  vs. 
Giblin,  12  Cal.,  p.  102;  Braly  vs.  Seaman,  30  Cal.,  p. 
617;  Forbes  vs.  Hyde,  31  Cal.,  p.  342;  People  vs.  Hu- 
ber,  20Cal.,  p.  81;  McMinn  vs.  Whelan,  27  Cal.,  p. 
309;  but  see  Sec.  4,  ante,  and  see  Hahn  vs.  Kelly,  34 
Cal.,  p.  391. 

3.  Rkquisites  op  Affidavit  for  Order  of  Pub- 
lication.— Sees.  412  and  413  treat  of  the  same  general 

*  subject,  and  they  must  be  read  together  for  the  purpose 
of  ascertaining  what  the  afiidavit  and  order  should  con- 
tain in  order  to  satisfy  the  law  and  make  the  servic^ 
complete.  It  must  appear  from  the  afi^davit  that  the 
person  upon  whom  service  is  to  be  made  either 
resides  out  of  the  State,  or  has  departed  from  the 
State,  or  cannot,  after  due  diligence,  be  found  within 
the  State;  or  that  he  conceals  himself  to  avoid  ser- 
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vice,  and   that   the   plaintiff  has  a  cause   of   action 
against  him;  or  that  he  has  a  cause  of  action  to  the 
complete   determination  of  which  he  is  a   necessary 
or  proper  party;   and  also  whether  his  residence  is 
known,  and  if  known,  it  should  be  gtated.     An  affi- 
davit which  merely  repeats  the  language  or  substance 
of  the  statute  is  not  sufficient.     Unavoidably,  the  stat- 
ute cannot  go  into  details,  but  is  compelled  to  content 
itself  with  a  statement  of  the  ultimate  facts    which 
must  be  made  to  appear,  leaving  the  details  to  be  sup- 
plied by  the  affidavit  from  the  facts  and  circumstances 
of  the  particular  case.     Between  the  statute  and  the 
affidavit  there  is  a  relation  which  is  analogous  to  that 
existing  between  a  pleading  and  the  evidence  which 
supports  it.    The  ultimate  facts  of  the  statute  must  be 
proved,  so  to  speak,  by  the  affidavit,  by  showing  the 
probatory  facts  upon  which  each  ultimate  fact  dep>ends. 
These  ultimate  facts  are  conclusions  drawn  from  the 
existence  of  other  facts,  to  disclose  which  is  the  special 
office  of  the  affidavit.    To  illustrate:  it  is  not  sufficient 
to  state  generally  that  afler  due  diligence  the  dciendant 
cannot  be  found  within  the  State,  or  that  the  plaintiiT 
has  a  good  cause  of  action  against  him,  or  that  he  is  a 
nece.ssary  party;  but  the  acts  constituting  due  diligence, 
or  the  facts  showing  that  he  is  a  necessary  party,  should 
be  stated.    To  hold  that  a  bald  repetition  of  the  statute 
is  sufficient,  is  to  strip  the  Court  or  Judge  to  whom  the 
application  is  made  of  all  judicial  functions,  and  allow 
the  party  himself  to  determine,  in  his  own  way,  the 
existence  of  jurisdictional  facts — a  practice  too  danger- 
ous to  the  rights  of  defendants  to  admit  of  judicial 
toleration.    The  ultimate  facts  stated  in  the  statute  are 
to  be  found,  so  to  speak,  by  the  Ck)urt  or  Judge  ^m 
the  probatory  facts  stated  in  the  affidavit,  before  the 
order  for  publication  can  be  legally  entered.    The  affi- 
davit must  show  whether  the  residence  of  the  person 
upon  whom  service  is  sought  is  known  to  the  affiant, 
and  if  known,  the  residence  must  be  stated.    It  is  true 
that  this  is  not  required  in  terms  in  Sec.  412,  which  is 
more  especially  devoted   to  the  affidavit;  but,  as  we 
have  already  said,  the  whole  statute  upon  the  subject 
of  service  by  publication  is  to  bo  read/together,  and 
Sec.  413  requires  that  where  the  residence  is  known  the 
order  shall  direct  a  copy  of  the  summons  and  complaint 
to  be  forthwith  deposited  in  the  Post  Office,  directed  to 
the  person,  to  be  served  at  his  place  of  residence.    In 
granting  the  order,  the  Court  or  Judge  acts  judicially 
and  can  know  nothing  about  the  facts  upon  which  the 
order  is  to  be  granted,  except  from  the  affidavit  pie- 
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Bented  by  the  applicant. — Ricketson  vs.  Richardson,  26 
Cal.,  p.  152.  See,  also,  Brady  vs.  Seaman,  80  Oal., 
p.  617;  Jordan  vs.  Giblin,  12  Cal.,  p.  100. 

4.  Affidavits  to  obtain  order  of  Publica- 
tion—What FACTS  MUST  BE  STATED  THEREIN.— 
Section  412  provides,  that  **  when  the  person  to  whom 
service  is  to  be  made  resides  out  of  the  State,  *  *  * 
and  the  fact  shall  appear,  by  affidavit,  to  the  satisfaction 
of  the  Court,  or  a  Judge  thereof,  *  *  *  such  Court, 
or  Judge,  may  grant  an  order  that  the  service  be 
made  by  publication  of  summons."  The  fact  m,vAt 
appear  by  affidavit  before  juriMiction  to  make  the 
order  attaches.  That  is  to  say,  there  must  be  an  affi- 
davit containing  a  statement  of  some  fact  which  would 
be  legal  evidence,  having  some  appreciable  tendency  to 
make  the  jurisdictional  fact  appear,  for  the  Judge  to 
act  upon  before  he  has  any  jurisdiction  to  make  the 
order.  Unless  the  affidavit  contains  some  such  evi- 
dence, tending  to  establish  every  material  jurisdictional 
fact,  the  Judge  has  no  legal  authority  to  bo  satisfied, 
and,  if  he  makes  the  order,  he  acts  without  jurisdiction, 
and  all  proceedings  based  upon  it  are  void.  But  he  is 
only  to  be  satisfied  upon  some  evidence  presented  in 
the  form  prescribed;  and  if  the  affidavit  presents  legal 
evidence  which  has  an  appreciable  tendency  to  prove 
e'very  material  jurisdictional  fact,  and  the  mind  of  the 
Judge  is  too  easily  satisfied,  this  is  but  error;  for  he  was 
authorized  to  weigh  the  testimony,  and  if  satisfied, 
make  the  order.  It  is,  therefore,  not  void,  but  erro- 
neous.— Forbes  vs.  Hyde,  31  Cal.,  p.  350. 

5.  Affidavit  must  show  Cause  of  Action.— The 
statute  provides  that:  **  "When  the  person  on  whom 
service  is  to  be  made  resides  out  of  the  State,  *  *  * 
and  the  facts  shall  appear  by  affidavit,  *  *  *  and  it 
shall  in  like  manner  appear  that  a  cause  of  action  exists 
against  the  defendant  in  respect  to  whom  service  is  to 
be  made,  or  that  he  is  a  necessary  or  proper  party  to 
the  action,  such  Court  or  Judge  may  grant  an  order," 
etc.  The  existence  of  a  cause  of  action,  etc.,  then,  is 
also  a  jurisdictional  fact  which  must  appear  "in  like 
manner j^*  that  is  to  say^  by  affidaviU  The  statute  as 
clearly  makes  a  cause  of  action,  as  non-residence  a  juris- 
dictional fact,  and  we  can  no  more  disregard  the  one 
than  the  other.  If  this  fact  does  not  appear  by  the  affi-  - 
davit  upon  which  the  order  for  publication  was  founded, 
then  there  was  a  want  of  jurisdiction,  and  the  order  and 
publication  are  void.  The  only  statement  in  the  affida- 
vit is  the  following:  "Deponent  further  says,  that  he  is 

a  counselor  at  law  and  resides  in  this  city,  and  that  he 
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has  a  good  cause  of  action  in  this  suit  against  tlie 
defendant,  and  that  he  is  a  necessaiy  and  proper  p>arty 
defendant  thereto,  as  he  verily  believes."    What  **  Ikct 
appears  by  affidavit"  here?    Simply  that  the  affiant  be- 
lieves he  Has  a  good  cause  of  actioil  in  this  Fuit  against 
defendant,  and  believes  that  Harris  is  a  necossai7  and 
proper  party  defendant.    But  such  an  averment  i*?  nei- 
ther the  statement  of  an  ultimate  fact,  such  as  is  rcrjuired 
to  be  stated  in  a  pleading,  nor  of  a  probative  fact  rrom 
which  such  ultimate  fact  may  be  deduced,  nor  a  fact  of 
any  sort  which  in  any  way  legally  tends  to  prove  such 
ultimate  or  probative  fact,  or  from  which   it  may  be 
inferred.    It  is  not  the  statement  of  a  fact  at  all.      It  is 
merely  the  statement  of  the  opinion  of  the  witness  in 
relation  to  a  point  upon  which  the  Judge  is  required,  to 
form  his  own  opinion  \i\yon  facts  which  must  ap]!>ear  by 
affidavit.    Tlie  Judge  may  have  entire  confidence  in  tbe 
ability  of  the  affiant  as  a  lawyer,  and  in  his  opinion 
upon  a  question  of  law,  and  the  witness  may  be  equally 
well  qualified  to  determine  the  point;  but  the  law  does 
not  permit  him  to  act  upon  such  confidence  or  qualiB- 
cations.    Facts  are  the  proper  and  only  proper  subjectB 
to  be  set  out  in  affidavits  under  the  provisions  of  the 
statute  to  serve  as  the  basis  of  judicial  action.      The 
affiant's  general  expression  of  opinion  or  belief»  ^with- 
out  the  facts  upon  which  it  is  founded,  is  in  no  sense 
legal  evidence,  and  does  not  tend  in  any  degree  to  prove 
the  jurisdictional  facts,  without  which  the  Judg-e  bad 
no  authority  to  make  the  order. — Forbes  vs.  Hyde,  31 
Cal.,  p.  353.    Under  this  section  of  the  Code  the  com- 
plaint, if  verified,  may  be  used  to  show  that  a  cause  of 
action  exists. 

6.  Affidavit  that  Defendant  was  ooxck.ax^ 
INQ   HIMSELF— Could  not  be  found  after    i>un 
DILIGENCE,  ETC. — An  affidavit  of  an  attorney  for  the 
plaintiff  for  an  order  of  publication  of  summons   on 
defendant  which  show  that  diligent  search  had  been 
made  for  him  by  the  Sheriff,  and  that  he  was  conce&l- 
ing  himself  to  avoid  service,  was  held  to  be  sufiScient. — 
Anderson  vs.  Parker,  6  Cal.,  p.  201.     The  affidavit 
states  that  the  defendant,  D.  C.  Seavcr,  was  at  the 
time  a  resident  of  the  First  Township,  in  the  County  <^ 
Contra  Costa;  that  he  had  occupied  a  house  on  a  tract 
of  land  claimed  by  him  to  be  his  own,  and  which  he 
had  cultivated  up  to  the  commencement  of  the  suit, 
and  for  a  long  time  previous;  that  on  the  twenty-sec- 
ond day  of  October,  the  day  before  the  commencement 
of  the  suit,  he  left  his  residence,  informing  his  aervanta 
that  he  would  be  back  that  evening  or  the  next  day; 
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that  the  summons  in  the  suit  was  put  in  the  hands  of  a 
proper  Constable,  who  made  diligent  search  and  was 
wholly  unable  to  serve  it;  that  Seaver  had  not  returned 
to  his  residence,  and  that  he  believed  that  he  concealed 
himself  for  the  purpose  of  avoiding  the  service  of  the 
summons;  and  that  the  claim  sued  on  is  a  just  debt. 
The  return  of  the  summons  by  the  Constable,  is  ^*  not 
found  in  the  county/'  The  return  of  the  ofScer  that 
the  party  could  not  be  found  is  sufficient  evidence  of 
proper  diligence,  and  the  affidavit  of  the  plaintiff  in 
that  action  showing  that  the  defendant  resided  in  the 
township  and  county,  and  the  facts  respecting  his 
absenting  himself  from  his  homo,  show  sufficient  to 
entitle  the  plaintiff  to  the  order  of  publication. — Seaver 
vs.  Fitzgerald,  23  Cal.,  p.  90.  An  affidavit  for  order 
of  publication  of  summons  stating  that  defendant  C. 
could  not,  after  due  diligence,  be  found  in  the  county; 
that  inquiry  had  been  made  of  one  F.,  an  intimate 
IHend  of  defendant,  as  to  his  whereabouts,  and  F.  was 
unable  to  give  the  information,  and  that  plaintiff  did 
not  know  where  defendant  could  be  found  within  the 
State,  was  held  to  be  insufficient.  The  affidavit  does 
not  show  that  defendant  had  left  the  State,  or  that  any 
diligence  had  been  used  to  ascertain  his  whereabouts 
beyond  inquiry  of  a  single  individual,  and  no  pretense 
was  made  that  defendant  was  concealing  himself  to 
avoid  service. — Swain  vs.  Chase,  12  Cal.,  p.  285. 

7.  Residskcs  whbk  kjsows  to  bb  stated. — 
Besidence,  if  known,  should  be  stated  in  the  affidavit. — 
Gray  vs.  Palmer,  9  Cal.,  p.  637. 

8.   AFFIDAVIT  MADE  A  LONG  TIME  BEFORE  ObDEB 

or  Publication. — Objection  was  made  that  it  was 
incompetent  for  the  Court  to  make  the  order  upon 
affidavits  some  four  months  old — it  is  plain  to  our 
minds,  from  an  examination  of  Sees.  412  and  413  of 
the  Code,  that  the  affidavits  should  be  prepared  with 
reference  to  the  condition  of  things  as  they  exist  at  the 
time  when  the  order  for  publication  is  applied  for— the 
residence  of  the  defendant,  or  the  inability  to  find  him 
at  that  time.  The  proceedings  are  to  follow  each  other 
in  reasonably  quick  succession.  The  order  for  publi- 
cation^ when  made,  must  "  direct  a  copy  of  the  sum- 
mons and  complaint  to  be  forthwith  deposited  in  the 
Post  Office,  directed  to  the  person,  to  be  served  at  his 
place  of  residence,"  when  known.  It  must  not  only 
be  deposited,  but  it  must  be  done  "forthwith."  The 
object  of  the  statute  is,  if  possible,  to  secure  actual 
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notice  of  the  pendency  of  the  action.    In  this  axkd  the 
neig^hhoring  States  and  Territories,  the  residences  of  a 
large  portion  of  the  people  are  notoriously  teixipoT-ai7. 
It  is  important,  therefore,  that  the  inquiry  as   to   r^ai- 
dence  should  he  directed  to  the  time  when  the  order 
and  deposit  in  the  Post  Office  is  to  he  made;  az&d 
have  no  douht  that  it  was  so  intended  hy  the 
lature.     If  an  affidavit  can  he  used  as  the   basis   of 
an  order  which  was  made  four  months  hefore  the  orrery 
it  can  he  used  when  made  four  years  hefbre;  and  in 
hoth  cases  there  would  he  great  prohahility  that   the 
notice  contemplated  hy  the  statute  would  fail  of  reaoh- 
ing  the  defendant.    In  many  instances  the  party  to  he 
served  may  have  returned,  and  could  he  easily,  if  in- 
quiry were  to  he  made  at  a  later  period.    In  People  vs. 
Huher,  20  Cal.,  p.  82,  the  Court  say:    "  The  Practiee 
Act  contemplates  that  the  Judge  must  he  satisfied,  hy 
affidavit  of  the  ahsence  of  the  defendant  at  the  time  he 
is  applied  to  for  his  order,  and  when  it  is  to  take  effect. 
If  an  order  might  he  procured  in  advance,  and  held 
four  days  hefbre  taking  out  the  summons,  it  mi^ht  he 
so  held  for  a  much  longer  time,  so  that  when  the  sum- 
mons actually  issues  the  defendant  zAay  have  returned 
to  the  State.''    We  have  no  doubt  of  the  correctness  of 
this  view.    If  the  question  were  presented  to  us   on. 
appeal  from  the  judgment,  we  should  not  hesitate  to 
reverse  it,  on  the  ground  that  the  affidavits,  made  so 
long  a  time  hefore  obtaining  the  order  for  publication 
based  on  them,  would  be  totally  insufficient  to  sho^w  a 
non-residence,  or  absence  from  the  State,  or  that  the 
defendant  could  not,  after  due  diligence,  be    found 
within  the  State  at  the  time  of  procuring  the  order.-*— 
Forbes  vs.  Hyde,  31  Gal.,  p.  351. 

Mtnnerof  413.  (§  31.)  The  Order  must  direct  the  publica- 
and  ap-  tlon  to  be  made  in  a  newspaper  to  be  designated^  as 
of  attorney,  ^ost  likely  to  give  notice  to  the  person  to  be  served, 
and  for  such  length  of  time  as  may  be  deemed  reason- 
able, at  least  once  a  week;  but  publication  against  a 
defendant  residing  out  of  the  State,  or  absent  there- 
from, must  not  be  less  than  two  months.  In  case  of 
publication,  where  the  residence  of  a  non-resident  or 
absent  defendant  is  known,  the  Court  or  Judge  must 
direct  a  copy  of  the  summons  and  complaint  to  be 
forthwith  deposited  in  the  Post  Office,  directed  to  the 
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I       person  to  be  served,  at  his  place  of  residence.    When  Same. 

'  pablicatiou  is  ordered,  personal  service  of  a  copy  of 
the  sammons  and  complaint,  out  of  the  State,  is  equiv- 
alent to  publication  and  deposit  in  the  Post  Office.  In 
either  case,  the  service  of  the  summons  is  complete  at 
the  expiration  of  the  time  prescribed  by  the  order  for 
publicatioii.  In  actions  upon  contracts  for  the  direct 
payment  of  money,  the  Court  in  its  discretion  niay, 
instead  of  ordering  publication,  or  may  after  publica- 
tion, appoint  an  attorney  to  appear  for  the  non-resident, 
absent,  or  concealed  defendant,  and  conduct  the  pro- 
ceeding on  his  part. 

Note.  —  1.  Addition  a.l  Requirements  itndeb 
Statute  1871-2.— The  Legislature  of  1871-2  passed  the 
fbUowlng  Act: 

State.  1871-2,  p.  392. 

Jin  Act  concerning  service  of  summons  upon  absent 
defendants  by  ptiblieation, 

[Approved  March  15, 1972.] 

[Enacting  clause.] 

Section  1.  In  all  cases  where,  by  order  of  any 
Court,  service  of  summons  is  directed  to  be  made  upon 
any  absent  defendants  by  publication,  it  shall  be  the 
duty  of  the  plaintiff  in  such  action  to  file  in  the  office 
of  the  Secretary  of  State,  within  fifteen  days  after  the 
making  of  such  order,  a  duly  certified-  copy  of  such 
order  for  publication,  together  with  a  copy  of  the  sum- 
mons in  Haid  action,  and  of  the  newspaper  containing 
the  publication  thereof. 

Sec.  2.  For  his  services  in  filing  and  indexing  the 
order,  sumin^ns,  and  newspaper  in  which  publication 
is  made,  in  each  action,  and  for  issuing  his  certificate  of 
the  receipt  and  filing  thereof,  the  plaintiff  shall  pay  to 
the  Secretary  of  State  the  sum  of  one  dollar,  to  be  paid 
into  the  State  Treasury  and  accounted  for  as  by  law 
provided  in  the  case  of  other  fees  collected  in  said. 
office. 

Sec.  8.  The  Secretary  of  State,  on  receipt  of  the 
papers  above  mentioned  and  on  payment  of  the  fee 
above  mentioned,  shall  issue  to  the  plaintiff  in  said 
action  his  certificate,  under  his  hand  and  official  seal, 
specifying  the  title  of  the  action,  the  Court  in  which  the 
same  is  brought,  the  names  of  the  defendants  as  to 
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whom  publication  of  eummons  was  directed  to  be  inadev 
and  the  date  at  which  the  same  were  filed  in  his  office. 
Ho  shall  also,  in  a  book  to  be  provided  for  that  purpose, 
index  the  names  of  the  defendants  as  to  whom  publica- 
tion of  summons  was  directed  to  be  made,  and   note 
therewith  the  title  of  the  action,  the  Court  in  ^^vliicli 
such  action  is  brought,  the  papers  therein  filed   in  his 
office,  and  the  date  of  filing  the  same;  and  shall  also 
indorse  the  date  of  the  filing  upon  said  papers,   and. 
preserve  the  same  in  his  office  for  reference  by  all  per- 
sons int43rest<.'d  therein;    and  tho^  said  book  and   said 
papers  shall  at  all  times  be  open  to  the  gratuitous  in- 
spection of  all  persons  applying  to  examine  the  same. 
Said  book  shall  be  known  and  referred  to  as  the  **  JBieg- 
ister  of  Absent  Defendants." 

Sec.  4.  The  plaintiff  in  such  action  shall  file  the 
certificate  of  the  Secretary  of  State  above  mentioned 
with  the  Clerk  of  the  Court  in  which  such  action  is 
brought,  togetlier  with  the  proof  of  publication  of  the 
summons  therein,  and  service  of  summons  by  pul>lica> 
tion  shall  not  be  deemed  to  be  complete  as  to  any  al>6ent 
defendant  without  the  filing  of  said  certificate  b&  above 
required. 

2.  Form  or  Order  for  Publicatiok— Whicm-  rr 

MAY  BE  ISSUED,  AND  WHAT  FaCTS  MUST  BE  6TATSI>. 

An  order  to  publish  a  summons  cannot  be  made  in 
advance  of  the  issuance  of  the  summons.  If,  after 
complaint  filed  and  before  any  summons  was  issued, 
the  Judge  ordered  that  "  summons  do  issue,''  and  that 
it  be  published,  and  without  any  further  order  sum- 
mons was  subsequently  issued  and  published,  the  Court 
did  not  acquire  jurisdiction,  and  the  order  was  a  nullity. 
A  Judge  cannot  order  a  summons  to  issue,  but  can 
only  order  a  summons  already  issued  to  be  served  in  a 
special  manner. — People  vs.  Huber,  20  Cal.,  p.  81. 

8.  Publication  of  Summons  on  supplement ai. 
Complaint  where  Summons  was  published  ok 
ORIGINAL  Complaint. — If  an  order  is  made  for  pub- 
lication of  summons,  and  a  summons  is  issued,  and  a 
supplemental  complaint  was  afterwards  filed  and   a 
summons  issued  thereon,  the  original  action  becomes 
merged  in  the  action  as  supplemented,  and  the  Court 
will  not  acquire  jurisdiction  of  the  person  of  absent 
defendants  by  publication  of  the  original  summons,  but 
the  summons  issued  on  the  supplemental  complaint 
must  be   published   also. — McMinn  vs.  Whelan,  27 
Cal.,  p.  800;  see,  also,  Forbes  vs.  Hyde,  31  Cal.,  p. 
842;  People  vs.  Huber,  20  Cal.,  p.  81;  see,  also.  Law- 
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rence  vs.  Bolton,  3  Paifi^e,  p.  295;  Scudder  vs.  Vorhis, 
1  Barb.,  p.  55. 

.4.  Order  DEfiioNATrao  Newspaper  need  not 
STATE  WHAT. — The  Order  of  publication  is  not  defec- 
tive because  in  designating  the  newspaper  in  which  to 
publish  the  summons,  it  did  not  state  that  such  paper 
was  "  most  likely  to  give  notice  to  the  person  to  be 
Ferved,*'  or  which  summons  was  to  be  thus  published. 
The  order  directs  the  summons  to  be  published  in  a 
certain  newspaper,  with  the  time  it  was  to  be  thus  pub- 
lished, and  the  presumption  is  that  the  Justice  desig- 
nated such  particular  paper  because  it  was  most  likely 
to  give  notice  to  the  person  to  be  served,  but  it  was  not 
ncceF.sary  for  him  to  state  in  the  order  that  such  was 
his  reason. — Scaver  vs.  Fitzgerald,  23  Cal.,  p.  91. 

5.  Published  Sumuons  must  agree  with  Ori- 
ginal Summons. — The  summons  cannot  be  altered, 
and  no  new  matter  can  be  interpolated,  after  the  order 
ibr  its  publication  is  made.  It  must  be  published  in 
the  form  in  which  it  existed  when  the  order  for  its 
publication  was  made. — McMinn  vs.  Whelan,  27  Cal., 
p.  814.  But  if  a  comparii^on  of  the  published  sum- 
mons with  the  original  shows  that  the  differences  be- 
tween the  two  are  purely  literal,  and  the  sense  and 
meaning  of  the  original  and  of  the  published  version 
of  the  summons  are  identical,  that  is  enough. — Sharp 
vs.  Daugney,  33  Cal.,  p.  513. 

6.  Constitutionality  of  Section,  so  far  as  it 
relates  to  Appointment  of  Attorney,  etc. — It 
has  been  contended  that  this  section,  so  far  as  it  allows 
the  Court  to  appoint  attonioys  for  defendants  in  lieu 
of  publication,  was  **  unconstitutional  and  against  the 
principles  of  free  government,"  under  the  provision  in 
the  Constitution  that  no  person  shall  "be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law." 
But  the  constitutionality  of  this  section  was  upheld  by 
the  Court,  in  Ware  vs.  Robinson,  9  Cal.,  p.  111. 

7.  When  the  Court  may  Appoint  Attorney. — 
If  the  defendant  is  concealed  for  the  purpose  of  avoid- 
ing sei'vice. — See  Ware  vs.  Robinson,  9  Cal.,  p.  107. 
Where  the  defendant  cannot,  after  due  diligence,  be 
found.~See  Jordan  vs.  Giblin,  12  Cal.,  p.  100.  See, 
also,  as  to  judgment  against  defendants  in  such  cases, 
Sec.  473,  post,  where  within  six  months  of  rendition  of 
judgment  the  Court  may  allow  defendant  to  answer  to 
the  merits  of  original  action;  and  in  this  connection 
see  Jordan  vs.  Giblin,  12  Cal.,  p.  100. 

8.  How  Time  of  Publication  is  computed. — For- 
merly publication  was  required  (against  a  non-resident 
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of  the  State)  to  be  at  least  once  a  week,  and  for  a  time 
'*  not  less  than  three  months/'    Under  the  law  as  it 
then  stood,  it  was   held  that  a  summons   published 
''from  the  10th  of  January  to  the  9th  of  April,  inclu- 
sive," was  published  for  the  period  of  three  full  calen- 
dar months.    The  9th  of  January  and  the  10th  of  April 
cannot  be  included.    The  summons  had  been  published 
for  three  calendar  months  at  the  close  of  the  9th  day 
of  April,  and  the  first  day  of  the  forty  within  which 
defendant  was  required  to  answer  was  on  the  10th  of 
April. — S.  &  L.  Society  vs.  Thompson,  32  Cal.,  p.  350. 
Where  the  last  day  of  the  publication  of  a  bummons 
occurs  in  the  same  week  in  which  the  three  months 
expires,  the  publication  was  held  to  have  been  made 
for  a  sufficient  time,  and  the  Court  has  acquired  juris- 
diction, although  this  day  is  not  fully  three  months 
from  the  first  day  of  publication. — S.  &  L.  Societj-  vs. 
Thompson,  32  Cal.,  p.  352;  see,  also,  Bonkendorff  vs. 
Taylor's  Lessees,  4  Pet.,  p.  361.    The  month  contem- 
plated by  this  section  (413)  is  a  calendar,  not  a  lunar 
month. — S.  &  L.  Society  vs.  Thompson,  32  Cal.,  p. 
350;  Sprague  vs.  Norway,  31  Cal.,  p.  173;  see  Sec.  17, 
ante,  Subd.  6. 

9.  Mauling  Summons  and  Complaint  dirbcted 
TO  REBiDKNCB  OF  DEFENDANT.— If  tho  residence  of  a 
non-resident  of  the  State  or  an  absentee  is  known,  a 
copy  of  the  complaint  and  summons  must  be  put  into 
the  Post  Office,  directed  to  such  defendant  at  his  place 
of  residence,  and  this  is  the  case  also  as  to  an  infant 
under  tlie  age  of  fourteen  years. — Gray  vs.  Palmer,  9 
Cal.,  p.  638. 

10.  Defendant  has  Forty  Days  after  last  dat 
OF  Publication  to  Answer.— The  defendant,  after 
the  last  day  of  publication,  has  forty  days  in  which  to  file 
answer.  Service  of  summons  is  complete  at  the  expi- 
ration of  the  period  of  publication  and  the  time  for 
answering  commences  to  run  at  that  time. — Grewell 
vs.  Henderson,  5  Cal.,  p.  465;  see,  also,  S.  &  L.  Soci- 
ety vs.  Thompson,  32  Cal.,  p.  352, 

11.  Justices'  Practice— Order  of  Pubucatioit 
MADE  BY  Justice  of  the  Peace.— This  and  the  fol- 
lowing section  are  made  specially  applicable  to  Jus- 
tices' Courts. — See  Sec.  849,  post.  Section  845,  post, 
relating  to  practice  in  Justices'  Courts,  fixes  twelve 
days  as  the  time  within  which  summons  must  require 
defendant  to  answer;  but  Sec.  849,  by  permitting 
service  to  be  made  by  publication,  necessarily  requires 
that  the  time  should  exceed  ten  days,  and  that  the 
provisions  of  this  section   (412)  and   the   fisllowio; 


Code  of  Civil  Procedueb.  295 

soction  (418)  should  be  pursued  in  Justices'  Courts. — 
Hisler  vs.  Carr,  34  Cal.,  p.  646;  see,  also,  Seaver  vs. 
Fitzgerald,  23  Gal.,  p.  86. 

12.  GXITEBAL  SrFSCT  OI*  JUDGMBKT  OBTAINED  BT 

Publication  of  Suhkons,  etc.— A  judgment  ob- 
tained bj  publication  of  summons  against  a  defendant 
out  of  the  State  in  which  the  judgment  is  rendered, 
though  it  may  be  enforced  against  his  property  in  that 
State,  has  no  binding  force  in  personam,  and  is  a  mere 
nullity  when  attempted  to  be  enforced  in  another  State. 
Kane  vs.  Cook,  8  Cal.,  p.  449;  see  note  to  Sec.  415,  post. 
13.  When  Judgment  mat  be  attacked  for 
DEFECT  IN  Affidavit  ob  Order  for  Publication. 
See  the  very  elaborate  opinions  in  the  case  of  Hahn  vs. 
Kelly,  34  Cal.,  p.  391,  contained  in  note  to  Sec.  415, 
post;  also,  Jordan  vs.  Giblin,  12  Cal.,  p.  100;  People 
vs.  Huber,  20  Cal.,  p.  81;  Forbes  vs.  Hyde,  31  Cal.,  p. 
342;  Braly  vs.  Seaman,  30  Cal.,  p.  610. 

414.     (§  32.)     When  the  action  is  against  two  or  Ptoocc^- 
more  defendants  jointly  or  severally  liable  on  a  con-  *J®JJ^^* 
tract,  and  the  snmmons  is  served  on  one  or  more,  bnt  Jjd  put  ** 
not  on  all  of  them,  the  plaintiff  may  proceed  against  ServeS* 
the  defendants  served  in  the  same  manner  as  if  they 
were  the  only  defendants. 

Note.— 1.  Constructiok  of  Section  Geneballt. 
Sec.  32  of  tbe  Practice  Act,  from  which  this  section  is 
taken,  reads  as  follows: 

Sec.  82.  Where  the  action  is  against  two  or  more 
defendants,  and  the  summons  is  served  on  one  or  more, 
but  not  on  all  of  them,  the  plaintiff  may  proceed  as 
^  follows: 

1.  If  the  action  be  against  the  defendants  jointly 
indebted  upon  a  contract,  he  may  proceed  against  the 
defendant  served,  unless  the  Court  otherwise  direct;  ' 
and  if  he  recover  judgment,  it  may  be  entered  against 
all  the  defendants  thus  jointly  indebted  so  far  only  as 
that  it  may  be  enforced  against  the  joint  property  of 
all,  and  the  separate  property  of  the  defendant  served; 
or, 

2.  If  the  action  be  against  defendants  severally  liable, 
he  may  proceed  against  the  defendants  served  in  the 
same  manner  as  if  they  were  the  only  defendants. 

This  section  provides  that  "  if  tbe  action  be  against 
defendants  jointly  indebted  upon  a  contract  he  may 
proceed  against  the  defendants  served,  unless  the  Court 
otherwise  direct"— that  is  to  say,  unless  the  Court  re- 
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quires  the  other  defendants  to  be  served  before  pro- 
ceeding to  trial  and  judgment.    If  he  does  ^*  proceed 
against  the  defendant  served,"  the  section   provides 
that  he  shall  take  judgment  against  all  of  the  defend- 
ants, to  be  enforced  against  the  joint  property  of  all 
the  defendants,  and  the  separate  property  of  those 
served.    By  the  terms  of  the  statute,  the  plaintiff  pro- 
ceeds only  against  the  defendants  served,  and  judg- 
ment is  entered  against  them,  but  not  against  those 
who  were  not  served.    The  defendants  not  served  are 
not  bound  by  the  judgment,  nor  are  they  personally 
liable  for  its  satisfaction;  but  the  statute  provides  that 
the  property  in  which  they  are  jointly  interested  with 
the  other  defendants  may  be  taken  in  execution  for 
the  satis&ction  of  the  judgment.     This  provision  of 
the  statute  will  hereafter  be  noticed.    When  cases  in- 
volving this  or  similar  provisions  of  the  statute  of 
other  States  have   been  under  consideration,  it  has 
been  repeatedly  held  that  the  statute  changed  the  com- 
mon law  rule,  which  is  that  in  an  action  upon  a  joint  con- 
tract the  plaintiff  must  recover  against  all  or  none.— 
People  vs.  Frisbie,  18  Cal.,  p.  402;  Lewis  vs.  Olarkin, 
id.,  p.  399.    The  language  of  those  cases  clearly  in- 
dicates  that,  under  the   statutory  rule,  the  plaintiff 
may  recover  upon  a  joint  contract  against  one,  or  any 
number  less  than  all  of  the  joint  debtors — that  is  to 
say,  he  may  take  judgment  in  the  usual  form  against 
those  served,  and,  in  addition,  the  judgment  maybe 
enforced  against  the  joint  property  of  all  the  joint 
debtors.    But  the  judgment  is  against  those  only  who 
were  served  with  process.    The  statute  prpvides  that 
the  "joint  property"  of  all  the  defendants  may  be 
taken  in  execution  for  the  satisfaction  of  the  judg- 
ment, but  none  of  the  cases  in  this  Court  defines  such 
joint  property.    "We  have  not  noticed  in  any  of  the  cases 
^  in  New  York  that  the  question  has  been  distinctly 

passed  upon  as  to  what  property  constitutes  the  "joint 
property"  mentioned  in  the  statute;  but  it  is  assumed 
in  several  cases  that  it  is  partnership  property  which 
is  meant  by  that  term.— Mason  vs.  Denison,  15  Wend., 
p.  64;  Maroni  vs.  Kumbel,  23  Wend.,  p.  293;  Steme 
vs.  Bentley,  3  How.  Pr.  R.,  p.  331.    In  Mason  vs. 
Denison,  it  is  said  that  the  term  applies  to  the  property 
which  one  defendant  might  apply  to  the  satisfaction 
of  the  debt,  without  consulting  his  co-contractor.    Ac- 
cepting the  restriction  indicated  in  that  case,  or  even 
limiting  the  meaning  of  "joint  property  "  to  partner- 
ship property  of  the  persons  alleged  to  be  joint  debtors, 
we  are  utterly  unable  to  see  how  a  judgment  that  is  to 
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he  enforced  aj^inst  the  interest  in  such  property  of  a 
person  who  has  not  been  served  with  process,  and  has 
not  appeared  in  the  action,  can  be  maintained.  It  is  a 
cardinal  principle  of  jurisprudence  that  a  judgment 
shall  not  bind  or  conclude  a  man,  either  in  respect  to 
his  person  or  property,  unless  he  has  had  his  day  in 
Court.  No  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  says  the  Consti- 
tution; but  this  pii^ciple  is  older  than  written  Consti- 
tutions, and,  without  invoking  the  constitutional  dec- 
laration, eveiy  person  may,  as  a  matter  of  common 
right,  insist  that  he  be  heard  in  his  own  defense  before 
judgment  passes  which  binds,  charges,  or  injuriously 
affects  his  person  or  his  estate.  It  is  no  answer  to  say 
that  the  judgment  affects  only  the  joint  property  of  the 
defendants — ^property  that  either  of  the  debtors  might 
apply  to  the  satisfaction  of  the  common  debt — for  that 
assumes  that  the  defendants  are  joint  debtors,  and  that 
may  be  to  the  defendant  who  is  not  served  the  vital 
point  of  the  controversy.  He  may  be  ready  to  admit 
every  allegation  of  the  complaint,  except  that  he  is  a 
party  to  the  contract;  or  he  may  even  admit  The  con- 
tract, and  yet  be  ready,  if  an  opportunity  were  pre- 
sented, to  make  a  successful  defense,  on  the  ground  of 
fraud,  failure  of  consideration,  payment,  accord  and 
satisfaction,  etc.  The  defendant  who  is  served  may  be 
ignorant  of  the  defenses  upon  which  his  co-defendants 
would  rely;  or  he  may,  either  negligently  or  purposely, 
omit  to  present  them.  And,  whatever  his  answer  may 
be,  he  only  appears  for  himself;  and  there  is  nothing 
in  the  law  regulating  the  acquisition  or  disposition  of 
joint  property  which  confers  upon  one  joint  owner  the 
right  to  defend  actions  for  his  fellows.  Unless  it  can 
be  shown  that  such  property  is  under  the  ban  of  law, 
a  judgment  which  subjects  to  execution  the  interest  of 
a  person  who  has  had  no  opportunity  to  be  heard  in 
the  action  cannot  be  upheld  without  violating  princi- 
ples which  lie  at  the  base  of  all  judicial  proceedings. — 
Tay,  Brooks  &  Backus  vs.  Hawley,  39  Cal.,  p.  95. 

2.  CoNSTiTUTioKALiTT  OF  SECTION.— See  Note No. 
1.  There  have  been  several  cases  in  this  Court  involv- 
ing the  consideration  of  this  statute,  and  this  question 
does  not  seem  to  have  been  presented  or  considered,  but 
the  validity  of  the  statute  seems  to  have  been  tacitly  as- 
sumed. In  New  York  the  validity  of  a  similar  statute 
is  recognized,  and  actions  on  the  judgment  have  been 
maintained  against  the  defendants  not  served. — ^Dando 
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yg.  Tremper,  2  Johns.,  p.  87;  Baok  of  Colazn'biar 
Newcomb,  6  id.,  p.  98;  Taylor  vs.  Pettibone,  16  id..,  j>- 
66,    In  the  subsequent  case  of  Mervin  vs.  Kumljel,  33 
Wend.,  it  was  considered  that  the  authority  of  tlios^ 
cases  was  binding  upon  the  Court;  but  it  is   e-vlden^ 
from  the  opinions  delivered  in  the  case,  and  particu.^ 
larly  that  of  Mr.  Justice  Bronson,  that  the  judi^ment., 
80  far  as  it  affects  the  defendants  not  served,  cannot  b^ 
ftistained  on  any  Msible  or  even  plausible  £^roiind«    To 
say  that  a  person  is  liable  to  an  action  on  a  jud^^menl, 
but  that  he  may,  in  that  action,  litigate  the  cause  oT 
action  upon  which  the  judgment  was  rendered — to  liold. 
that  he  may  be  sued  upon  the  judgment,  but  tli&t,  \f  he 
pleads  the  proper  matters  in  defense,  the  judgment  is 
not  even  prima  facie  evidence  against  him — ^is,  to  our 
minds,  altogether  unsatisfactory  and  illogical,      mi  ere 
is  a  further  ground  for  holding  that  the  defendant  ivbo 
was  not  served  is  not  a  proper  party  to  an  action  on  tlie 
judgment.    Provision  is  made  in  the  Code  by  wliicb  a 
defendant  who  was  not  originally  served  with  the  sum- 
mons  may  be  bound  by  the  judgment.    (Sees.    969  to 
994.)    He  is  summoned  to  show  cause  why  he  sliould 
not  be  bound  by  the  judgment,  and  he  may  answer  tbe 
complaint,  as  he  might  have  done  had  he  been  ori^- 
Daily  served,  or  he  may  deny  the  judgment,  or  mfty  set 
up  any  defense  that  may  have  arisen  subsequently  to 
the  judgment.    These  proceedings  furnish,  in  our  opin- 
ion, the  exclusive  mode  by  which  he  can  be  bound  by 
the  judgment,  and  they  necessarily  imply  that  he  is  not 
already  bound  by  it.    The  action  is  really  an  action  on 
the  original  joint  contract,  and  matters  of  defense  in 
respect  to  the  judgment  are  merely  incidental  to   tbe 
action.    Were  it  not  for  the  statute,  no  action  could  be 
maintained  against  him  on  the  contract,  for  the  reason 
that  it  would  become  merged  in  the  first  judgment; 
and  the  merger  is  restrained  only  for  the  purpose 
to  the  extent  of  enabling  the  proceedings  to  be  had 
prescribed  in  the  statute.     Those  provisions   of    tbe 
statute  are  useless  if  it  is  true  that  an  action  can   be 
maintained  on  the  judgment  against  a  defendant  not 
served  in  the  former  action. — ^Tay,  Brooks  &  Backus 
vs.  Hawley,  39  Cal.,  p.  97. 
3.   PsBsoNAL  Judgment  cannot    be    entsrki> 

AGAINST    one    OF    SEVEBAL    DEFENDANTS    JOnm.7 

LIABLE. — In  an  action  against  defendants  jointly  liable 
it  was  held  to  be  error  to  enter  a  personal  judgment 
against  one  of  the  defendants  who  was  not  served  with 
process.— Treat  vs.  McCall,  10  Cal.,  p.  512.  And 
where  all  defendants  were  jointly  liable  and  all  served. 
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judgment  by  default  cannot  be  entered  against  one  of 
them.  This  section  of  the  Code  applies  only  where  all 
of  the  defendants  have  not  been  served. — Steams  vs. 
Aguirre,  7  Cal.,  p.  449. 

4.  Section  not  applicable  to  Foksclobino  Suits. 
It  was  held  that  this  provision,  which,  in  an  action 
against  two  or  more  defendants,  all  of  whom  were  not 
served  with  process,  authorized  judgment  to  be  entered 
to  bind  the  joint  pi20f)erty  of  all,  did  not  apply  to  pro- 
ceedings for  the  foreclosure  of  a  mortgage  upon  real 
estate. — Bowen  vs.  May,  12  Cal.,  p.  351. 

5.  Appearance  becited  in  Becobd  confined  to 
Pabties  served. — Where  the  record  recites  in  gen- 
eral terms  the  appearance  of  the  parties,  such  appear- 
ance will  be  confined  to  those  parties  served  with 
process. — Miller  vs.  Ewing,  8  S.  &  M.,  p.  421;  Tarney 
vs.  Jordan,  4  How.,  Miss.,  p.  401;  Dean  vs.  McKinstry, 
2  S.  &  M.,  p.  213;  Edwards  vs.  Traner,  14  S.  &  M.,  p. 
76;  Chester  vs.  Miller,.  13  Cal.,  p.  560. 

6.  Where  Plaintifp  waives  bight  to  delay 
Trial  until  all  the  Defendants  webe  sebved.— 
See  Meagher  vs.  Gagliardo,  35  Cal.,  p.  602. 

7.  Judgment  cannot  be  had  against  Defend- 
ant NOT  6EBVED. — In  an  action  against  defendant  sued 
as  partners  it  was  held  that  to  sustain  a  judgment 
against  a  defendant  he  must  be  served  with  process,  or 
brought  into  Court  through  some  of  the  forms  of  law. 
Ingraham  vs.  Gildemeester,  2  Cal.,  p.  89;  see,  also, 
Bstell  vs.  Chenery,  3  Cal.,  p.  468.  And  where  process 
was  not  served  on  a  party  in  a  suit  against  several 
defendants  jointly  liable,  he  cannot  be  made  a  defend- 
ant in  a  suit  upon  the  judgment  against  the  party 
served. — Tay  vs.  Hawley,  39  Cal.,  p.  93. 

8.  Actions  against  Defendants  sevebally 
liable,  and  action  against  defendants  jointly 
LIABLE. — It  was  held  that  "  if  the  action  be  against 
defendants  severally  liable,  the  Clerk  can,  upon  appli- 
cation of  the  plain tifiT,  enter  judgment  upon  default 
against  the  parties  served,  without  regard  to  the  other 
parties  named  in  the  complaint.  If  the  action  be 
against  defendants  jointly  and  not  severally  liable,  and 
only  a  portion  of  them  are  served,  the  Clerk  can  also, 
upon  like  application,  enter  judgment;  but  in  that  case 
it  must  be  entered  against  all  the  defendants,  and  so  as 
to  be  enforced  against  the  joint  properly  of  all,  and  the 
separate  projwrty  of  those  served. — Kelly  vs.  Van  Aus- 
tin, 17  Cal.,  p.  566.    But  see  Tay  vs.  Hawley,  supra. 

9.  Fob  sevebal  Judgments  against  Defend- 
ants, ETC.— See  Sees.  578,  579,  post. 
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10.  When  one  or  more  may  Sue   ob    Dkitei?!) 

FOR  ALL.— See  Sees.  382»  383,  384,  ante. 

11.  For  Proceedings  against  joint  Dkbtors. — 
See  Sees.  989-994. 

Proof  of  415.     (§§  33,  34.)     Proof  of  the  service  of  sammoiis 

how  made,   and  complaint  must  be  as  follows: 

1.  If  served  by  the  SheriiF,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof ;   or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer, 
or  his  foreman,  or  principal  clerk,  showing  the  same; 
and  an  affidavit  of  a  deposit  of  a  copy  of  the  suiixmons 
in  the  Post  Office,  if  the  same  has  been  deposited;   or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication, 
the  certificate  or  affidavit  must  state  the  time  and 
place  of  service. 

Note. — 1.   What  is  meant  by  Proof   of  Skb- 
viCE— Effect  of  Judgment  on  defective  Sertick. 
Said  Sanderson,  J.,  in  his  elaborate  and  able  opin- 
ion in  the  case  of  Hahn  vs.  Kelly,  34  Cal-,  p.  403: 
"There  are  two  modes  of  obtaining  jurisdiction  over 
the  person  of  a  defendant:  first,  by  personal  service  of 
the  summons,  with  a  copy  of  the  complaint;   second, 
by  constructive  service,  or  what  is  commonly  desif;- 
nated  publication  of  summons.    The  former  may  be 
made  by  the  Sheriff  of  the  county  where  the  defendant 
is  found,  or  by  his  doputy,  or  by  a  person  specially 
appointed  by  him,  or  appointed  by  a  Judge  of  the 
Court  in  which  the  action  is  brought,  or  by  any  white 
male  citizen  of  the  United  States  over  twenty-one 
years  of  age,  who  is  competent  to  be  a  witness  on  the 
trial  of  this  action.    The  latter  is  set  on  foot  by  an 
affidavit  showing  the  existence  of  certain  facts,  in  view 
of  which,  that  mode  of  service  is  allowed,  followed  by 
an  order  of  the  Court  or  a  Judge  thereof,  or  a  County 
Judge,  directing  publication  of  the  summons  to   be 
made  in  some  newspaper  most  likely  to  give  the  de- 
fendant notice,  for  a  certain  length  of  time,  which 
varies  according  to  circumstances,  and  if  the  residence 
of  the  defendant  be  known,  also  directing  a  copy  of 
the  summons  and  -complaint  to  be  forthwith  deposited 
in  the  Post  Office,  addressed  to  him  at  his  place  of  res- 
idence, and  is  terminated  by  publication  and  mailing, 
if  the  defendant'^  place  of  residence  is  known,  or  by 
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personal  service  out  of  the  State,  which  is  equivalent 
to  publication  and  mailing.  Proof  of  the  former  mode 
of  service  is  the  affidavit  or  ceHificate  of  the  officer,  if 
the  services  have  been  made  by  an  officer,  of  the  fact 
and  the  time  and  place  of  service,  or  the  affidavit  of  a 
citizen,  if  service  has  been  made  by  a  citizen,  showing 
that  he  is  competent  to  make  the  service,  and  that  he 
in  fact  made  it  by  delivering  to  the  defendant  person- 
ally a  certified  copy  of  the  summons  and  complaint, 
stating  the  time  and  place.  Proof  of  the  latter  mode 
is  the  affidavit  of  the  printer,  or  his  foreman  or  princi- 
pal clerk,  showing  that  publication  has  been  made, 
stating  where  and  how  long,  and  an  affidavit  showing 
a  deposit  in  the  Post  Office,  if  such  deposit  was  made 
(Sees.  412,  413,  415).  In  our  judgment,  it  would  have 
added  to  the  completeness  of  the  record  to  have  made 
the  proof  of  service  by  publication  include  also  the 
affidavit  of  the  party  and  the  order  of  the  Court 
directing  publication  to  be  made,  for,  in  point  of  law, 
they  constitute  a  part  of  the  mode;  but  the  Legisla- 
ture has  not  seen  proper  to  do  so,  and  we  can  no  more 
add  to  their  will  than  we  can  take  from  it.  So,  for  the 
purpose  of  determining  whether  a  want  of  jurisdiction 
is  shown  by  the  records,  we  can  look  only  to  the  sum- 
mons, the  affidavit  of  the  printer,  the  complaint,  with 
the  default  indorsed  thereon,  and  the  judgment.  The 
affidavit  of  Hawes  made  for  the  purpose  of  obtain- 
ing an  order  for  publication,  and  the  order  of  the 
Court  directing  publication,  for  all  the  purposes  of  the 
question  before  us,  must  be  disregarded,  or,  in  other 
words,  presumed  to  have  been  all  that  the  law  requires. 
We  are  aware  that  the  cases  of  Braly  vs.  Seaman,  30 
Cal.,  p.  610,  and  Forbes  vs.  Hyde,  31  Cal.,  p.  342, 
were  considered  by  us  upon  the  theory  that  the  affida- 
vit of  the  plaintifiT,  or  of  some  one  else  in  his  behalf,  and 
the  order  of  the  Court  constituted  a  part  of  the  record 
or  judgnient  roll,  and  could  therefore  be  consulted  on  a 
question  of  jurisdiction  if  made.  In  so  assuming,  for 
the  point  was  neither  made  nor  considered,  we  were  in 
error.  In  this  connection,  it  is  claimed  on  the  part  of 
the  appellant,  in  effisct  that  we  must  presume  a  legal 
service,  notwithstanding  the  proof  fails  to  show  it,  or 
tends  to  show  the^contrary;  or,  in  other  words,  that  if 
the  affidavit  of  Bodge,  chief  clerk  of  the  Morning  or 
Daily  Globes  or  of  McClosky,  who  made  personal 
service  at  the  City  of  Washington,  fails  to  state  all 
the  facts  which  the  statute  has  made  essential  to  this 
mode  of  service,  we  must  presume  that  some  other 
affidavit  was  actually  made,  in  view  of  which,  the* 
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Court  took  jurisdiction,  which  was  sufficient,  and  "wliicli^ 
for  some  reason  not  known  was  not  made  a  part  of  the 
judgment  roll  by  the  Clerk.    Within  certain  limits 
this  is  doubtless  true,  but,  thus  broadly  stated,  does  it 
not  go  too  far  and  invoke  presumption  where  none  may 
exist?    Is  it  according  absolute  verity  to  the  recorti 
under   all   circumstances,    or   is   it   impeaching-    the 
record  under  possible  circumstances,  upon  the  ground 
that  it  misrepresents  what  actually  took  place.     XJo- 
doubtedly  if  the  record  is  silent  as  to  what  was  done 
in  respect  to  some  material,  we  will  presume  that  "what 
ought  to  have  been  done  was  done.    If  there  is  no  proof 
of  what  was  done  in  obtaining  service  in  the  recordf 
we  will  presume  that  legal  service  was  in  fact  made; 
but  when  the  record  shows  what  was  done  for  the  pur- 
pose of  obtaining  service,  how  can  we  presume  that 
something  different  was  in  fact  done.    Would  not  that 
be  to  join  issue  with  the  record  and  dispute  what  it  says, 
which  we  have  agreed  cannot  be  done.    Where  the 
record  speaks  at  all  it  must  be  understood  to  speak  the 
truth  as  to  the  particular  fact  of  which  it  speaks,  for  by 
the  law  of  its  creation  it  can  tell  no  lies,  neither  direct 
nor  circumstantial.    This  is  so  not  only  when  the  record 
speaks  in  favor  of  the  jurisdiction,  but  when  it  speaks 
against  it.    Suppose^  in  a  case  of  attempted  personal 
service,  the  officer  should  return  that  he  had  served  the 
summons  upon  A.  B.,  the  son  of  the  defendant,  by 
delivering  to  him  personally  a  copy,  and  also  a  copy  of 
the  complaint,  and  the  remainder  of  the  record  is  silent 
upon  the  question  of  service,  could  we  presume  in  the 
fiice  of  such  a  record  that  he  served  it  on  the  defendant 
also?    Undoubtedly  not.    There  would  be  a  want  of 
jurisdiction  upon  the  face  of  the  record  within  the  rule 
in  hand,  and  the  judgment  would  be  declared  a  nullity 
whenever  and  wherever  presented  in  support  of  a  l^al 
claim  or  right.    We  consider  the  true  rule  to  be  that 
legal  presumptions  do  not  come  to  the  aid  of  the  record, 
except  as  to  acts  or  &cts  touching  which  the  record  is 
silent  as  to  what  was  done.    It  will  be  presumed  that 
what  ought  to  have  been  done  was  not  only  done,  but 
rightly  done;  but  when  the  record  states  what  was 
done,  it  will  not  be  presumed  that  something  different 
was  done.    If  the  ftcord  merely  shows  that  the  Bom- 
mons  was  served  on  the  son  of  the  defendant,  it  will 
not  be  presumed  that  it  was  served  on  the  defendant. 
If  the  affidavit  of  the  printer  shows  that  the  summons 
was  published  one  month,  it  will  not  be  presumed  that 
~  it  was  published  three.    To  avoid  any  misapprehension 
we  deem  it  proper  to  add  that,  bo  fiea,  we  haTeaaiomed, 
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ibr  die  purposes  of  the  argument,  that  the  record,  aside 
from,  that  portion  of  it  which  is  denominated  the  proof 
of  service,  is   silent  upon    the   question   of  service. 
But   it    may   happen    that    other    portions    of    the 
record  may  also  speak   upon   that   question;   if  so, 
what  they  say  is  not  to  he  disregarded;  on  the  con- 
trary, in  determining  the  question  whether  a  want  of 
juri^iction  is  apparent  upon  the  fkce  of  the  record,  we 
must  look  to  the  whole  of  it,  and  report  the  ref^ponses 
of  all  its  parts.    To  illustrate:  Suppose  that  portion  of 
the  judgment  roll  denominated  the  *'  affidavit  or  proof 
of  service,"  shows  that  personal  service  was  made  upon 
the  son  of  defendant,  and  the  remainder  of  the  roll 
aays  nothing  ahout  service,  we  then  have  a  want  of 
jurisdiction  appearing  upon  the  ibce  of  the  record. 
But  suppose  the  judgment  states  that  the  defendant 
appeared,  or  that  personal  service  was  made  upon  him, 
or  something  else  that  is  equivalent,  as  it  frequently 
does,  the  opposite  result  follows,  for  the  record  cannot 
lie,  and  it  appears  that  the  father  as  well  as  the  son 
had  heen  served,  which  may  well  have  heen  the  case. 
The  record  in  such  a  case  does  not  hlow  hot  and  cold 
as  might  he  supposed;  on  the  contrary,  hoth  acts  may 
have  heen  done.    On  presentation  of  the  return  of 
service  upon  the  son  the  Court  may  have  declared  it  no 
service,  and  service  upon  the  father  may  have  heen 
suhsequently  made,  and  the  wrong  return  may  have 
found  its  way  into  the  judgment  roll.    To  hold  thus 
would  he  consistent  with  the  record,  while  to  hold  other- 
wise would  he  to  contradict  the  judgment.    So  in  the 
case  of  a  service  hy  puhlication,  if  the  affidavit  of  the 
printer  states  that  the  summons  was  puhlished  one 
month,  and  yet  the  Court,  in  its  judgment,  states  that 
it  was  puhlished  three,  or  that  service  has  heen  had 
upon  the  defendant,  it  will  he  presumed  that  other  proof 
than  that  contained  in  the  judgment  roll  was  made, 
for  not  to  so  presume  would  be  to  deny  to  the  record 
that  absolute  verity  which  must  he  accorded  to  it. 
Thus  limited  or  understood,  the  point  made  hy  counsel 
Ibr  appellant  is  doubtless  well  made.    Still  less  tenable, 
however,  is  the  point  made  hy  the  respondents,  to  the 
effect  that  where  it  appears  that  service  was  obtained 
by  publication,  nothing  will  be  presumed  in  favor  of 
the  jurisdiction  of  the  Court,  but  the  party  relying 
upon  the  judgment  must  show  affirmatively  that  the 
Court  had  jurisdiction;  or  in  other  words,  that  he  must 
show  an  affidavit  and  order  for  publication,  and  an  affi- 
davit of  puhlication,  in  all  respects  responsive  to  the 
calls  of  the  statute.    In  holding  that  the  affidavit  and 


304  Code  of  Civil  Procedure. 


order  of  publication  constitute  no  part  of  the  judgment 
roll,  we  have  already  practically  denied  this  doctrine 
eo  far  as  they  are  concerned;  but  there  are  broader 
grounds  or  more  fundamental  reasons  against  it,  -whidi 
would  be  equally  conclusive  of  the  whole  question  Tvero 
the  affidavit  and  order  for  publication  a  part  of  the 
judgment  roll. 

'*The  case  of  Coit  vs.  Haven,  SO  Conn.,  p.  195,  is 
directly  in  point.     The  service  was  constructive,   as 
appeared  frova.  the  return  of  the  officer,  the  writ  havini^ 
been  left  at  the  house  of  defendant.    The  language  of 
the  judgment  was:  "This  action  came  to  the  present 
term  of  this  Court."    In  opposition  to  the  record,  the 
parties  against  whom  it  was  presented,  for  the  purpose 
of  showing  that  the  judgment  was  void,  offered  to  prove, 
by  the  defendant  in  the  judgment  and  others,  that  at 
the  time  when  the  copy  of  the  writ  was  left  in  service  by 
the  officer,  as  claimed,  at  his  usual  place  of  abode,  he 
was  not  an  inhabitant  of  the  town,  or  any  other  place 
in  the  State,  and  that  the  writ  never  was,  in  any  way, 
served  upon  him,  ancj^  that  at  the  time  it  was  claimed 
to  have  been  served  he  was  residing  out  of  the  State. 
This  testimony  was  rgected.    On  appeal,  after  stating 
the  general  rule  upon  the   subject,  the  Court  said: 
*'  But  the  counsel  for  the  defendant  urge  the  extreme 
hardship  to  which  a  party  may  be  subjected  if  he  may 
not  deny  and  disprove  the  servnce  of  the  writ,  when  he 
can  clearly  show  that  in  fact  no  service  was  ever  made 
on  him,  and  that  he  never  had  notice  of  the  suit  in  any 
form,  and  never  heard  judgment  against  him  until  it 
was  made  the  ground  of  an  action."    They  say,  with 
great  emphasis,  and  the  argument  is  certainly  a  forci- 
ble one,  can  it  be  that  a  Clerk  of  the  Court  may 
fabricate  a  record,  or  an  officer  make  a  fieilse  return  of 
service,  and  there  be  no  escape  for  one  who  is  thus,  by 
a  judgment  in  the  suit,  made  heavily  indebted,  or 
found  guilty  of  a  wrong,  when,  in  fiict,  he  is  perfectly 
innocent,  or  never  owed  the  debt,  and  could  show  it 
clearly  if  he  had  a  chance?    Will  a  Court,  they  ask, 
because  it  has  a  general  jurisdiction,  protect  and  give 
effect  to  such  a  fVaud?    It  will  not  be  claimed,  and  has 
not  been  on  the  argument,  but  that  when  a  Court  has 
jurisdiction  its  record  speaks  absolute  verity,  because 
it  is  the  record  of  the  Court's  doings;  and  being  a  Court 
of  final  jurisdiction,  there  must  be  an  end  to  the  matter 
in  dispute,  if  it  be  possible  to  reach  that  end  at  all;  and 
it  is  so  necessary  that  confidence  should  be  reposed  in 
Courts  of  a  high  character,  as  well  as  in  the  records  of 
such  Courts,  that  on  the  whole,  and  in  view  of  all  the 
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considerations  affecting  the  subject,  it  is  the  only  safe 
rule  to  give  the  decisions  of  Courts  of  general  juris- 
diction full  effect  so  long  as  they  remain  in  force, 
rather  than  to  leave  them  open  to  be  attacked  in  every 
way  and  on  all  occasions.  Being  domestic  judgments, 
they  can,  if  erroneous,  be  reviewed  by  proceedings 
instituted  directly'  for  the  purpose,  and  reversed  on 
error,  or  by  a  new  trial;  and  if  the  danger  is  imminent 
and  special,  relief  can  be  temporarily,  if  not  finally, 
obtained  by  application  to  a  Court  of  equity.  ♦  ♦  ♦ 
Any  other  rule  with  regard  to  judgments  of  such 
Courts  would  be  attended  with  very  great  embarrass- 
ments, and  would  be  very  dangerous  in  its  general 
operation. 

**  In  discussing  this  point  so  far,  we  have  assimied,  as 
counsel  for  the  respondents  seem  to  have  done,  that 
constructive  service  is  unknown  to  the  common  law. 
The  precise  mode  provided  by  our  statute  may  be,  but 
it  will  certainly  not  be  claimed,  that  there  can  be  any 
distinction  founded  upon  a  mere  difference  in  the  mode 
by  which  constructive  service  is  obtained.  The  only 
rational  or  plausible  ground  for  any  distinction  lies 
between  actual  and  constructive  notice,  and  no  notice. 
If  there  is  any  hardship  in  the  rule,  as  defined  by  us,  or 
any  necessity  for  the  distinction  asserted  by  respond- 
ents, it  grows  out  of  a  want  of  notice,  for  beyond  or 
within  a  want  of  notice  neither  the  charge  of  hardship 
nor  the  call  of  necessity  can  find  a  point  upon  which  to 
rest.  The  idea,  then,  that  a  Court  which  undertakes  to 
obtain  jurisdiction  of  the  person  of  a  defendant  by  con- 
structive service  of  its  process,  is  proceeding  contraiy 
to  the  principles  upon  which  the  course  of  the  common 
law  is  based,  is  founded  in  a  mistake,  for  constructive 
service  is  not,  as  the  argument  of  counsel  for  respond- 
ents presupposes,  a  stranger  to  the  course  of  the  com- 
mon law.  In  cases  similar  to  those  in  which  we  resort 
to  service  by  publication  there  has  always  been  some 
mode  by  which  jurisdiction  has  been  obtained  at  com- 
mon law,  amounting,  or  equivalent  to,  constructive 
service.  In  the  Courts  of  common  law,  if  the  Sheriff 
cannot  find  the  defendant  upon  the  first  writ  of  capias^ 
there  issues  out  an  alias,  etc.  And  if  a  n(m  est  inven- 
tus is  returned  upon  all  of  them,  then  a  writ  of  exigent 
or  exigi  faunas  may  be  sped  out,  which  requires  the 
Sheriff  to  cause  the  defendant  to  be  proclaimed,  re- 
quired, or  exacted  in  five  County  Courts  successively, 
to  render  himself;  and  if  he  does,  then  to  take  him  as 
in  a  capias;  but  if  he  does  not  appear,  and  is  returned 
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quinto  exaciuSj  he  shall  then  be  outlawed  by  the  Coro- 
ners of  the  county. — Bl.  Com.,  Book  3,  p.  283. 

"  So,  in  chancery,  *  if  the  Sheriff  returns  that  tlie  de- 
fendant is  nan  est  inventus,  then  an  attachment,  'with 
proclamation,  issues,  which,  besides  the  ordinary  form 
of  attachment,  directs  the  Sheriff  that  he  cause  public 
proclamation  to  be  made  throughout  the  county  to 
summon  the  defendant,  upon  his  allegiance,  personally 
to  appear  and  to  answer.    If  this  be  also  returned  ixritli 
a  non  est  invetitus,  and  he  still  stands  out  in  contempt, 
a  commission  of  rebellion  is  awarded  against  him  for 
not  obeying  the  King's  proclamation,  according  to  his 
allegiance,  and  four  Commissioners  therein  named,  or 
any  of  them,  are  ordered  to  attach  him  wheresoevt^r  he 
may  be  found  in  Great  Britain,  as  a  rebel  and  con- 
temner of  the  King's  laws  and  Government,  by  refus- 
ing to  attend  his  sovereign  when  thereunto  required. 
♦     ♦     ♦     If  upon  the  commission  of  rebellion  a  nom 
est\inventus  is  returned,  the  Court  then  sends  a  Ser- 
geant-at-Arms    in    quest  of  him,  and  if    he  eludes 
the  search  of  the  Sergeant  also,  then  a  sequestration 
issues  to  seize  all  his  personal  estate,  and  the  profits  of 
his  real,  and  to  detain  them,  subject  to  the  order  of  the 
Court,     ♦     •     •     After  an  order  for  a  sequestration 
issues,  the  plaintiff's  bill  is  to  be  taken  pro  con/esso,, 
and  a  decree  to  be  made  accordingly.' — Bl.    Com.« 
Book  3,  p.  444.    These  modes  of  proceeding  have  been 
improved  in  England,  as  well  as  in  the  United  States. 
The  statute  (5  Geo.  II,  Chap.  25)  provides  that  where 
the  defendant  cannot  be  found  to  be  ser\-ed  with  pro- 
cess of  subpoena,  and  absconds  (as  is  believed)  to  avoid 
being  served  therewith,  a  day  shall  be  appointed  him 
to  appear  to  the  bill  of  the  plaintiff,  which  is  to  be  in- 
serted in  the  London  Oazette^,  read  in  the  parish  church 
where  the  defendant  last  lived,  and  fixed  up  at  the 
Koyal  Exchange;  and  if  the  defendant  doth  not  appear 
upon  that  day,  the  bill  shall  be  taken  pro  con/esso, — 
Bl.  Com.,  Book  3,  p.  445.    So,  whatever  meaning  may 
be  attached  to  the  phrase  '  proceeding  according  to 
the  course  of  the  common  law,*  as  used  in  the  books, 
it  cannot  be  understood  to  mean  personal  or  actual 
service  of  process  only.    The  affidavit  of  Dodge,  under 
the  rule  in  Steinbach  vs.  Leese,  37  Cal.,  p.  298,  fails  to 
state  that  4ie  is  the  printer,  foreman,  or  chief  clerk  of 
the  Morning  or  Daily  Globe,    As  to  whether  he  was 
either,  the  record  is,  therefore,  silent;  and,  in  conform- 
ity with  the  rule  already  stated  (if  the  remainder  of 
the  record  was  also  silent  upon  that  subject),  we  would 
be  bound  to  presume  that  he  was  one  or  the  other,  or 
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that  legal  proof  to  that  effoct  was  actually  made.  The 
iact  that  publication  was  made  in  that  paper  is  one 
thing,  and  the  relation  of  Dodge  to  the  paper  quite  an- 
other. There  is  nothing  in  the  statute  which  requires 
that  the  latter  should  have  been  proved  by  Dodge 
himself.  It  could  have  been  proved  by  any  other  com- 
petent witnet^s  to  whom  the  relation  was  known.  But 
if  otherwise,  the  res»ult  would  be  the  same;  for  in  either 
event,  it  must  be  presumed  that  the  Court  did  its  duty 
in  the  premises,  and  required  proof  of  his  relation  to 
the  paper.  Upon  the  presentation  of  Dodge's  affidavit 
the  Court  was  bound  to  say:  *It  does  not  appear  by 
this  affidavit  that  the  person  by  whom  it  was  made  is 
the  proper  person  to  make  it;  proof  that  he  is  must 
therefore  be  made  before  judgment  can  be  rendered,* 
and  it  must  be  presumed  that  it  is  so  declared,  and  that 
the  absent  proof  was  supplied,  either  by  Dodge  himself 
or  some  other  competent  witness  to  whom  the  fact  was 
known.  But  the  remainder  of  the  judgment  roll  in 
the  ciise  now  under  consideration  is  not  silent  upon  the 
subject.  The  judgment  itself  states  that  service  has 
been  made  *  according  to  law  and  the  order  of  the 
Judge  of  this  Court.'  In  view  of  this  direct  statement 
as  to  a  matter  which  the  Court  was  as  competent  to  de- 
termine  as  any  other  matter  involved  in  the  case,  we 
would  be  bound  to  presume,  as  already  shown,  that 
proof  of  publication  by  the  proper  person  was  in  fact 
made,  notwithstanding  that  part  of  the  roll  denomi- 
nated *  proof  of  service  *  showed  a  state  of  facts  from 
which  a  want  of  jurisdiction  would  be  apparent. 

**  There  being  no  distinction  in  the  respect  under  con- 
sideration, between  cases  of  actual  and  constructive 
service,  the  case  of  Alderson  vs.  Bell  is  directly  in 
point.  That  was  an  action  of  ejectment.  The  plaintiff 
was  the  purchaser  of  the  premises  at  a  Sheriff's  sale, 
under  a  decree  in  a  foreclosure  case.  He  offered  in 
evidence  the  judgment  roll  in  the  foreclosure  case. 
The  defendant  demurred  to  the  evidence  upon  the 
ffround  that  a  want  of  jurisdiction  was  apparent  upon 
the  face  of  the  judgment  roll.  The  only  proof  of 
service  was  what  purported  to  be  the  written  admis- 
sions of  the  defendants,  stating  time,  but  not  place, 
unaccompanied  by  any  proof  of  the  genuineness  of  the 
signatures.  The  decree  recited  that  the  defendants 
had  been  regularly  served  with  process,  or  had  waived 
service  by  their  admission.  The  Court  (Mr.  Justice 
Field)  said:  *It  is  well  settled  that  Courts  will  take 
judicial  notice  of  the  signatures  of  their  officers  as 
such;  but  there  is  no  rule  which  extends  such  notice  to 


808  Code  op  Civil  Procedure. 


the  signature  of  the  parties  to  a  cause.    When,  there- 
fore, the  proof  of  service  of  process  consists  of  the 
written  admissions  of  the  defendants,  such  admissions, 
to  be  available  in  the  action,  should  be  accompanied 
with  some  evidence  of  the  genuineness  of  the  signatures 
of  the  parties.    In  the  absence  of  such  evidence  the 
Court  cannot  notice  them.     In  the  foreclosure  case, 
it  is  to  be  presumed  that  such  evidence  was  Aimished 
to  the  Court  before  the  judgment  was  rendered.     The 
decree  recites  that  the  defendants  had  been  regularly 
served  with  process,  or  had  waived  service  by  their 
acknowledgment.    This  is  sufficient  evidence  that  the 
requisite  proof  was  produced  to  cstablisih  the  genuine- 
ness of  the  signatures  of  the  defendants  to  their  admis- 
sion.   Even  if  there  were  no  such  recitals  in  the  decree, 
and  there  was  an  entire  absence  of  evidence  in   the 
record  on  the  point,  still  the  presumption  would  be  in 
&vor  of  the  jurisdiction  of  the  Court,  and  the  regularity 
of  its  proceedings;  and  for  the  want  of  such  evidence 
the  decree   cannot   be    impeached    in  this  collateral 
action.'— 9  Cal.,  p.  321. 

**  So  in  the  case  at  bar.  The  Court  could  not  notice 
the  affidavit  of  Dodge,  in  the  absence  of  evidence  that 
he  was  either  the  printer  of  the  Globe.,  or  foreman,  or 
chief  clerk,  and  it  is  to  be  presumed  that  such  evidence 
was  furnished  to  the  Court  before  the  judgment  was 
rendered;  and  such  would  be  the  presumption  if  the 
recom  was  silent.  To  the  like  effect  is  the  case  of  Kipp 
vs.  FuUerton,  4  Min,  p.  473." 

See,  also,  as  to  jurisdiction  of  defendant  by  service 
of  summons  and  in  support  of  the  case  of  Hahn  vs. 
Kelly,  34  Cal.,  p.  403,  above  cited,  the  following  cases: 
Sharp  vs.  Brunnings,  35  Cal.,  p.  628;  Quivey  vs.  Por- 
ter, 37  Cal.,  p.  458. 

2.  JUDQMSNT    CANNOT    BE    ATTACKED    GOLLATKK- 

ALLY  ON  DEFECTIVE  Retukn. — If  the  retum  is  de- 
fective the  defendant  must  appeal  from  the  judgment. 
A  mere  irregularity  of  service  is  not  sufficient  to  enable 
him  to  attack  the  judgment  collaterally. — Dorente  vs. 
Sullivan,  7  Cal.,  p.  280;  see  Hahn  vs.  Kelly,  34  Cal.,  p. 
403  (Note  No.  1  of  this  section);  Peck  vs.  Strauss,  83 
Cal.,  p.  678. 

3.  A  Shebiff's  Keturn  is  not  tbayeksable, 
and  a  Court  will  not  permit  it  collaterally  to  be  attacked, 
even  if  the  officer  is  shown  to  have  been  guilty  of  fraud 
and  collusion. — Sewell  on  Sheprffs,  p.  387;  Watson  on 
Sheriff,  p.  72;  Egeiy  vs.  Buchanan,  5  Cal.,  p.  56. 

4.  Seryice  by  Sheriff  on  officers  of  a  Corpo- 
ration.—See  Sec.  411,  ante,  Notes  Nos.  I,  2,  3. 
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5.  Presumption,  in   favor  of  Return  when 

PLACE  WHERE    SERVED    IB   NOT    STATED.— When  tho 

place  where  the  writ  was  served  is  not  stated  in  the 
return  tho  Court  should  assume  that  it  was  served  within 
the  jurisdiction  of  the  Sheriff  to  whom  it  was  directed. 
Crane  vs.  Brannan,  3  Cal.,  p.  194;  Pico  vs.  Sunol,  6 
Cal.,  p.  294. 

6.  Return  by  Deputy  to  be  made  in  name  of 
Principal.— If  a  return  is  made  hy  a  deputj  it  must 
be  made  in  the  name  of  the  Sheriff. — Joyce  vs.  Joyce, 
5  Cal.,  p.  449;  Rowley  vs.  Howard,  23  Cal.,  p.  401; 
see  Note  to  Sec.  410,  ante. 

7.  Affidavit  of  Service  by  person  other  than 
Sheriff  or  Deputy.— The  aflBldavit  of  the  person 
serving  the  summons  must  show  all  the  facts  which  are 
required  to  make  a  valid  service  under  the  provisions 
of  the  four  preceding  sections.  The  facts  necessary  to 
show  a  valid  service  must  appear  affirmatively. — See 
McMillan  vs.  Reynolds,  11  Cal.,  p.  372;  Dimick  vs. 
Campbell,  31  Cal.,  p.  238;  see,  also.  Peck  vs.  Strauss, 
83  Cal.,  p.  678. 

8.  Proof  of  Service  by  Publication.— The  pub- 
lication of  summons  may  be  proved  by  the  affidavit  of 
the  Clerk,  of  the  publisher  of  the  paper,  and  the  fact 
that  the  summons  was  deposited  in  a  Post  Office  may 
also  be  proved  by  affidavit;  nor  is  it  necessary  that  the 
Constable  (in  Justice's  Court)  state  in  his  return  on  the 
summons  that  such  publication  was  made  and  such 
deposit  made  in  the  Post  Office. — Seaver  vs.  Fitzgerald, 
23  Cal.,  p.  86. 

9.  Affidavit<  of  Publication  by  Printer.— An 
affidavit  in  the  following  terms,  **  H.  F.  W.,  principal 
elerk  in  the  office  of  the  Uhton,'*  etc.,  '*  deposes  and 
says  that  the  notice,"  etc.,  was  held  insufficient.  By  the 
third  subdivision  of  this  section  the  fact  that  service 
has  been  made  by  publication  is  to  be  proved  by  the 
**  affidavit  of  the  printer,  his  foreman^  or  principal 
clerk.^*  These  are  the  only  persons  competent  to  testify 
on  the  subject.  That  the  affiant  was  one  of  the  three 
is  itself  a  substantive  fact,  and  must  be  proved  as  such 
before  the  Court  in  which  the  action  is  pending  can 
render  judgment  against  the  parties  to  whom  notice  is 
intended  to  be  given.  In  the  affidavit  above  given  the 
afQant  swears  to  nothing  except  as  to  the  matters  set 
forth  after  the  word  "  deposes."  He  names  himself  as 
principal  clerk,  but  he  does  not  swear  that  such  was 
his  position  in  fact. — Ex  Parte  Bank  of  Monroe,  7  Hill, 
p.  178;  Cunningham  vs.  Goelet,  4  Denio,  p.  71;  Staples 
▼B.  Fairchild,  3  N.  Y.,  p.  44;  Payne  vs.  Young,  8  N. 
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y.,  p.  158;  see  particularly,  for  correct  form,  2 
bour's  Ch.,  p.  706;  and  Hill  vs.  Hoover,  5  Wise. 
370;  Steinback  vs.  Leese,  27  Oal.,  p.  299.    But  it 
held  that  if  there  is  but  one  clerk  in  a  printing  oflSce  he 
need  not  be  described  in  the  affidavit  of  publicatiozi  as 
"principal  "  clork. — See  Gray  vs.  Palmer,  9  Cal.,  p. 
616.    And  it  was  held  that  an  objection  that  the  affida- 
vit was  made  by  a  publisher  and  proprietor^  and  not 
by  the  "printer,  foreman,  or  principal  clerk,*'  ^wks 
fully  met  by  Bunce  vs.  Beed,  16  Barb.,  p.  347.    It  "was 
held  in  that  case  that  for  the  purposes  of  the  question, 
printers  and  publishers  might  be  considered  synony- 
mous, the  latter  being  within  the  spirit  of  the  statute. 
Sharp  vs.  Daugney,  38  Cal.,  p.  513.    And  so,  also,  the 
affidavit  of  the  ''* proprietors^  of  a  printing  office  ^vas 
held  sufficient.    Proprietor  and  printer  are  regarded  as 
synonymous  terms. — Quivey  vs.  Porter,  87  Cal.,  p.  464. 
Where  the  affidavit  of  the  printer  was  to  the  effect  that 
publication  had  been  made  one  month,  but  the  judg- 
ment of  the  Court  recites  that  it  was  public^hed  three 
months,  the  recital  imparts  absolute  verity,  and  it  must 
be  presumed  that  some  additional  proof  had  been  made 
to  the  Court  before  judgment. — Hahn  vs.  Kelly,  34 
Cal.,  p.  403. 

10.  Affidavit  of  Deposit  of  Sitmmons  in  Post 
Offick. — It  is  not  a  ground  for  objection  to  the  affidavit 
that  it  does  not  state  that  the  deposit  was  made  in  a 
United  States  Post  Office,  nor  that  there  was  oomma- 
nication  by  mail  between  the  place  of  dei>osit  and  the 
place  to  which  the  package  was  addressed. — Sharp  vs. 
Daugney,  33  Cal.,  p.  514.  And  a  copy  of  summons 
and  complaint  must  be  mailed  to  a  minor  under  four- 
teen years  of  age.  A  fiiilure  to  do  so  cannot  be  rectified 
by  the  appearance  of  the  mother  of  the  child  on  her 
own  behalf. — Gray  vs.  Palmer,  9  Cal.,  p.  616. 

11.  Admission  of  Skrvice  by  Defenda.nt.— An 
admission  of  service  must  be  in  writing,  signed  by  the 
defendant;  an  oral  admission  will  not  be  sufficient. — 
Montgomery  vs.  Tutt,  11  Cal.,  p.  307.  The  place  of 
service  need  not  be  stated  in  the  admission.  The  stat- 
ute does  not  require  an  admission  of  service  to  desig- 
nate the  place  where  the  service  was  made.  The  object 
of  such  de.signation,  when  required,  is  to  determine  the 
period  within  which  the  answer  must  be  filed,  or  when 
default  may  be  taken. — Alderson  vs.  Bell  and  Wife,  9 
Cal.,  p.  321;  Crane  vs.  Brannan,  3  Cal.,  p.  194.  And 
generally,  as  to  admissions  of  service,  see  Sharp  vs. 
Brunnings,  35  Cal.,  p.  533;  Crane  vs.  Brannan,  8  Cal., 
p.  IM. 
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12.  Evidence  of  GENriNENEss  of  "Written  Ad- 
missions OF  Defendants — Proof  of  Signatures. — 
It  is  well  settled  that  Courts  will  take  judicial  notice  of 
tbe  signatures  of  their  officers,  as  such,  but  there  is  no 
rule  which  extends  such  notice  to  the  signatures  of  par- 
ties to  a  cause.  "When,  therefore,  the  proof  of  service 
of  process  consists  of  the  written  admissions  of  defend- 
ants, such  admissions,  to  be  available  in  the  action, 
should  be  accompanied  with  some  evidence  of  the  gen- 
uineness of  the  signatures  of  the  parties.  In  the  absence 
of  such  evidence,  the  Court  cannot  notice  them. — 
Litchfield  vs.  Burwell,  5  Howard  Pr.  Rep.,  p.  346; 
Alderson  vs.  Bell,  9  Cal.,  p.  321. 

41 3.      (§  85.)     From  the  time  of  the  service  of  the  ?^^®ii  Jn'i 

\^  ^  .....  udictionof 

dummoiis  and  copy  of  complaint  in  a  civil  action,  the 
Court  is  deemed  to  have  acquired  jurisdiction, •and  to 
have  control  of  all  the  subsequent  proceedings.  The 
voluntary  appearance  of  a  defendant  is  equivalent  to 
]>ersonal  8er\dce  of  the  summons  upon  him. 

Note.— 1.  When  the  Court  acquires  Jurisdic- 
tion.— In  order  to  give  a  Court  jurisdiction  of  the  sub- 
ject matter,  so  as  to  enable  it  to  issue  orders  or  process, 
it  is  necessary  that  the  action  should  be  commenced  as 
prescribed  by  Sec.  405,  ante. — ^Ex  Parte  Cohen,  6  Cal., 
p.  320. 

2.  Appearance  defined. — See  Sec.  1014,  post. 

3.  Voluntary  Appearance  of  Defendant.— The 
only  object  of  a  summons  is  to  bring  a  party  into  Court; 
and  if  that  object  be  attained  by  the  appearance  and 
pleading  of  a  party,  there  can  be  no  injury  to  him. — 
Smith  vs.  Curtis,  7  Cal.,  p.  587.  And  if  no  summons 
was  issued,  and  yet  the  defendant  appears,  the  Court 
by  his  appearance  acquired  jurisdiction. — Hayes  vs. 
Shattuck,  21  Cal.,  p.  54.  A  voluntary  appearance  is 
sufScient  to  confer  jurisdiction. — See  Mahlstadt  vs. 
Blanc,  34  Cal.,  p.  577. 

4.  Appearance  by  Attorney. — An  appearance 
entered  by  attorney,  whether  authorized  or  not,  was 
held  a  good  and  sufficient  appearance  to  bind  the  party, 
except  in  those  cases  where  fraud  has  been  used,  or  it  is 
shown  the  attorney  is  unable  to  respond  in  damages. 
An  appearance  by  attorney  at  common  law,  and  by  the 
express  letter  of  our  statute,  amounts  to  an  acknowl- 
edgment or  waiver  of  service. — Suydam  vs.  Pitcher,  4 
Cal.,  p.  280.  And  the  authority  of  an  attorney  to  ap- 
pear is  presumed.— Suydam  vs.  Pitcher,  4  Cal.,  p.  280; 
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Hayes  vs.  Shattuck,  21  Cal.,  p.  54;  see,  also,  Carpen- 
tier  vs.  City  of  Oakland,  30  Cal.,  p.  439. 

5.  Appearance  by  Attornky— Attorkjby  has 
MANAGEMENT  OF  Case. — A  party  to  an  action  may 
appear  in  his  own  proper  person,  or  by  attorney,  but 
he  cannot  do  both.  If  he  appears  by  attorney  he  must 
be  heard  through  him,  and  such  attorney  has  the  man- 
agement and  control  of  the  miction. — Board  of  Connnis- 
sioners  vs.  Younger,  29  Cal.,  p.  149. 

6.  Appearance  by  mistake  of  Attornby. — 
Where  an  attorney  only  authorized  to  appear  for  a 
few  of  several  defendants  inadvertently  files  an  tinswesr 
for  all,  and  discovering  the  mistake  obtains  an  order  to 
withdraw  his  answer  and  file  a  new  one  limited  to  the 
defendants  for  whom  he  intended  to  answer,  the  Court 
has  jurisdiction  only  of  those  defendants  for  whom  the 
attorney  finally  appears. — Forbes  vs.  Hyde,  31  Cal.,  p- 
346. 

7.  Genuineness  of  Signature  of  Attorney  ot 
RECORD. — If  the  signature  of  the  attorney  of  record, 
and  that  of  an  associate  attorney  is  afiSxed  to  tbe  plead- 
ings, the  Court  will  not  strike  it  out.  The  Court  will 
not  try  the  question,  whether  the  signature  of  the  attor- 
ney of  record  was  genuine  or  put  there  by  his  associate 
without  his  authority. — Wilson  vs.  Cleaveland,  30  Cal., 
p.  200. 

8.  Defendant  served  with  Process  but  not 

GIVEN  statutory  TIME  FOR  APPEARANCE. — In  Case 

that  the  defendant,  although  served  with  process,  was 
not  given  the  time  allowed  by  statute  to  appear  and 
answer,  this  would  be  good  reason  in  the  Court  below 
to  have  quashed  the  writ  upon  motion  by  amicus  euricej 
or  for  extension  of  time  to  appear  and  answer  on  motion 
of  defendant;  it  would  have  been  a  good  objection  also 
on  error,  arrest  of  judgment,  or  motion  for  a  new  trial, 
but  the  defendant  having  been  summoned  to  appear  on 
a  day  certain,  it  cannot  be  said  that  the  Court  had  no 
jurisdiction  of  the  person,  so  as  to  render  its  judgment 
a  nullity.— Whitwell  vs.  Barbier,  7  Cal.,  p.  64. 

9.  Defendant  must  have  been  cited  to  Appear 
BEFORE  Judgment  can  be  entered  against  him. — 
In  suits  in  persofiam  in  Courts  other  than  Admiralty 
Courts,  no  man  can  be  deprived  of  his  property  with- 
out having  been  first  personally  cited  to  appear  and 
make  his  defense,  unless  by  virtue  of  some  positive 
statutory  enactment. — Loring  vs.  Illsley,  1  Cal.,  p.  29. 

10.  Judgment  cannot  be  sustained  if  Defend- 
ant WAS  NOT  Served  and  did  not  Appear, — See 
opinion  in  case  of  Hawkins  vs.  Abbott,  40  Cal.,  p.  640. 
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TITLE   VI. 

OP  THE   PLEADINGS   IN   CIVIL  ACTIONS. 

Chaptrr     L  The  pleadings  in  general. 
II.  The  complaint. 
m.  Demurrer  to  the  complaint. 
IV.  The  answer. 
V.  Demurrer  to  answer. 
VI.    Verification  of  pleadings. 
VIL  General  rules  of  pleading. 
VUL   Variance — mistakes  in  pleadings   and 
amendments. 


CHAPTER  L 


THE  PLEADINGS  IN  GENERAL. 

Sbctiov  420.  Definition  of  pleadings. 

421.  This  Code  prescribes  the  form  and  rules  of  pleadings. 

422.  What  pleadings  are  allowed. 

420.  (§  36.)    The  pleadings  are  the  formal  allega-  D«BnitioB 
tions  by  the  parties  of  their  respective  claims  and  "»«•• 
defenses,  for  the  judgment  of  the  Court. 

NoTB.—As  to  parties  intervening,  see  Sec.  887,  ante. 

421 .  (§  37.)    The  forms  of  pleading  in  civil  actions,  Thfa  Cod» 
and  the  rules  by  which  the  sufficiency  of  the  pleadings  the  fbrm 
IB  to  be  determined,  are  those  prescribed  in  this  Code.  pi«*diiii^ 

Note. — ^Under  the  Code  we  have  but  one  system  of 
rules  respecting  pleadings,  which  govern  all  cases,  both 
at  law  and  in  equity.— Bowen  vs.  Aubrey,  22  Cal.,  p. 
669;  Payne  vs.  Tread  well,  16  Cal.,  p.  243;  see,  also. 
Easterly  vs.  Bassignano,  20  Cal.,  p.  489;  Goodwin  vs. 
Hammond,  13  Cal.,  p.  169;  Kiddle  vs.  Baker,  13  Cal.» 
p.  802;  Piercy  vs.  Sabin,  10  Cal.,  p.  27. 

422.    (§  38.)    The  only  pleadings  allowed  on  the 
part  of  the  plaintiff  are: 
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1.  The  complaint; 

2.  The  demurrer  to  the  aoswer. 
And  on  the  part  of  tne  defendant: 

1.  The  demurrer  to  the  complaint; 

2.  The  answer. 

NoTX.— In  their  report  to  the  Legislatare  the  Com- 
missioners say:  "We  have  been  urged  to  restore  the 
'reply,'  and  the  arguments  in  favor  of  its  restoration 
are  conyincing.    Were  we  malting  the  law,  inatead  of 
drafting  a  bill  to  be  passed  upon  by  the  law-making 
power,  we  would  feel  no  hesitation  whatever  as  to  our 
course.    The  -reply'  once  formed  a  part  of  our  system 
of  pleading,  and  after  a  short  trial  it  was  abandoned. 
Were  we  to  restore  it,  we  would  be  met  with  this  &ct 
as  an  objection.    After  careful  consideration  we  have 
determined  not  to  move  in  the  premises.    The  'cross 
complaint'  has  been  omitted,  for  we  think  it  may  be 
safely  said  that  no  member  of  the  profession  has  ever 
found  any  use  for  it.    ISothing  can  be  brought  into  a 
case  by  'cross  complaint'  that  could  not,  under  our 
system,  be  brought  in  by  answer." 


CHAPTER  n. 


VHB  OOM^FLAINT, 

Section  425.  Complaint,  first  pleading. 

426.  Complaint,  what  to  contain. 

427.  What  causes  of  action  may  be  joined. 

coiapiaijit,       425.    The  first  pleading  on  the  part  of  the  plaintiff 
pleading,     la  the  oomplftint. 


Oomplaintt 
what  to 
•ontain. 


426.     (§  89.)    The  complaint  nmst  contain: 

1.  The  title  of  the  action,  the  name  of  the  Conrt  and 
county  in  which  the  action  is  brought;^  and  the  names 
of  the  parties  to  the  action; 

2.  A  statement  of  the  &ct8  constituting  the  cause  of 
action,  in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 


CloDs  OF  Civil  Procbdurb.  815 

Note.— 1.  Obnkeal  Bulks  ov  Plxadiko  vndeb 
THK  CoDK.~The  Ck>uTt,  in  the  case  of  Green  vs. 
Palmer,  15  Cal.,  p.  414,  lay  down  the  following  valua- 
able  rules  to  be  observed  in  pleading: 

[We  give  the  entire  manual  written  by  D.  Dudley 
Field,  from  which  the  Court  only  makes  certain  ex- 
tracts. We  have  also  inserted  the  title  of  cases  and  a 
digest  of  various  decisions  under  the  rules,  which  they 
are  intended  to  explain.  The  rules  generally,  how- 
ever, are  as  given  in  Green  vs.  Palmer.— Ed.] 

First  Eule.— Thk  Pleadings  must  be  True.— 
That  is  to  say,  the  pleader  must  set  forth  his  case  as  he 
believes  it.  In  this  respect,  pleadings  under  the  Code 
difler  much  from  pleadings  at  common  law;  for  though 
it  was  sometimes  said  to  be  a  rule  of  that  law  that  the 
truth  should  be  stated,  yet  it  was  equally  a  rule  that 
certain  fictions  should  be  stated;  which  was  much  as  if 
one  should  say,  the  pleadings  must  be  true,  except 
when  required  to  be  false.  Thus  the  declarations  in 
trover  and  oiectment  were  standing  falsehoods;  while 
the  general  issue  in  assumpsit,  the  statements  under  a 
Tidelicit,  the  usual  averments  of  place,  time,  and 
amount,  and  many  other  allegations,  were  little  better. 
When  a  lawyer  wrote  out  a  statement  and  put  it  on 
the  files  of  a  Court,  that  his  client  was  possessed  of  a 
ship,  had  casually  lost  it,  and  the  defendant  had  found 
it,  the  truth  being  that  his  client  had  never  had  posses- 
sion, while  the  defendant  had  had  the  ship  in  his  own 
hands  from  the  time  it  was  built;  it  is  difficult  to  con- 
ceive of  a  man  of  education  being  reduced  to  a  position 
more  distasteful.  Not  a  single  purpose  of  pleading  was 
subserved  by  such  a  statement.  It  did  not  apprise  the 
defendant  of  the  nature  of  the  plaintiff's  claim;  it  did 
not  inform  the  Court  or  jury  of  that  which  they  were 
to  tiy;  and  it  did  not  preserve  a  record  of  the  point 
decided.  When  to  such  a  statement  the  defendant 
pleaded  the  general  issue,  that  plea  being  nearly  uni- 
versal, it  might  truly  be  said  that  in  no  stage  of  the 
proceedings,  before  or  at  the  trial,  or  when  judgment 
was  rendered,  did  the  records  of  the  Court  contain  any- 
thing from  which  one  could  gather  the  nature  of  the 
controversy.  Every  word  of  truth  in  the  whole  pro- 
ceeding was  oral  and  unrecorded;  everything  which 
was  written  down  was  deceptive  and  false.  So  of  an 
action  of  ejectment,  under  our  revised  statutes,  even 
after  the  uncouth  barbarisms  of  fictitious  plaintifiTs  and 
casual  Rectors  had  been  abolished.  The  plaintiff  was 
obliged  to  allege,  fklsely  in  most  cases,  that  on  soma 
day  after  his  title  accrued  he  was  possessed  of  the 
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premises  in  question,  and  that  the  defendant  aflerwarcEa 
entered  into  them,  and  unlawfully  withheld  them  from 
the  plaintiff.    The  defendant  pleaded  that  he  was  not 
guilty  of  unlawfully  withholding  the  premises.     These 
pleadings  seem  to  have  been  framed  on  the  model  of 
those  in  trover,  and  answered  as  little  the  true  purpose 
of  pleadings.    Neither  the  parties,  nor  the  Court,  nor 
the  jury,  before  the  oral  developments  of  the  trial , 
could  guess  the  claim  or  defense;  and  the  record  after- 
wards did  not  show  what  had  been  really  decided. 

The  usual  averments  in  assault  and  battery  were  that 
the  defendant  assaulted  and  beat  the  plaintiff  with 
sticks,  stones,  knives,  etc.,  though  the  defendant  had 
but'touched  the  plaintiff  with  the  tip  of  his  finger.     Xf 
a  note  made  at  Singapore  or  Calcutta  were  brought  to 
suit  in  a  county  in  this^State,  the  Court  was  innocently 
informed  that  Singapore  or  Calcutta  lay  in  that  county. 
These  were  some,  and  some  only,  of  the  untruths 
which  common  law  pleading  required,  recommended, 
or  encouraged.    Under  this  Code,  however,  the  rule  la 
universal  and  inexorable  that  nothing  whatever  shpuld 
be  alleged  which  is  not  believed  to  be  true;  and  the 
lawyer  who    inserts  any  statement,  no  matter  how 
trivial,  which  he  does  not  believe,  violates  that  rule, 
and  with  it,  his  duty  as  an  officer  of  the  law.    It  has 
been  argued,  and  sometimes  adjudged,  that  the  plain- 
tiff may  still  set  forth  his  case  in  different  counts,  as 
they  were  called.    But  consider  for  a  moment  what 
those  counts  were.    They  were  generally  not  difierent 
causes  of  action,  but  different  forms  of  stating  the 
same  cause.    Now,  as  there  can  be  but  one  true  state- 
ment of  one  transaction,  and  as  the  Code  requires  the 
pleadings  to  be  true,  it  should  seem  to  follow  that  differ- 
ent ways  of  stating  the  same  claim  are  no  longer  permis- 
sible.   They  were  never  permitted  in  a  bill  in  equity. 
If  the  plaintiff  have  different  causes  of  action,  he  may, 
of  course,  and  should,  set  them  forth;  but  he  should 
not  set  forth  the  same  cause  of  action  in  different 
forms;  and  when  he  sets  forth  different  causes,  they 
should  be  called  claims  or  causes  of  action,  and  not 
counts,  because  the  term  cov,nt  conveys  a  wrong  im- 
pression and  tends  to  preserve  a  nomenclature,  and, 
with  the  nomenclature,  rules  no  longer  in  existence. 

Second  Rule— Facts  only  must  be  stated.— 
This  means  ihQ  phj/siccU  fticts  cognizable  by  the  senses 
or  capable  of  being  shown  to  a  jury  without  the  aid 
of  legal  inferences;  the  /acUt  as  contradistinguished 
from  the  law^  ftom  argument^  from  hypothesU^  and 
fh)m  the  evidence  of  the  fkcts.    A  legal  inference  or  con- 
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elusion  from  the  facts  should  not  he  stated;  that  is  not 
the  province  of  the  pleadings  under  our  system,  which 
is,  to  develop  the  facts.  To  apply  the  law  to  the  facts — 
that  is,  to  draw  thence  legal  inferences  or  conclusions — 
is  the  province  of  the  Court. — See  Levinson  vs. 
Schwartz,  22  Cal.,  p.  229;  Payne  vs.  Treadwell,  5 
Oal.,  p.  810;  Payne  vs.  Treadwell,  16  Cal.,  p.  246, 
overruling  Goodwin  vs.  Stehbins,  2  Cal.,  p.  105.  The 
words  "wrongful  or  unlawful,"  when  conclusions  of 
law.— See  Payne  vs.  Treadwell,  16  Cal.,  p.  246.  An 
averment  that  the  plaintiff  was  the  owner  or  holder  of 
a  note  is  not  the  averment  of  an  issuable  fact,  it  is  but 
the  averment  of  a  conclusion  of  law. — Wedderspoon 
vs.  Sogers,  82  Cal.,  p.  572;  so,  also,  that  a  certain 
amount  is  due  upon  a  note. — Frisch  vs.  Caler,  21  Cal., 
p.  71.  An  averment  that  a  "  location  was  duly  and 
properly  made,  according  to  the  provisions  of  an 
^ct,**  is  a  legal  conclusion,  the  conditions  of  the  Act, 
and  the  performance  thereof,  should  be  stated. — Peo- 
ple vs.  Jackson  et  al.,  24  Cal.,  p.  682.  The  promise  to 
pay  alleged  in  the  common  counts  in  assumpsit  were 
merely  conclusions  of  law. — Wilkins  vs.  Stidgers,  22 
Cal.,  p.  235.  Where  goods  were  sold  on  credit,  a  gen- 
eral averment  in  an  answer  that  the  *'  term  of  credit 
Jias  not  expired  "  is  a  conclusion  of  law. — Levinson  vs. 
Schwartz,  22  Cal.,  p.  229. 

An  averment  "that  any  right  that  plaintiffs  may 
have  ever  had  to  the  possession,"  etc.,  they  forfeited  by 
a  non-compliance  with  the  rules,  customs,  and  regula- 
tions of  the  miners  of  the  diggings  embracing  the 
claims  in  dispute,  prior  to  the  defendant's  entry,  is  s 
statement  of  a  conclusion  of  law. — Dutch  Flat  Co.  vs. 
Moonpy,  12  Cal.,  p.  534.  The  averment  in  the  com- 
plaint that  the  Ayuntamiento  had  full  power  and  lawful 
authority  to  do  the  act  in  question  is  but  an  averment 
of  a  conclusion  of  law,  and  does  not  tender  an  issue  of 
fiict.— Branham  vs.  Mayor  and  Common  Council  of 
San  Jos^,  24  Cal.,  p.  602.  Argument  in  a  pleading 
is  equally  inappropriate,  for  that  is  to  be  made  orally 
before  the  Court,  when  the  fhcts  are  developed.  Hypo- 
thetical statements  are  improper,  for  the  Court  is  to 
deal  not  with  hypothetical  cases,  but  with  the  facts 
of  the  case  in  hand.— Snow  vs.  Halstead,  1  Cal.,  p. 
861.  The  defendant's  pretenses  are  equally  improper, 
as  they  are  not  the  facts  of  the  plaintiff's  case.  The 
facts  must  be  carefully  distinguished  from  the  evi- 
dence of  the  facts.  The  latter  pertains  to  the  trial, 
and  has  no  place  in  the  pleadings. — Coryell  vs.  Cain, 
16  Cal.,  p.  667;  Wilson  vs.  Cldaveland,  30  Cal..  p. 
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200;  Larco  vs.  Casaneuava,  80  Cal.,  p.  565;  Racouil- 
lat  vs.  Rene,  82  €a1.,  p.  455;  Dupuy  vs.  Williams,  26 
Gal.y  p.  814.     But  inasmuch  as  the  evidence  is  but 
a  series  of  facts,  it  has  sometimes  been  thought  diffi- 
cult to  distinguish  between  the  greater  facts  vrhich 
ought  to  be  set  forth  in  a  pleading  and  those  other  and 
lesser  facts  which  go  to  prove  the  former.     There 
ought,  however,  to  be  no  embarrassment  on  the  part 
of  any  lawyer  who  has  ever  framed  or  who  under- 
stands special  verdicts.    These  have  been  long  kiio"WTi, 
and  the  rule  is  as  old  as  their  existence,  that  they  mast 
contain  the  facts  found  and  not  the  evidence  to  prove 
them.     The  essential  facts  must  be  stated  directly , 
in  unequivocal  language,  and  not  left  to  be  inferred. 
The  language  of  a  pleading  is  construed  most  strongly 
against  the  pleader. — Campbell  vs.  Jones,  38  Cal.,  p. 
509;  Moore  vs.  Besse,  30  Cal.,  p.  572;  but  see,  also,  Mar- 
shall vs.  Shafler,  32  Cal.,  p.  191.    Facts  which  are  ma- 
terial should  be  stated  in  the  pleadings  by  direct  aver- 
ment, and  not  by  inference. — Stringer  vs.  Davis,  30  Cal., 
p.  818,   Allegations  simply  by  way  of  recitals  are  insuffi- 
cient.— Stringer  vs.  Davis,  30  Cal.,  p.  318;  Denver  vs. 
Burton,  28  Cal.,  p.  649;  Shafer  vs.  Bear  River,  4  Cal., 
p.  294;  see,  particularly,  Halleck  vs.  Mixer,  16  Cal., 
p.  577.    The  next  rule,  however,  gives  us  a  satisfiictozy 
test  by  which  to  distinguish  the  facts  from  the  evidence. 
TUiHD  Rule.— Those  Facts,  and  those  only, 

»fU8T  BE  STATED  WHICH  COlfSTITUTE  THE  CaUSS  OF 

Action,  the  Defense,  or  the  Reply. — Tlierefore: 
First— £VicA  parly  must  allege  every  fact  which  he  is 
reqmred  to  prove,  and  will  be  precluded  from  proV' 
ing  any  fact  not  alleged.    For  example,  when  a  writ- 
mg  is  by  the  Statute  of  Frauds  made  necessary  to  the 
validity  of  a  contract,  the  writing  must  be  averred,  that 
being  one  of  the  facts  necessary  to  constitute  a  cause  of 
action.    The  plain tiif,  on  his  part,  must  allege  all  that 
he  will  have  to  prove  to  maintain  his  action ;  the  defend- 
ant, on  his  part,  all  that  he  must  prove  to  defeat  the 
plaintiff,  after  the  complaint  is  admitted  or  proved.— 
See,  also,  Jerome  vs.  Stebblns,  14  Cal.,  p.  458;  Racouil- 
lat  vs.  Rene,  32  Cal.,  p.  455.    Second — He  mutst  allege 
nothing  aJffirtnaHvely  which  he  is  not  required  to  prove. 
This  is  sometimes  put  in  the  following  form:  that  is  to 
say,  that  those  facts,  and  those  only,  should  be  stated 
which  the  party  would  be  required  to  prove.    But  this 
is  inaccurate,  as  negative  allegations  are  frequently 
necessary,  and  they  are  not  to  be  proved  (Payne  vs. 
Treadwell,  16  Cal.,  p.  243);   as,  lor  example,  in  an 
action  on  a  promissory  note,  the  plaintiff  must  allege 
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not  only  the  malting  of  the  note,  hut  that  it  has  not 
been  paid.  The  rule,  however,  applies  to  all  ftfflrmO' 
tioe  allegations,  and,  thus  applied,  is  universal.  No 
matter  what  averments  were  held  to  be  necessary  in  the 
ibrmer  scheme  of  pleading,  nothing  of  an  affirmative 
character  is  now  necessary  beyond  what  the  party  must 
prove.  For  instance,  it  is  enough  to  allege  that  the^ 
defendant  published  a  libel  of  the  plaintiff,  without  add- 
ing that  he  did  it  fklsely  or  maliciously;  the  falsehood 
being  presumed,  and  the  malice  being  inferred  from  the 
fiibehood.  It  must  be  recollected,  then,  in  the  first 
place,  that  every  Act  essential  to  the  claim  or  defense 
abould  be  stated.  If  this  part  of  the  rule  be  violated, 
the  advene  party  may  demur.  In  the  second  place, 
that  nothing  should  be  stated  which  is  not  essential  to 
the  claim  or  defense,  or,  in  other  words,  that  none  but 
isnuUde  facts  should  be  stated.  If  this  part  of  the 
rale  be  violated,  the  adverse  party  may  move  to  strike 
<mt  the  unessential  parts. — See  Piercy  vs.  Sabin,  10 
Cal.,  p.  22.  What  is  and  what  is  not  essential  an 
uninstructed  person  might  not  readily  discover,  but  a 
lawyer  ought  not  to  be  in  doubt. 

An  unessential,  or,  what  is  the  same  thing,  an  imma- 
terial allegation,  is  one  which  can  be  stricken  fh>m  the 
pleading  without  leaving  it  insufficient,  and,  of  course, 
need  not  be  proved  or  disproved.:— See  Sec.  468,  post. 
The  following  question  will  determine  in  every  case 
whether  an  allegation  be  material:  Can  it  be  made  the 
subject  of  a  material  issue?  In  other  words,  if  it  be 
denied,  will  the  &ilure  to  prove  it  decide  the  cause  in 
whole  or  in  part?  If  it  will  not,  then  the  fiu^t  alleged 
is  not  material;  it  is  not  one  of  those  which  constitute 
the  cause  of  action,  defense,  or  reply.  To  illustrate 
^s  let  us  suppose  an  ultimate  ikct,  upon  the  establish- 
ment of  which  the  claim  or  defense  depends,  and  that 
the  establbhment  of  this  fkct  depends  upon  the  estab- 
lishment of  three  or  four  prior  facts,  which,  being 
established,  prove  this.  It  is  the  ultimate  fact,  and 
not  the  prior  or  probative  fkcts,  which  should  be  set 
Ibrth.— Miles  vs.  McDermott,  81  Cal.,  p.  272;  Grewell 
vs.  Walden,  28  Cal.,  p.  169;  see,  also,  Marshall  vs. 
Shafter,  82  Cal.,  p.  198.  As,  for  example,  aii  action 
upon  the  covenants  of  a  deed;  the  execution  and  deliv- 
eiy  of  the  deed  are  ultimate  fiicts  upon  which  the  claim 
depends.  When  these  come  to  be  proved,  it  may 
appear,  perhaps,  that  the  deed  was  delivered  first  in 
escrow,  till  the  performance  of  certain  conditions  by 
the  grantee;  that  these  were  afterwards  performed,  and 
then  the  delivery  became  absolute.    These,  however, 
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are  circumstaDces  which,  though  they  will  appear  in 
proof,  should  not  he  pleaded.    Or  take  the  ease  of  an 
action  for  land,  where  the  question  is  one  of  houndary. 
The  point  in  issue  is  whether  the  defendant  is  in  posses- 
sion of  the  plaintiff's  land,  that  bein^  affirmed  by  tlie 
plaintiff  and  denied  by  the  defendant.    It  would  be  out 
of  place  for  either  party  to  insert  in  his  pleading  a  cor- 
respondence respecting  the  dividing  fence,  or  the  acts 
of  the  parties  toward  a  practical  location,  because, 
however  important  these  might  be  in  evidence,  thejr 
might  not  determine  the  cause,  since,  if  the  correspond- 
ence or  the  practical  locationVere  disproved,  the  ques- 
tion of  the  true  boundary,  according  to  the  deeds, 
would  still  remain.    If,  in  an  action  for  a  libel,  the 
defendant  justifies,  he  must  allege  the  truth  of  the 
charge,  not  the  defendant's  admissions  tending  to  prove 
the  truth,  since  the  admissions  might  be  disproved,  and 
yet  the  charge  be  true.    So,  in  an  action  upon  a  mort- 
gage, if  the  defense  be  payment,  the  fact  of  payment 
must  be  alleged,  not  the  evidence  of  the  plaintifTs 
admission  that  it  had  been   paid,  since   there  may 
have  been  no  admission,  but  nevertheless  a  payment. 
It  has  been  already  said  that  some  latitute  is  allow- 
able in  respect  t^  the  nuniber  of  lacts  to  be  stated, 
depending  upon  the  relief  sought.     In  an  action  to 
enforce  a  written  agreement  nothing  behind  the  fact  of 
the  agreement  need  be  alleged;  while  in  an  action  to 
reform  the  instrument,  the  circumstances  under  which 
it  was  made  may  be  most  properly  set  forth.    It  re- 
sults, then,  from  what  has  been   stated,  under  the 
present  rule:  first,  that  the  pleader  must  insert  in  his 
pleading  whatever  he  is  to  prove;  secondly,  that  he 
must  insert  no  affirmative  allegation  which  he  is  not  to 
prove;  and  thirdly,  that  what  he  does  insert  must  be 
decisive  of  some  part  of  the  cause,  one  way  or  the 
other.    In  an  action  of  ejectment  to  obtain  a  recovery 
the  title  of  the  plaintiff  is  the  ultimate  fact — ^the  fact  in 
issue.    The  facts  going  to  support  his  alleged  title  are 
probative  facts,  which,  if  disputed  by  the  defendant, 
are  facts  in  controversy. — ^Marshall  vs.  Shafter,  S2 
Cal.,  p.  193,  and  cases  cited.    Complaint  should  not 
state  facts  anticipating  a  defense.    The  only  object  to 
be  gained  by  such  pleading  is  to  put  the  adverse  party 
upon  his  oath  without  making  him  a  witness,  and  the 
effect  of  allowing  this  would  be  to  establish  a  system  of 
discovery  in  conflict  with  the  spirit  of  the  statute.— 
Canfleld  vs.  Tobias,  21  Cal.,  p.  351.    It  was  held  to  be 
bad  pleading  to  state  in  the  complaint  a  discharge  in 
insolvency,  or  a  new  promise.    Nothing  which  consU- 
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tutes  matter  of  defense  should  be  averred  in  the  com- 
plaint. The  former  is  a  matter  of  defense,  to  be  set  up 
by  the  defendant;  and  the  latter  is  a  matter  of  replica- 
tion, either  by  way  of  plea  or  evidence,  as  the  system 
of  pleading  may  be.— Smith  vs.  Richmond,  19  Cal., 
p.  483. 

Fourth  Rule. — All  Statemknts  must  be  con- 
cisely MADE,  AND  WHEN  ONCE  MADE  MUST  NOT  BB 

REPEATED. — ^At  common  law,  as  well  as  in  chancery, 
the  pleadings  were  the  very  opposite  of  concise.  If 
there  were  lawyers  who  thought  differently,  they  were 
swayed  by  peculiarities  of  taste  or  education.  The 
"  terseness  of  the  common  law  "  had  as  little  to  justify 
or  recommend  it  as  those  other  abused  phrases,  '*  the 
law  is  the  perfection  of  reason,"  and  the  **  wisdom  of 
our  ancestors."  Even  the  forms  with  which  we  are 
most  familiar,  the  traditional  forms  in  daily  use,  appear 
to  have  been  framed  with  an  irresistible  instinct 
towards  the  use  of  several  words  to  express  the  mean- 
ing of  one.  If  the  declaration  was  for  money  lent,  that 
was  set  forth  as  ** money. lent  and  advanced;"  if  for 
, money  paid,  it  was  for  money  "paid,  laid  out,  and 
expended;"  if  for  money  received,  it  was,  "had  and 
received;"  as  if,  in  each  instance,  one  of  these  words 
did  not  express  as  much  as  all  of  them.  There  were 
really  no  concise  pleadings  at  common  law,  excepting 
the  fictitious  ones.  A  declaration  on  the  case,  or  in 
covenant,  or  in  assumpsit  on  a  policy  of  insurance,  or 
other  special  agreement,  was  long,  involved,  and  full 
of  repetitions.  The  declarations  in  trover,  ejectment, 
and  replevin  were  short;  but  they  were  fiilse,  or  dis- 
closed nothing.  Every  pleading  that  set  forth  the 
facts,  set  them  forth  wrapped  in  a  cloud  of  words.  A 
statute  referred  to  was  "  the  statute  in  such  case  made 
and  provided."  The  spirit  of  redundancy  went,  indeed, 
beyond  pleadings,  and  pervaded  all  writings  which 
came  from  the  hands  of  lawyers.  Conveyances  piled 
expression  upon  expression,  till  the  sense  was  nearly 
lost  sight  of.  Land  was  "given,  granted,  bargained, 
sold,  aliened,  remised,  released,  conveyed,  and  con- 
firmed," two  or  three  times  over  in  every  deed. 
Statutes  were  overloaded,  till  the  head  grew  weary 
with  their  endless  involutions.  Thus,  also,  such  words 
as  **  duly,'*  "  wrongfully,"  and  **  unlawfully,"  so 
fluently  used  in  pleadings,  might  better  be  omitted. 
They  tender  no  issue,  and  ser\'e  only  to  detract  from 
that  logical   directness  and  simplicity  of  statement 
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which  ou^ht  always  to  be  obserTed  in  a  pleadin^^.- 
MHes  V9.  McDermott,  31  CaL,  p.  272;   Halleck 
Mixer,  16  Oal.,  p.  574.    See  as  to  surplusa^.  Sees.  453 
to  466,  post. 

There  never  was  a  {greater  slander  upon  tHe   €?ode 
than  to  say  that  it  permits  long  pfeadin^^.     On   tlie 
contrary,  it  er\joins  conciseness  everywhere;  and  if  in 
any  pleading  that  was  ever  written  under  its  rale  tliere 
be  an  unnecessary  word,  it  was  put  there  in  disre^i^rd 
of  its  provisions.    Nor  is  it  possible  to  frame  or  con- 
ceive of  a  system  proceeding  ui^n  the  idea  of  disclos- 
ing the  facts  of  the  case,  which  could  require  greater 
conciseness  than  is  here  required.    If  pleadings  a.re  not 
to  set  forth  the  real  claim  and  defense,  they  are  useless, 
and  had  better  be  dispensed  with.    A  summons  to  ap- 
pear before  the  Court  and  jury  on  a  particular  dajr*  to 
try  the  rights  of  the  parties  on  a  particular  sulgect, 
would  be  just  as  useful.    But  if  a  pleading  is  to  l>e  a 
statement  of  the  claim  or  defense,  can  the  wit  of  man 
contrive  to  make  it  briefer  than  a  concise  statement  of 
the  facts?    If  an  immaterial  statement  be  inserted,  i^T 
even  an  imnecessary  word,  the  Courts  have  the  power 
to  strike  it  out.    To  avoid  repetition,  as  well  as  to  ol>- 
tain  conciseness,  logical  order  is  necessary.    There  are 
persons  who  are  incapable  of  making  a  logical  state- 
ment of  anything,  and  such  persons  will  be  bad  plead- 
ers under  the  Code.    But  a  man  of  education,  as  every 
lawyer  is  supposed  to  be,  ought  to  have  no  difficultly  in 
getting  forth  any  occurrence  in  its  logical,  which  is  its 
natural  order.    And  if  he  does  this,  and  sets  forth  only 
the  facts  on  which  his  case  hinges,  and  uses  no  nnore 
words  than  are  necessary,  we  shall  have  brevity  and 
substance,  and  hear  no  more  of  long  pleadings,  unneces- 
sary recitals,  or  immaterial  averments.    The  foregoing 
are  general  rules,  applicable  alike  to  the  complaint  and 
answer.    How  successfully  and  rapidly  they  will  de- 
velop the  issues  if  they  be  strictly  applied,  is  easily  to 
be  seen,  since  every  allegation  must  be  essential  to  some 
part  of  the  claim  or  defense,  and  the  denial  of  any  one 
must  be  so  far  decisive  of  the  case.    At  common  la^vr 
each  plea  was  to  be  an  answer  to  the  whole  declaration ; 
and  as  there  might  be  as  many  pleas  as  one  wished, 
every  material  allegation  might  be  successively  denied. 
All  this  may  bo  done  under  the  Code  in  less  time,  with 
greater  certainty,  and  in  fewer  words.    The  pleadings 
will  be  considered  in  the  order  in  which  they  naturally 
occur,  omitting,  however,  any  observations  respectinj^ 
the  demurrer.    There  is  nothing  in  the  frame  of  that 
which  requires  particular  notice,  further  than  to  observ 
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that  H  doQ6  not  peifonn  an  office  so  extensive  as  it  per- 
formed in  common  law  pleadings.  There  are  many 
objections  formerly  brought  before  the  Court  upon  de- 
murrer, which  are  now  brought  before  it  upon  a  simple 
motion. 

The  Complaint.— This  is  to  contain: 

^  (1.)  The  Title.— Specifying  the  name  of  the  Court 
m  which  the  action  is  brought,  the  name  of  the  county 
in  which  the  plaintiff  desires  the  trial  to  be  had.  and 
the  names  of  the  parties  to  the  action— [i.  c,  all  the 
parties— plaintiff  and  defendant.] 


Court, 

County  of , 

A,  B,  &  C,  D. 


S,F 


agt. 


&  J,  Jx. 


(2).  The   Statement.— A 
I>lain  and  concise  statement  of 

ting  a  cause 
unnecessary 


A.  B.,  plaintiff,  com- 
plains [or  alleges], 
First- 
Second — 
Third— 

And  so  on;  or 
if  there  be  more  than 
one  cause  of  action, 
which  may  be  united 
under  Sec.  427,  post, 
thus: 

the  facts  constituting  a  cause  {  ^i^lJ^fAJ'lnal^^''''"" 
of  action,  without  unnecessary  ]  P^^°^  L  fl^l®?f .L  m 
repetition.  acUon- 

First- 
Second — 
Third- 

For  a  second  cause  of 
action: 
First— 
Se<iond— 
Third- 

And  so  on. 

There  is  an  advantage  in  numbering  the  allegations, 

as  it  tends  to  produce  clearness  of  statement,  logical 

order*  and  conciseness,  and  separates  the  allegations, 

leading  to  singleness  of  issues. 

Wherefore  the  plain- 
tiff demands  judgment 
that  ho  recover  of  the 
defendant  the  sum  of 
9 — ,  with  interest  from 

the day  of ,  or 

judgment  Uiat  the  de- 
tenaant  execute  and  de- 
liver to  the  plaintiff  a 
conveyance  of,  etc.,  and 
be  also  enjoined  from, 
,etc. 

Some  attorneys  add:  **  And  that  the  plaintiff  may 

have  such  other  relief  as  the  case  requires,"  copying 

the  prayer  for  relief  formerly  used  in  chancery;  but  this 

is  useless,  since  the  Court  must  give  such  relief  as  the 


(8.)  The  Demand.— a  de- 
mand of  the  relief  to  which 
the  plaintiff  supposes  himself 
entitled.  If  the  recovery  of 
money  be  demanded,  the 
amount  thereof  must  be  stated. 
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case  requires,  whether  demanded  or  not. — See  Sec.  580. 
It  is,  besides,  unauthorized. — See  Rollins  vs.  Forbes, 
10  Cal.,  p.  299;  Truebody  vs.  Jacobson,  2  Cal.,  p.  289; 
People  vs.  Turner,  1  Gal.,  p.  152.  Demand  for  treble 
damages  must  be  expressly  inserted. — See  Chipman 
vs.  Emeric,  5  Cal.,  p.  239. 

2.  Object  of  Code  to  Narrow  the  Evidekci 
ON  Trial. — It  was  the  intention  of  the  Code  to  require 
the  pleadings  to  be  so  framed  as  not  only  to  apprise  the 
parties  of  the  facts  to  be  proved  by  them  respectively, 
but  to  narrow  the  proofs  on  the  trial. — Piercy  vs.  Sabin, 
10  Cal.,  p.  22. 

8.  Complaint  must  contain  Name  of  Corn 
AND  County  where  Action  is  brought.— So  far 
as  concerns  the  place  of  trial  of  civil  actions,  see  Sees. 
392  to  400,  inclusive. 

4.  Complaint  must  contain  Names  of  thi 
Parties  to  the  Action. — As  to  who  are  the  proper 
parties  to  an  action,  see  Sees.  308,  and  367  to  389,  in- 
clusive. 

6.   Averment   in   Complaint   which   must  bi 

MADE     TO     authorize    ArREST    OF    DEFENDANT.— 

Porter  vs.  Herman,  8  Cal.,  p.  623;  Ex  Parte  Cohen,  6 
Cal.,  p.  318;  Davis  vs.  Robinson,  10  Cal.,  p.  411. 

6.  Pleading  in  Actions  to  Recover  the  Pos- 
session OF  Real  Property.— It  is  usual  to  speak  of 
the  action  to  recover  the  possession  of  real  property  as 
an  action  of  ejectment,  and  it  is  possible  that  with  the 
technical  designation  it  is  sometimes  thought  that  some 
of  the  technical  allegation;!  peculiar  to  the  old  form  of 
the  action  are  still  necessary;  but  such  is  not  the  case. 
There  is  but  one  form  of  civil  actions  in  this  State,  and 
all  the  forms  of  pleadings  and  the  rules  by  which  their 
sufficiency  is  to  be  determii>ed  are  prescribed  by  the 
Code.    The  complaint  must  cdhtain  **a  statement  of 
the  facts  constituting  the  cause  of  action,  in  ordinaiy 
and  concise  language,''  and  it  may  be  verified  by  the 
oath  of  the  party,  in  which  case  the  answer  must  also 
be  verified.    The  system  in  this  State  requires  the  &cti 
to  be  alleged  as  they  exist,  and  repudiates  all  fictions; 
and  only  such  facts  need  be  alleged  as  are  required  to 
be  proved,  except  to  negative  a  possible  performance  of 
the  obligation  which  is  the  basis  of  the  action,  or  to 
negative  an  inference  from  an  act  which  is  in  itself 
IndifiTerent.    Now,  what  facts  must  be  proved  to  recover 
in  ejectment?    These  only:  that  the  plaintiff  is  seized 
of  the  premises,  or  of  some  estate  therein  in  fee,  or  for 
life,  or  for  years,  and  that  the  defenda&t  was  in  their 
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possession  at  the  commencement  of  the  action.  The 
seizin  is  the  fact  to  bo  alleged.  It  is  a  pleadable  and 
issuable  fact,  to  be  established  by  conveyances  from  a 
paramount  source  of  title,  or  by  evidence  of  prior  pos- 
session. It  is  the  ultimate  fact  upon  which  the  claim 
to  recover  depends,  and  it  is  facts  of  this  character 
which  must  be  alleged,  and  not  the  prior  or  probative 
facts  which  go  to  establish  them.  It  is  the  ultimate 
facts — which  could  not  be  struck  out  of  a  pleading  with- 
out leaving  it  insufBcient — and  not  the  evidence  of  those 
facts,  which  must  be  stated.  It  is  sufficient,  therefore, 
in  a  complaint  in  ejectment,  for  the  plaintiff  to  aver  in 
respect  to  his  title,  that  he  is  seized  of  the  premises,  or 
of  some  estate  therein  in  fee|  or  for  life,  or  for  years, 
according  to  the  fact.  The  right  to  the  possession  fol- 
lows as  a  conclusion  of  law  from  the  seizin,  and  need 
not  be  alleged.  The  possession  of  the  defendant  is  of 
course  a  pleadable  and  issuable  fact,  and  the  only  ques- 
tion of  difficulty  arises  from  the  supposed  necessity  of 
negativing  its  possible  rightful  character.  That  nega- 
tive allegations,  which  are  not  required  to  be  proved, 
may  in  some  actions  be  necessary,  may  be  admitted; 
but  is  there  any  such  necessity  as  to  the  possession  of 
the  defendant  in  an  action  of  ejectment?  It  seems  to 
us  that  the  substance  of  a  complaint  in  ejectment  under 
our  practice  is  this:  **A.  owns  certain  real  property,  or 
some  interest  in  it;  the  defendant  has  obtained  posses- 
sion of  it,  and  withholds  Ihe  possession  from  him.*'  If 
the  defendant's  holding  rests  upon  any  existing  right, 
he  should  be  compelled  to  show  it  affirmatively  in 
defense.  The  right  of  possession  accompanies  the 
ownership,  and  from  the  allegation  of  the  fact  of  owner- 
ship— which  is  the  allegation  of  seizin  in  "ordinaiy 
language  " — the  right  of  present  possession  is  presumed 
as  a  matter  of  law.  We  do  not  think,  therefore,  any 
allegation  beyond  that  of  possession  by  the  defendant 
is  necessary,  except  that  he  withholds  the  possession  . 
from  the  plaintiff.  The  allegation  that  the  possession 
is  *'  wrongful  or  unlawful "  is  not  the  statement  of  a 
fact,  but  of  a  conclusion  of  law.  The  words  are  mere 
surplusage,  and,  though  they  do  not  vitiate,  they  do  no 
good.  The  withholding  of  the  possession  fh)m  one  who 
is  seized  of  the  premises  is  presumptively  adverse  to  his 
right,  and  wrongfiil.  It  is  by  force  of  this  presumption 
that  the  plaintiff  can  rest,  in  the  first  instance,  his  case 
at  the  trial  upon  proof  of  his  seizin,  and  of  the  posses- 
sion by  the  defendant.  From  these  facts,  when  estab- 
lished, the  law  implies  a  right  to  the  present  possession 
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in  the  plaintiff,  and  a  holding  advene  to  that  right  in 
the  defendant. 

Where  the  plaintiff  has  heen  in  possession   of  the 
premises  for  which  he  Bues,  it  will  he  sufficient  for -him 
to  allege  in  his  complaint  such  possession,  and  the  en- 
tiy,  ouster,  and  continued  withholding  hy  the  defendant. 
Such  allegations  are  proper  when  they  correspond  with 
the  facts,  hut  they  are  not  essential,  as  is  thought  hy 
many  memhers  of  the  har.    In  this  State,  the  posses- 
sion does  not  always  accompany  the  legal  title.    The 
atatute  authorizes  a  sale  and  conveyance  of  land  held 
adversely  hy  third  persons;  and  the  legal  title  is  fre- 
quently held  hy  parties  who  never  had  the  possession. 
In  the  Cpurts  of  New  York— and  it  is  well  known  that 
the  Practice  Code  was  taken  principally  from  the  Code  (it 
Procedure  of  that  State — there  was  at  one  time  some 
conflict  of  opinion  as  to  what  were  sufficient  allegation! 
in  a  complaint  in  ejectment  under  the  Code.    It  is  now, 
however,  settled  by  the  Supreme  Court  of  that  State 
fiubstantially  in  accordance  with  the  views  we  hare 
expressed.     In  Ensign  vs.  Sherman,  14  How.  Prac, 
p.  439),  the  plaintiff  averred  in  her  complaint  that  she 
had  lawful  title,  as  the  owner  in  ihe  simple,  to  the  real 
estate  in  controversy,  which  was  described;  that  tiie 
defendant  was  in  possession  of  it,  and  unlawfully  with- 
held possession  thereof  from  her;  and,  on  demurrer, 
the  complaint  was  held  sufficient.    Walter  vs.  Lock- 
wood,  28  Barb.,  p.  228,  is  to  the  same  effect.    In  San- 
ders vs.  Leavy,  16  How.  Prac.,  p.  806,  the  complaint 
was  similar  to  the  oomplaint  in  the  cases  cited,  and  was 
demurred  to  on  the  ground  that  it  did  not  state  fiictf 
sufficient  to  constitute  a  cause  of  action;  because,  first, 
it  did  not  allege  that  the  plaintiff  or  his  grantor  was 
ever  in  possession;  and  second,  it  did  not  allege  that 
such  possession  was  disturbed  and  they  were  evicted  hy 
the  defendant,  his  grantors,  or  predecessors.    And  it 
WAS  contended  on  the  argpiment,  as  in  the  case  at  bar, 
that  the  allegations  as  to  the  plaintiff's  title  and  the  de- 
fendant's possession  were  not  averments  of  &cts,  but 
of  conclusions  of  law;  but  the  Court  held  the  oomplaint 
sufficient,  and  gave  judgment  against  the  demurrer. 
*^  To  recover  real  estate,"  said  Mr.  Justice  Ingraham 
in  delivering  the  opinion,  '*  what  is  it  necessary  for  the 
plaintiff  to  prove?     Two  things:  first,  that  he  1^  the 
owner  of  the  property;  secondly,  that  the  defendant 
withholds  from  him  the  possession  without  right.    Both 
fiusts  are  plainly  averred  in  the  complaint."   The  /ieag- 
nation  of  the  withholding  of  the  possession  by  the 
defendant,  in  the  cases  cited,  as  unlawful,  is  not  ood* 
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flidsered  as  coostUuting  any  valid  ground  of  objection. 
In  Sanders  vs.  Leavy,  the  attention  of  the  Court  was 
Bi>ecially  directed,  in  the  argument  of  counsel,  to  this 
mode  of  characterizing  the  act.  For  the  reasons  we 
have  already  stated,  we  consider  it  unnecessary  to  give 
U  any  character  by  special  designation;  for,  being 
against  one  who  is  seized  of  the  premises,  it  is  presump- 
tively adverse  and  wrongful.  To  allege  that  it  is 
unlawful  is  merely  to  state  that  which  follows  under 
the  circumstances,  as  a  conclusion  of  law  from  the  act 
itself. 

The  decisions  of  this  Court  in  respect  to  the  neces- 
aai7  allegations  of  a  complaint  in  ejectment  have  not 
been  uniform,  and  perhaps  on  no  one  subject  of  plead- 
ing is  there  so  much  embarrassment  felt  by  the  profes- 
sion in  consequence.  In  Oladwin  et  al.  vs.  Stebbins 
(reported  as  Ooodwin  et  al.  vs.  Stebbins,  in  2  Cal.,  p. 
105),  the  complaint  averred  that  the  plaintiffs  were 
**  lawfully  entitled  to  the  possession  of  the  premises," 
and  the  Court  held  that  the  allegation  was  of  a  material 
fact,  and  therefore  sufficient.  In  this  respect  we  think 
the  opinion  cannot  be  sustained.  The  averment  is 
clearly  a  mere  statement  of  a  conclusion  of  law.  In 
PajTne  et  al.  vs.  Tread  well,  5  Cal.,  p.  810,  the  complaint 
allied  that  the  plaintiffs  had  '*  lawful  title  as  owners 
in  fee  simple  of  the  premises,''  and  *^  that  the  defendant 
is  in  possession,  and  unlawfully  withholds  the  same;" 
and  on  demurrer  the  Court  held  the  complaint  insuf- 
ficient. ^^Notwithstanding,''  said  Chief  Justice  Murray, 
in  delivering  the  opinion,  **  our  statute  has  dispensed 
with  the  old  form  of  pleading,  and  it  is  no  longer 
necessary  to  allege  a  fictitious  demise,  etc.,  still,  I 
apprehend  that  &ct6  sufficient  must  be  pleaded  to  show 
the  plaintiff's  right  to  recover,  and  it  will  not  do  to 
state  conclusions  of  law  in  place  thereof.  The  allega- 
tion that  the  defendant  is  in  possession)  and  unlawfully 
withholds  the  premises,  is  insufficient;  it  is  a  conclusion 
of  law  drawn  from  the  character  of  defendant's  posses- 
sion, the  circumstances  of  which  should  be  stated." 
The  decision,  as  is  apparent,  does  not  relate  to  the  alle- 
gation as  to  the  plaintiff's  title,  notwithstanding  the 
general  observations  of  the  Chief  Justice;  it  applies 
only  to  the  allegation  as  to  the  withholding  of  the  pos- 
session by  the  defendant.  So  far  as  this  was  alleged  to 
have  been  unlawful,  the  allegation  was  of  a  conclusion 
of  law.  But  the  giving  of  a  certain  character  to  the 
withholding,  as  unlawful,  did  not  change  the  material 
ikct  that  the  possession  was  withheld;  and  this,  as  we 
have  seen,  taken  in  connection  with  the  previous  all«- 
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gatioDs  of  title  in  the  plaintiff,  and  possession  by  the 
defendant,  was  sufficient.    A  more  particular  statement 
of  **  the  circumstances  "  of  the  defendant's  possession 
or  withholding  is  not  necessary  under  our  system  of 
practice.    The  decision  in  this  respect  has  tended  to 
produce  inconvenience  to  practitioners,  and  prolixity  in 
pleading,  and  we  have  no  hesitation  in  overruling  it. 
In  Gregory  vs.  Haynes  et  al.,  13  Cal.,  p.  591,  it  was 
held  that  the  findings  by  the  Ck)urt  below — that  one  of 
the  defendants,  and  not  the  plaintiff,  was  the  owner, 
and  entitled  to  the  possession  of  the  property  in  con- 
troversy, and  that  the  defendants  did  not  unlawfully 
detain  the  same  from  the  plaintiff— would  not  support 
the  judgment,  and  the  decision  was  based  upon  the 
ground  that  the  ownership  and  right  of  possession  were 
not  facts,  in  the  legal  sense  of  that  term,  but  con- 
clusions of  law.    We  have  had  great  doubt  of  the 
correctness  of  this  decision  ever  since  it  was  rendered; 
and  upon  the  examination  which  we  have  g^ven  to  the 
8ubject|  in  considering  the  case  at  bar,  we  are  satisfied 
that  we  erred,  and  are  glad  we  have  an  opportunity, 
at  so  early  a  day,  of  correcting  our  error.    The  &ct 
was  found  that  one  of  the  defendants  was  the  owner  of 
the  premises  in  controversy,  and  that  fact  alone  was 
sufficient  to  support  the  judgment  against  the  plaintiff, 
nothing  else  having  been  found  to  qualify  the  right  to 
the  possession  which  accompanies  the  title.    The  bal- 
ance of  the  findings  might  have  been  treated  as  sor^ 
plusage.    The  claim  of  the  plaintiff  having  been  thai 
disposed  of,  it  was  unnecessary  to  find  as  to  the  char^ 
acter  of  the  defendants'  detention  of  the  premises. 
In  Boles  vs.  Wiefenback,  15  Cal.,  p.  144,  and  Boles 
vs.  Cohen  et  al.,  16  Cal.,  p.  150,  the  opinion  states  that 
the  substantial  averments  of  the  complaint  were  only 
that  the  plaintiffs  were  the  owners  of  the  property  in 
question,  and  that  the  defendant  was  in  possession  of  it. 
It  does  not  state  that  there  was  any  averment  that  the 
possession  was  withheld  from  the  plaintiff.    If  such 
averment  were  in  fact  made  in  the  complaint,  the 
decision  cannot  be  sustained. — Payne  &  Dewey  vs. 
Tread  well,  16  Cal.,  p.  243;  see,  also,  Payne  vs.  Tread- 
well,  5  Cal.,  p.  310.    When  a  complaint  will  be  treated 
as  a  declaration  in  ^ectment. — See  Bamirez  vs.  Hur- 
ray, 4  Cal.,  p.  293.    It  is  better  to  simplify  the  plead- 
ings by  allowing  these  general  averments  in  actions  ot 
^ectment  than  to  introduce  the  unnecessary  conftision 
which  long  and  complex  statements  of  the  fiicts  muit 
necessarily  produce.    A  holding  over  by  the  plaintiff 
is  in  effect  an  ouster  and  may  be  so  charged.   If  '^ 
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every  case  all-  the  facts  connected  with  the  title  and  the 
wrongfVil  acts  of  the  defendant  be  inserted  in  the  com- 
plaint, the  pleadings  would  be  swollen  to  immoderate 
dimensions  without  benefit  to  the  parties. — Garrison  vs^ 
Sampson,  15  Cal.,  p.  95.  Residence  of  parties  not  to 
be  alleged. — Doll  vs.  Fuller.  Averment  of  title  in 
general  terms  or  specific  deraignment  of  title — facts  to 
be  set  out  in  latter  case. — Castro  vs.  Richardson,  18 
Cal.,  p.  478.  Title  or  possession  to  be  stated. — Id; 
Steinback  vs.  Fitzpatrick,  12  Cal.,  p.  295;  Salmon  vs. 
Symonds,  24  Cal.,  p.  268;  Marshall  vs.  Shafter,  82 
Cal.,  p.  176;  Yount  vs.  Howell,  14  Cal.,  p.  465. 
Ouster. — An  allegation  of  wrongful  withholding  of 
possession  has  the  same  effect  as  an  allegation  of  ouster. 
Marshall  vs.  Shafter,  32  Cal.,  p.  176.  Oustei^ Wrong- 
ful withholding  of  possession  must  be  stated. — Id. 
Exact  time  of  ouster  need  not  be  alleged. — Collier  vs. 
Corbett,  15  Cal.,  p.  183.  When  ouster  is  alleged  to 
have  taken  place  before  title  accrued  to  party  ousted, 
it  is  a  fatal  defect.-«-See  Coryell  vs.  Cain,  16  Cal.,  p.  567. 
When  prior  possession  is  claimed,  actual  ouster  must 
be  alleged. — Watson  vs.  Zimmerman,  6  Cal.,  p.  46; 
see,  also.  Boles  vs.  Cohen,  15  Cal.,  p.  150.  In  the  case 
of  Coryell  vs.  Cain,  it  was  held,  that  under  the  facts  in 
tliat  case  the  complaint  should  only  have  alleged,  that 
on  some  day  designated,  the  plaintiffs  were  possessed 
of  the  land,  describing  it;  that  while  thus  possessed  the 
defendant  entered  upon  the  same  and  ousted  them,  and 
has  eyer  since  withheld  the  possession  from  them,  to 
their  damage — specifying  such  sum  as  might  cover  the 
value  of  the  use  and  occupation  from  the  date  of  the 
ouster. — Coryell  vs.  Cain,  16  Cal.,  p.  571.  The  mesne 
conyeyances,  through  which  title  is  derived,  are  mat- 
ters of  evidence,  and  should  not  be  stated  at  length  in 
the  complaint. — Id.  A  continued  adverse  holding 
must  be  alleged  in  complaint. — Steinback  vs.  Fitzpat- 
rick, 12  Cal.,  p.  295.  Unnecessary  description  and 
evidence  of  facts  should  be  stricken  from  complaint. — 
Wilson  vs.  Cleaveland,  30  Cal.,  p.  192.  In  our  prac- 
tice, to  entitle  the  plaintiff  in  ejectment  to  recover,  it  is 
only  necessary  to  establish  his  right  of  possession  and 
the  occupation  of  the  defendant  at  that  time.  The 
date  at  which  plaintifiTs  right  accrued  or  the  defendant's 
occupation  commenced,  is  material  only  with  reference 
to  the  claim  for  mense  profits. — See  Yount  vs.  Howell, 
14  Cal.,  p.  465;  Stark  vs.  Barrett,  15  Cal.,  p.  365.  If 
action  is  for  two  separate  pieces  of  land,  the  complaint 
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must  8et  out  each  of  the  two  causes  of  action  geparately, 
and  each  cause  of  action  must  affect  all  the  parties  to 
the  action,  and  not  require  trials  to  be  held  in  different 
places.— Boles  vs.  Cohen,  15  Cal.,  p.  150.    The  com- 
plaint may  ask,  in  addition  to  a  recovery  of  the  prop- 
erty, an  injunction,  restmining  the  commission  of  tres- 
pass in  the  nature  of  wafite,  pending  the  action.     The 
grounds  of  equity  interposition  should  be  stated  subse- 
quently to  and  distinct  from  those  upon  which  the 
judgment  at  law  is  claimed. — Natoma  Water  and  Min- 
ing Co.  vs.  Clarkin,  14  Cal.,  p.  544.    A  complaint  that 
alleges  he  is  in  possession  in  one  place,  and  in  another 
avers  that  he  is  not,  shows  no  cause  of  action. — Dickin- 
son vs.  Maguire,  0  Cal.,  p.  46.    ^  complaint  in  eject- 
ment, alleging  title  in  plaintiff  under  a  Sheriff's  sale, 
made  by  one  Sheriff,  and  a  deed  executed  by  his  suc- 
cessor, was  held  insufficient. — Alderson  vs.  Bell  and 
Wife,  9  Cal.,  p.  315.     The  allegation  of  the  value 
of    the    use   and  occupation,    rents,    and    profits  of 
the  premises,  for  the  period  during  which  defendants 
were  in  the  wrongful  po^^session  and  excluded  the  plain- 
tiff, is  sufficient  to  charge  defendants,  without  any  aver- 
ment that  they  received  such  I'ents  and  profits.    The 
terms  **  rents  and  profits  "  are  not  here  used  in  a  techni- 
cal sense.    The  whole  averment  is  in  effect  only  that  the 
value  of  the  use  of  the  premises,  while  plaintiffs  were 
wrongfully  excluded,  was  the  amount  stated. — Pattei^ 
son  vs.  Ely,  19  Cal.,  p.  40.    As  to  actions  of  ^cetment 
for  mineral  lands,  as  to  what  ai|p  necessaiy  averments 
and  sufficient  pleadings,  see  Smith  vs.  Doe,  15  Cal.,  p. 
100.    The  complaint  in  an  action  for  the  recoveiy  of 
the  possession  of  real  property  is  not  required  to  be  in 
any  particular  form — it  must  be  controlled  by  the  facts 
of  the  case  which  are  sought  to  be  put  in  issue.    See 
the  matter  discussed  in  Cuperton  vs.  Schmidt,  26  Cal., 
p.  490. 

7.  Actions  of  Ejectment —What  must  be 
Ayebbed. — The  law  in  respect  to  actions  of  ejectment 
has  been  materially  modified. by  Sec.  379,  ante;  see 
cases  there  cited,  and  compare  for  sufficiency  of  plead- 
ings. There  is  no  room  for  doubt  that  whenever  a 
landlord  is  entitled  to  bring  an  action  under  that  Act 
against  a  tenant  at  sufferance,  after  having  given  the 
requisite  notice  to  quit,  etc.,  he  may,  instead  of  pro- 
ceeding under  that  Act,  maintain  an  action  of  ^ect- 
ment.  In  such  action  it  is  not  requisite  that  the  com- 
plaint should  state  the  tenancy,  its  termination,  the 
notice,  etc.;  and  when  it  appears  from  the  pleadingB 
that  such  tenancy  existed,  it  will  be^resumed  in  sup- 
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port  of  the  judgment  in  favor  of  the  landlord  that  it 
was  proven  on  the  trial  that  he  had  taken  the  necessary 
steps  to  terminate  the  tenancy  before  the  commence- 
ment of  the  action,  and  was  then  entitled  to  recover, 
unless  the  contrary  is  Fhown  by  a  statement  or  a  bill  of 
exceptions. — McCarthy  vs.  Yale,  89  Cal.,  p.  585. 

Complaint  in  Ejectment. — Although  it  is  thought 
by  many  that  a  style  of  pleading  in  the  action  of  ^ect- 
ment  which  would  show  the  right  or  title  under  which 
the  plaintiff  claims  the  poi^session,  and  the  true  position 
of  the  defendant,  both  in  respect  to  the  title  and  the 
possession,  would  be  far  preferable  to  the  present  sys- 
tem, and  would  enable  the  judgment  roll  to  exhibit  the 

ft 

issues  which  were  tried  and  determined  with  more  dis- 
tinctnci^s  and  certainty,  yet  the  present  system  has 
become  so  completely  established  thaf^  change,  if  any 
is  desirable,  ought  to  come  from  the  Legislature.  The 
complaint  in  this  case  alleges  the  damages  sustained 
by  the  entry  and  withholding  of  the  possession  by  the 
'defendant,  and  the  value  of  the  mesne  prolits;  and  we 
entertain  no  doubt  that  they  are  sufficient  to  support 
the  j udgment.  The  judgment  does  not  specify  whether . 
the  sum  of  three  hundred  dollars  was  awarded  for  the 
damages  of  mesne  profits,  or  for  both;  but  the  pre- 
sumption is  that  the  judgment  was  sustained  by  the 
evidence;  and  whether  that  sum  was  awarded  for  one 
or  both  of  those  demands,  the  judgment  is  a  bar  to  a 
further  recovery  for  the  same  cause. — McCarthy  vs. 
Yale,  39  Cal.,  p.  585;  id.,  July  Term,  1872. 

8.  Action  to  Quiet  Title  to  Land.— It  has  been 
held  that  complaint  must  aver  that  plaintiff  was  in  pos- 
session.— See  Pralus  vs.  Jefferson  G.  &  S.  M.  Co.,  34 
Cal.,  p.  558;  Brooks  vs.  Calderwood,  34  Cal.,  p.  563. 
But  not  necessarily  so  under  this  Code. — See  Sec.  738, 
post,  and  notes. 

9.  Wheke  Corporations  are  PLAiNTiFFs.—It 
must  be  alleged  that  the  party  plaintiff  is  a  corporation 
incorporated  under  the  laws  of  the  State,  etc. — See  Cal, 
S.  Nav.  Co.  vs.  Wright,  6  Cal.,  p.  258;  Cumberland 
College  vs.  Ish,  22  Cal.,  p.  641;  see,  however,  S.  &  L. 
Bank  vs.  Brown,  9  Abbott's  Pr.,  p.  218;  see,  also,  Con- 
necticut Bank  vs.  Smith,  9  Abbott^s  Pr.,  p.  168;  see 
this  case,  also,  as  to  foreign  corporation  requiring  same 
allegation.  It  is  unnecessary  to  specify  the  date  and 
title  of  the  Acts  amending  the  Act  incorporating  the 
corporation.  It  is  sufficient  to  designate  the  original 
Act  of  incorporation  and  refer  generally  to  the  other 
Acts  amendatory  thereof. — Sun  Mut.  Ins.  Co.  vs. 
Dwight,  1  Hilton,  N.  Y.,  p.  51.    In  a  suit  brought 
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by  a  corporation,  op  its  assignee,  upon  an  agreement 
with  the  corporation,  no  specific  allegation  of  the  incor- 
poration of  the  company  is  necessary.    A  statement  of 
the  name  of  the  corporation,  and  of  the  making  of  the 
agreement  between  the  defendant  and  the  company, 
and  of  what  the  company  did  in  fulfillment  of  the 
agreement,  includes  the  idea  of  the  legal  existence  of 
the  company;  and  the  fact  of  incorporation  is  mere 
evidence  in  support  of  it,  not  essential  to  be  particu- 
larly stated  in  the  pleading. — Noriis  vs.  Stops,  Hob., 
p.  211;   Hcnriques  vs.  Dutch  West  India.  Co.,  2  Ld. 
Baym.,  p.  1586;  President  of  U.  S.  Bank  vs.  Haskins, 
1  Johns.,  p.  132;  Bennington  Iron  Co.  vs.  Butherford, 
3  Har.,  N.  J.  B.,  pp.  105,  158;   Harris  vs.  Musking- 
ham  Co.,  4  Blackf.,  p.  267;  Bichardson  vs.  St.  Jos« 
^ron  Co.,  5  id.,  p.  146;  Duchess  Cotton  Manufactur- 
•  ing  Co.  vs.  Davis,  14  Johns.,  p.  239;  Bank  of  Utica  Vs. 

Bmalley,  2  Cow.,  pp.  770,  778;  Bank  of  Michigan  va. 
Williams,  6  Wend.,  pp.  478,  482;  Kennedy  vs.  Colton, 
28  Barb.,  p.  59. 

10.  Pleadings  in  Actions  against  Corpoba- 
TiONS. — See  preceding  note;  also,  Cal.  St.  Nav.  Co.  vs- 
Wright,6  Cal.,  p.  258;  Lincoln  vs.  Colusa  Co.,  28  Cal., 
p.  662;  and  see  note  to  Sec.  3^4,  Civil  Code,  Subd.  2. 

11.  Suits  against  Corporations,  Municipal  Ain> 
OTHERS.— In  an  action  against  a  municipal  corpora- 
tion, the  complaint  set  out  the  bond  sued  on;  avers  the 
defendant  .to  be  a.  corporation;    that  the  corporation 
made  and  delivered  the  bond  on  good  consideration, 
and  this  was  done  under  an  ordinance  passed  by  the 
proper  agents  of  the  corporation,  having  authority  for 
that  purpose;  and  that  the  defendant  has  failed  to  pay. 
This  is  enough,  prima  facie,  to  show  a  liability  on  the 
part  of  the  corporation.    We  see  no  more  necessity  for 
a  plaintiff  suing  a  corporation  on  a  note  or  bond,  to  set 
out  the  ordinance  which  empowered   the   corporate 
authorities  to  make  the  contract,  than  for  a  plaintiff 
suing  a  principal  on  a  note  executed  by  attorney,  to  set 
out  in  the  complaint  the  power  of  attorney.    Nor  is  it 
necessary  to  set  out  the  vote  or  other  proceedings  of  the 
corporate  agents,  nor  to  give  any  further  description  of 
the  agents  than  that  g^ven  in  the  complaint.    The 
bonds  themselves  are  set  out  or  minutely  described,  and 
these  show  by  whom  they  were  executed;  and  the  per- 
sons signing  them  are  averred  to  be  the  agents  of  the 
corporation,  duly  empowered  for  that  purpose. — Under- 
bill vs.  Trustees  of  the  City  of  Sonora,  17  Cal.,  p.  176. 
The  complaint  was  held  to  not  state  &cts  sufficient  to 
constitute  a  cause  of  action.    Where  the  allegation  is 
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that  the  plaintiff,  as  a  Justice  of  the  Peace,  performed 
services,  at  the  request  of  the  District  Attorney  for  that 
county,  in  cases  wherein  the  people  of  the  State  were 
plaintiffs,  to  the  amount  of  three  thousand  two  hundred 
dollars,  "  and  that  the  defendant  therehy  hecame  and 
is  liahle  to  pay  the  said  sum,"  there  is  no  allegation  of 
the  means  by  which  the  county  became  liable.  It  is 
not  alleged  that  the  services  were  rendered  for  or  were 
procured  by  the  county,  or  that  the  county  received  any 
benefit  from  their  performance;  nor  is  it  stated  that 
judgments  were  rendered  in  those  cases,  nor  that  the 
defendants  in  those  actions  have  not  paid,  or  were 
unable  to  pay,  for  the  services. — Miner  vs.  Solano  Co., 
26  Cal.,  p.  116. 

12.  Actions  by  and  against  Coxjntiks. — Coun- 
ties are  quasi  corporations,  and  havQ  power  to  sue  and 
be  sued.—See  Pol.  Code,  Sees.  4003 -and  4075.  The 
right  to  sue  a  county  is  not  limited  to  cases  of  tort, 
malfeasance,  etc.,  but  is  given  in  every  case  of  account. 
See,  for  decisions  on  former  law,  Price  vs.  Sacramento, 
6  Cal.,  p.  254 ;  McCann  vs.  Sierra,  7  Cal.,  p.  123.  Under 
the  law  prior  to  adoption  of  Code,  the  claim  must  first 
have  been  presented  to  Supervisors  and  rejected;  and 
it  is  probable  that  such  continues  to  be  the  law  under 

the  Code. — See  the  sections  of  Political  Code  above  , 

cited,  and  also  the«ases  cited  in  this  note. 

13.  Actions  by  and  between  Husband  and 
Wife. — Action  for  division  of  community  property 
alter  decree  of  divorce  averments  in  complaint. — See 
Johnson  vs.  Johnson,  11  Cal.,  p.  200;  Dye  vs.  Dye,  11 
Cal.,  p.  163.  •  Action  by  wife  to  recover  homestead 
g^ranted  away  by  husband  alone. — Harper  vs.  Forbes, 
15  Cal.,  p.  202.  Suit  for  distributive  share  of  estate  of 
alleged  deceased  husband  averment  of  existence  of 
marriage. — Letters  vs.  Cady,  10  Cal.,  p.  533;  People 
vs.  Anderson,  26  Cal.,  p.  129.  No  allegation  of 
separate  property  is  required  in  complaint  in  an  action 
against  the  wife  for  her  separate  debt,  for  which  she 
was  liable  in  personam  before  coverture. — Bostic  vs. 
Love,  16  Cal.,  p.  69.  Allegation  as  to  married  woman 
being  a  sole  trader. — Aiken  vs.  Ann  Davis,  17  Cal., 
p.  119. 

14.  Complaint  tor  rbliet  generally  on  the 
GROUND  of  Fraud. — Facts  constituting  the  fraud  to 
be  set' out. — Kent  vs.  Snyder,  30  Cal.,  p.  666;  Porter 
vs.  Herman,  8  Cal.,  p.  623.  The  fraud  is  the  substan- 
tial cause  for  action,  not  the  discovery  thereof;  and  if 
the  f^aud  occurred,  before  commencing  action,  more 
than  the  stated  time  within  which  actions  may  be 
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brought,  the  cause  of  action  is  barred  by  the  Statute 
of  Limitations. — Carpentier  vs.  Oakland,  30  Cal.,  p- 
444;  Sublette  vs.  Tinney,  9  Cnl.,  p.  423;  see,  however, 
Boyd  vs.  Blankman,  29  Cal.,  p.  20. 

16.  Action  to  Vacatk  Judgment  ok  ORorxi>  o^ 
Feaud,  etc.— See  Ribend  vs.  Kreutz,  20  Cal.,  p.  10»; 
Snow  vs.  Halstead,  1  Cal.,  p.  359;  Castle  vs.  Bader,  23 
Cal.,  p.  75;  Riddle  vs.  Baker,  13  Cal.,  p.  295;  Meeker 
vs.  Harris,  19  Cal.,  p.  278;  Crane  vs.  Hirshfelder,  17 
Cal.,  p.  467. 

16.  Action  to  cancel  Convey akck  on  the  oroxjki> 
or  Fkaud. — As  to  statement  of  particular  facts  and 
circumstances,  which  may  be  required  to  show,  on  tlie 
face  of  complaint,  that  the  conveyance  was  fraudulently 
made. — See  Kohner  vs.  Ashenauer,  17  Cal.,  p-  5TO. 
Averment  that  grantee  was  a  fictitious  person,  and  that 
'  the  conveyance  was  made  to  hinder  and  defraud 
creditors. — Purkitt  vs.  Polack,  17  Cal.,  p.  327.  General 
averment  of  fraud  as  to  conveyance,  that  it  was  to 
hinder  and  defraud  creditors,  etc. — See  Harris  vs. 
Taylor,  15  Cal.,  p.  348;  also,  Hager  vs.  Shindlcr,  29 
Cal.,  p.  47.  The  facts  conj-tituting  the  fraud  must  be 
definitely  and  specifically  alleged. — Castle  vs.  Bader, 
23  Cal.,  p.  75;  Snow  vs.  Halstead,  1  Cal.,  p.  359;  Oak- 
land vs.  Carpentier,  21  Cal.,  p.  042.  So,  also,  to  vacate 
a  patent  on  the  ground  of  its  fraudulent  procurement. — 
Semple  vs.  Hagar,  27  Cal.,  p.  166.  Where  a  deed  'vraa 
deposited  with  third  person,  to  be  delivered  to  grantee, 
but  grantor  subsequently  directs  third  person  not  to 
deliver  deed,  it  must  be  averred  that  third  person  lias 
or  is  about  to  deliver  such  deed,  or  threatens  so  to  do. — 
See  Fitch  vs.  Bunch,  30  Cal.,  p.  208.  Generally  as  to 
averments  in  complaint,  in  action  to  set  aside  a  convey- 
ance, on  ground  of  fraud. — See  cases  above  cited,  and 
also,  "Watts  vs.  "White,  13  Cal.,  p.  321;  People  vs. 
Jackson,  24  Cal.,  p.  632;  Hager  vs.  Shindlcr,  29  Cal., 
p.  47;  De  Leon  vs.  Higuena,  15  Cul.,  p.  483. 

*17.  Complaint  to  Set  Aside  Fraudulent  001*-- 
VETANCE. — In  a  suit  for  a  fraudulent  conveyance,  it  is 
not  irrelevant  or  redundant  to  set  out  in  detail  the 
inceptive  steps  which  culminated  in  the  alleged  fraudu- 
lent conveyance. — Perkins  vs.  Centre,  35  Cal.,  p.  714. 

18.  Complaint  to  compel  Reconveyance  of  onk 
OF  two  Tracts  of  Land  granted  by  mibtakx. — 
In  an  action  to  compel  reconveyance  of  one  of  two 
tracts  of  land  described  in  the  same  deed,  which  it  is 
averred  was  conveyed  by  mistake,  the  complaint  must 
show  clearly  that  a  mistake  was  committed,  or  explain 
why  the  plaintiff  included  in  the  conveyance  the  second 


Code  of  Civil  Prookdurb.  386 

tract,  after  haying  described  the  one  intended  to  be 
conveyed. — Barfield  vs.  Price,  40  Cal.,  p.  535. 

19.  What  Allegations  sufficikitt  for  Injunc- 
tions.—See  Bigelow  vs.  Grove,  7  Cal.,  p.  135;  Tuol- 
umne W.  Co.  vs.  Chapman,  8  Cal.,  p.  382;  Knowles 
vs.  Inches,  12  Cal.,  p.  212;  Hcnshaw  vs.  Clark  et  al., 
14  Cal.,  p.  460;  Hicks  vs.  Michael,  15  Cal.,  p.  107; 
Head  vs.  Pordyce,  17  Cal.,  p.  149;  Hicks  vs.  Comp- 
ton,^18  Cal.,  p.  206.  If  the  complaint  does  not  show 
that  no  adequate  or  complete  remedy  at  law  exists, 
then  injunction  cannot  be  granted. — Leach  vs.  Day,  27 
Cal.,  p.  645;  Tomlinson  vs.  Kubio,  16  Cal.,  p.  202;  De 
Witt  vs.  Hays,  2  Cal.,  p.  463.  See,  also,  llcCann  vs. 
Sierra  Co.,  7  Cal.,  p.  121.  See  generally,  for  miscella- 
neous matters  relating  to  sufficiency  of  averments,  the 
above  cited  cases,  and  also  O'Connor  vs.  Corbitt,  3  Cal., 
p.  370;  Hihn  vs.  Peck,  18  Cal.,  p.  640;  Smith  vs.  Spar- 
row, 13  Cal.,  p.  596;  Coker  vs.  Simpson,  7  Cal.,  p. 340; 
More  vs.  Ord,  15  Cal.,  p.  204;  McDonald  vs.  B.  R.  & 
A.  W.  &  M.  Co.,  15  Cal.,  p.  145;  Sanchez  vs.  Car- 
riaga,  31  Cal.,  p.  170;  Logan' vs.  Hillegass,  16  Cal.,  p. 
200.  An  allegation  simply  of  great  and  irreparable 
injury  is  insufficient;  the  facts  stated  must  show  the 
Court  that  the  apprehension  of  such  injury  is  well 
founded.— De  Witt  vs.  Hays.  2  Cal.,  p.  463;  Waldron 
vs.  Marsh,  5  Cal.,  p.  119;  Branch  Turnpike  Co.  vs. 
Supervisors  Yuba  Co.,  13  Cal.,  p.  190;  Leach  vs.  Day, 
27  Cal.,  p.  643. 

20.  Action  to  foreclose  Mortgage,  Liens,  etc. 
Averments  of  ownership  of  note  and  mortgage. — Rol- 
lins vs.  Porbes,  10  Cal.,  p.  299.  Mortgage,  stipulating 
for  payment  of  counsel  fees,  not  exceeding  five  percent 
of  the  amoitnt  due,  see  Carrierre  vs.  Mintum,  5  Cal., 

p.  435.  A  general  averment,  that  a  person  who  is  * 
joined  as  defendant  with  mortgagor  has  or  claims  to 
have  some  interest  in  the  premises,  sufficient. — See 
Anthony  vs.  Nye,  30  Cal.,  p.  401;  see,  generally,  Vas- 
sault  vs.  Austin,  32  Cal.,  p.  597;* Stringer  vs.  Davis,  30 
Cal.,  p.  318;  Shafer  vs.  B.  R.  <&  A.  W.  &  M.  Co.,  4 
Cal.,  p.  294;  Hunt  vs.  Waterman,  12  Cal.,  p.  301. 

21.  Redemption  of  Mortgage. — No  allegation  of 
tender  of  amount  due  upon  mortgage,  previous  to 
beginning  action,  need  be  made. — Daubenspick  vs. 
Piatt,  22  Cal.,  p.  330. 

22.  More  than  one  ground  of  Action  stated 
IN  Complaint— Action  on  Contract,  etc.— It  is 
necessary  only  for  plaintiffs  to  state  the  facts  of  their 
case  in  ordinary  and  concise  language,  and  if  such  facta 
showed  that  they  had  a  right  of  action  against  the 
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defendants,  it  is  clearly  sufficient,  eyen  thouf^h  it  also 
showed  that  they  had  a  right  to  recover  uiK>n  two  dif- 
ferent legal  grounds.  It  may  be  (see  facts  of  case)  that 
the  plaintiffs  paid  the  iponcy  to  the  defendants  by  mis- 
take, and  also  hold  them  liable  as  indorsers  or  guaran- 
tors. Either  would  constitute^a  good  cause  of  action, 
and  it  does  not  make  their  complaint  insufficient  because 
they  have  two  grounds  of  recovery  instead  of  one. — 
Mills  vs.  Barney,  22  Cal.,  p.  247. 

23.  Action  on  Contract. — Complain  ton  contract, 
for  purchase  by  defendant  of  certain  goods,  to  aver  a 
readiness  or  offer  of  delivery  or  performance. — Barron 
vs.  Frink,  30  Cal.,  p.  486. 

24.  Complaint   on   kxecutory   Contract.— In 
Durham  vs.  Mann,  4  Selden,  p.  512,  it  was  held,  that 
in  an  escecutory  contract  for  the  sale  of  a  quantity  of 
iron,  to  be  paid  for  on  delivery  within  a  certain  period, 
the  obligations  of  the  one  party  to  pay  and  the  other  to 
deliver  were  mutual  and  dependent;  and  that  in  an 
action  by  the  seller  for  the  price,  it  was  not  enough 
simply  to  show  the  default  of  the  purchaser,  but  that 
he  must  show  he  was  ready  or  offered  to  deliver  the 
property.    Tliat  whichever  party  in  such  case  seeks  to 
enforce  the  contract  against  the  other  must  show  per- 
formance, or  a  tender  of  performance,  or  a  readiness  to 
perform  on  his  part;  and  that,  until  that  is  shown,  he 
himself  is  in  default. — Barron  vs.  Frink,  30  Cal.,  p. 
488. 

25.  Averment  or  Damages  in  Complaint  joe 
Breach  of  Contract. — In  a  suit  to  recover  damages 
for  breach  of  a  contract,  it  is  sufficient  that  the  com- 
plaint alleges  the  contract,  the  breach  complained  of, 
and  general  damages. — Barber  vs.  Cazalis,  30  Cal., 
p.  06. 

26.  Contract  may  be  set  eorth  in  Complawt 

IN  THE  precise  TERMS  IN  WHICH   IT  IS  WRITTEN,  OS 

ACCORDING  TO  ITS  LEGAL  SPTECT. — A  Contract  m»y 
be  declared  on  according  to  its  legal  effect,  or  in  ^ac 
verba.  If  the  former  mode  should  be  adopted,  then 
the  defendant  may,  by  the  rule  of  the  common  law  in 
a  proper  case,  crave  oyer  of  the  instrument;  and  if  it 
appear  that  its  provisions  have  been  misstated,  he  may 
set  out  the  contract  in  fuBe  verba,  and  demur  on  th« 
ground  of  the  variance.  But  where  the  plaintiff  sets 
foith  the  contract  in  the  terms  in  which  it  is  written 
and  then  proceeds  by  averment  to  put  a  false  con- 
struction upon  the  terms,  the  allegations,  as  repugnant 
to  the  terms,  should  be  regarded  as  surplusage  to  be 
'struck  out  on  motion.-—!  Ch.  PL,  p.  232;  Stoddard  vb. 
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Treadwell,  26  Cal.,  p.  300;  see,  also,  Joseph  vs.  Holt, 
37  Cal.,  p.  250.  And  consideration  need  not  be  alleged 
for  the  contract  if  the  contract  be  set  out  in  complaint 
in  the  very  terms  in  which  it  is  written. — See  McCarty 
vs.'Beach,  10  Cal.,  p.  461;  Willis  vs.  Kempt,  17  Cal., 
p.  101  r  see  Civil  Code,  Sees.  1614  and  1629.  A 
written  agreement  imports  consideration,  and  seals  are 
abolished. 

27.    COMPLAIKT   ON  WRITTEN   CONTBACT.— Joseph 

vs.  Holt,  37  Cal.,  p.  260. 

28.  What  should  be  stated  in  Complaint  in 
AN  Action  on  a  Contract. — The  party  to  a  written 
contract  who  has  performed  his  part  of  it,  can  bring 
an  action  against  the  other  party  who  has  failed  to  ful- 
fill, for  work  and  labor  done  and  performed;  but  the 
execution  of  the  contract,  its  terms,  the  performance 
of  the  same  on  the  part  of  the  plaintiff,  and  the  non- 
performance by  the  other  party,  and  the  damages  sus- 
tained, should  be  alleged,  and  if  there  has  been  vari- 
ation from  the  terms  of  the  written  contract  in  the 
progress  of  the  work,  by  consent  of  the  parties,  that 
fact  should  also  be  averred,  and  the  performance  of 
the  contract  as  varied  stated  in  the  complaint. 
When,  by  th6  terms  of  the  contract,  the  party  who  has 
failed  to  fulfill  was  to  execute  his  note  for  the  money 
due,  his  failure  to  do  so  should  be  averred,  for  the 
ji^round  of  action  against  him  is  his  failure  to  execute 
the  note. — O'Connor  vs.  Dingley,  26  Cal.,  p.  17;  see, 
also,  for  pleadings  on  contract,  Kalkman  vs.  Baylis, 
23  Cal.,  p.  303. 

29.  Assignment  oe  Breach  oe  Contract  or 
Guarantee.— Dabovich  vs.  JCmeric,  7  Cal.,  p.  109. 

30.   C0Mlt.AINT    WHERE    CORRECTION    OE    MISTAKE 

IN  Contract  is  sought.— If  a  material  clause  has 
been  omitted  by  mistake  in  drawing  up  a  contract,  a 
party  seeking  to  avail  himself  of  the  actual  contract 
must  obtain  a  reformation  of  the  writing,  by  a  distinct 
proceeding  to  reform  it,  or  by  specially  pleading  the 
mistake  in  the  suit  in  which  the  contract  is  pleaded, 
and  asking  its  correction  as  independent  relief.  Under 
a  pleading  which  simply  states  the  terms  of  a  contract, 
the  introduction  of  a  written  agreement  respecting  the 
subject  matter  cannot  be  followed  by  oral  proof  of  a 
material  clause  alleged  to  have  been  omitted  by  mis- 
take from  the  writing.— Pierson  vs.  McCahill,  21  Cal., 
p.  122. 
31.  Action  upon  an  Assignment  oe  Contract.— 
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If  an  action  be  brought  on  an  asf^ignment  of  a  contract 
to  one  party  by  another,  the  pleadings  should  at  least 
have  alleged  a  positive  transfer  or  assignment,  and  the 
character  of  it,  so  that  the  other  party  might  be  pat 
upon  notice  of  what  he  had  to  meet. — Steams  vs.  Mar- 
tin, 4  Cal.,  p.  229. 

32.  The  performance  of  Conditions  Prkcedkkt 
MUST  BE  ALLEGED.— And  if  not  alleged,  the  failure  to 
do  so  must  be  taken  advantage  of  by  demurrer  in  the 
lower  Court.  The  defect  cannot  be  shown  after  verdict 
rendered. — Happe  vs.  Stout,  2  Cal.,  p.  462. 

33.  Waiver  of  Tort. — As  to  waiver  of  tort  and 
maintenance  of  action  upon  other  grounds,  see  Lubert 
vs.  Chauviteau,  3  Cal.,  p.  468;  Miller  vs.  Van  Tassel, 
24  Cal.,  p.  463.  But  so,  also,  if  the  failure  to  comply 
with  a  contract  is  a  tort,  the  party  aggrieved  may  brinj^ 
an  action  in  tort,  instead  of  an  action  upon  the  oon- 
tract.--Sheldon  vs.  Str.  U.  S.,  18  Cal.,  p.  526. 

34.  Assumpsit— Waiver  of  Tort. — If  personal 
property  has  been  wrongfully  taken  the  tort  may  be 
waived  and  an  action  in  nature  of  assumpsit  be  main- 
tained for  the  recovery  of  the  value  of  the  property  bo 
taken.— Fratt  vs.  Clark,  12  Cal.,  p.  89. 

35.  Action  of  TroveIi. — See  Pplberg  vs.  Gorbam, 
23  Cal.,  p.  349;  Nickerson  vs.  Cal.  Stage  Co.,  10  Cal., 
p.  520.  Conversion  is  the  gist  of  the  action  of  trover, 
and  must  be  alleged. — Rogers  vs.  Huie,  2  Cal.,  p.  571. 

36.  Complaint  in  Replevin.— Lazard  vs.  Wheeler, 
22  Cal.,  p.  139;  Halleck  vs.  Mixer,  16  Cal.,  p.  574. 

37.  Complaint  in  Actions  to  recover  Property 
seized  by  Sheriff  under  Process. — See  Sec.  689, 
post;  see,  also,  Ghirardelli  vs.  Bourland,  32  Cal.,  p.  585; 
Kendall  vs.  Clark,  10  CalJf  p.  17 ;•  Towdy  vs.  Ellis,  22 
Cal.,  p.  660;  Killey  vs.  Scannell,  12  Cal.,  p.  73. 

38.  Condition  Precedent  to  be  Allegbd.'— If 
the  payment  of  a  promissory  note  is  agreed  by  the  par- 
ties to  be  made  conditional  upon  the  payment  by  the  - 
payee  of  a  certain  debt  of  the  payor,  such  payment  is 
a  condition  precedent,  and  must  be  alleged  in  complaint 
to  have  been  made,  or  plaintiff's  right  of  action  on  the 
note  is  demurrable.— Rogers  vs.  Cody,  8  Cal.,  p.  324. 

39.  Complaints  in  Action  for  Purchase  Monet 
FOR  Goods  Sold  and  Deli vered.— The  sale  and 
delivery  of  the  goods  to  the  defendant,  the  place  and 
the  manner  in  which  the  indebtedness  accrued,  and 
whether  it  was  on  account  of  defendant  or  another, 
must  be  alleged.— Mershow  vs.  Randall,  4  Cal.,  p.  824. 
Also,  the  amounts  due  severally  for  either  goods  or 
money.— Cordier  vs.  Schloss,  18  Cal.,  p.  576.    It  is  a 
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sufficient  allegation  which  states  that  defendant  is  in- 
debted to  plaintiff  in  a  certain  sum  for  goods  sold  and 
delivered  to  him  at  his  request,  and  that  defendant  has 
never  paid  for  them. — Abadie  vg;.  Carrillo,  32  Cal.,  p. 
1 12.  An  allegation  setting  forth  that  plaintiffs  had  pur- 
chased "  a  quantity  of  malt  from  P.  &  W.,  then  and 
there  acting  as  the  agents  of  defendant/'  is  only  another  , 
form  of  declaring  that  they  had  purchased  from  the 
defendant.  It  is  sufficiently  certain  to  prevent  any 
misapprehension  of  its  meaning,  and  is  no  good  cause 
for  demurrer. — Cochran  vs.  Goodman,  3  Cal.,  p.  245. 

40.  Facts  which  must  bk  stated  in  Complaint 
IN  8UCU  Action. — The  complaint  contains  several 
counts,  which  are  in  the  ordinary  form  of  counts  in 
indebitatus  assumpsit^  for  goods  sold  and  delivered,  . 
and  money  paid  and  expended;  and  it  is  objected  to, 
not  by  demurrer,  but  after  answer,  as  defective  in  not 
stating  fact?  sufficient  to  constitute  a  cause  of  action. 
The  objection  is  not  Well  taken.  The  complaint  is  suffi- 
cient in  its  allegations,  and  if  they  were  deemed  too 
general,  the  defendant  could  have  applied  for  and 
obtained  an  order  upon  the  plaintiffs  to  funiish  a  bill  of 
particulars.  It  states  a  promise  by  the  defendant,  and 
its  consideration  and  breach. — Allen  vs.  Carpenter,  3 
Selden,  p.  47G;  Buckner  vs.  Platner,  15  Barb.,  p.  550; 
Adam  vs.  Halley,  12  Ho^^.  Pr.,  p.  326;  Cudlipp  vs. 
Whipple,  1  Abb.,  p.  107;  Freeborn  vs.  Glazer,  10  Cal.« 
p.  B38. 

41.  Complaint  in  Action  for  Moneys  had  and 

BECEIVEB,  LOANED  OR  PAID  OUT,  ETC. — If  the  action 

is  for  money  had  and  received  to  the  use  of  the  plaintiff, 
and  the  facts  stated  in  the  complaint  show  clearly  that 
the  defendants  are  in  possession  of  money  which,  in 
equity  and  conscience,  they  are  bound  to  pay  over,  it 
is  not  demurrable. — Kreutz  a's.  Livingston,  15  Cal.,  p. 
346.  A  demand  must  be  alleged  in  the  complaint. — 
Reina  vs.  Cross,  6  Cal.,  p.  31.  Where  the  complaint 
shows  the  demand  to  be  barred  by  the  Statute  of  Lim- 
itations, it  is.  demurrable. — See  Keller  vs.  Hicks,  22 
Cal.,  p.  457.  Averments  in  action  to  recover  money 
loaned. — See  Lambert  vs.  Slade,  3  Cal.,  p.  330.  And  it 
was  held  that  in  an  action  to  recover  money  laid  out 
and  expended  for  another's  benefit  the  complaint  stated 
a  sufficient  cause  of  action,  which  averred  that  defend- 
ant wa<)  justly  indebted  to  plaintiff  in  the  sum  of  three 
thousand  dollars,  for  money  paid,  laid  out,  and  ex- 
pended for  the  use  and  benefit  of  defendant,  and  at  his 
special  instance  and  request,  to  wit:  at,  etc.,  and  on 
the  first  day  of  April,  1857,  and  in  the  sum  of  three 
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thousand  dollars,  for  money  found  to  be  due  from  the 
defendant  to  plaintiff  on  an  account  then  stated  between 
them,  and  the  defendant  being  so  indebted  to  the 
plaintiff,  afterwards,  to  wit:  on  the  day  and  year  afore- 
said, at  the  place  aforesaid,  undertook  and  faithfully 
promised  the  plaintiff  to  pay  the  same,  etc.,  and  that 
•  said  sum  is  due  and  unpaid. — DeWitt  vs.  Porter,  13 

Cal.,  p.  171.  An  averment  in.  a  complaint  that  defend- 
ant owes  plaintiff  a  certain  sum  for  professional  ser- 
vices rendered  at  a  certain  time,  at  defendant's  request, 
is  sufficient,  without  alleging  the  value  of  the  services, 
or  defendant's  promise  to  pay  therefor. — Wilkins  vs. 
Stidger,  22  Cal.,  p.  235. 

42.  Money  had  and  rkceivkd.— A  complaint  for 
money  had  and  received  must  allege  a  demand,  or  it  is 
demurrable. — Greenfield  vs.  Steamer  Gunnell,  6  Cal., 
p.  68. 

43.  When  tender  of  Purchase  Monet  is  to 
BE  Averred. — In  an  action  for  non-delivery  of  pro- 
duce contracted  for  and  to  be  delivered  on  demand  and 
upon  payment,  it  is  not  necessary  to  aver  an  actual 
tender;  an  averment  that  plaintiff  was  ready  and  inil- 
ing  to  receive  and  pay  for  it  was  sufficient.^— Parsons 
on  Contracts,  Vol.  1,  p.  449;  Crosby  vs.  Watkins,  12 
Cal.,  p.  88. 

44.  When  a  Demand  must  be  Averred.— An 
allegation  that  defendant  sold  to  plaintiffs  certain  pro- 
duce, and  after  the  sale  execut4^  a  guaranty  that  the 
share  of  plaintiffs  should  be  at  their  disposal,  and  stat- 
ing that  a  demand  for  the  same  and  the  refusal  of  the 
defendant  to  deliver,  is  demurrable,  as  it  should  have 
contained  an  assignment  of  the  breach  of  the  contract 
or  guaranty,  for  the  material  point  at  issue  is,  whether 
the  defendant  undertook  to  deliver.    In  this  case  the 
sale  operated  as  a  deliver3\    There  was  no  necessity 
of  a  demand  on  defendant,  unless  for  the  purpose  of 
enabling  him  to  comply  with  his  guaranty. — Dabovich 
vs.  Emeric,  7  Cal.,  p.  212. 

45.  Averment  of  a  Refusal  to  Execute  a  Deed. 
It  was  held  that  the  failure  to  aver  refusal  is  fiital  to 
the  action,  and  may  be  taken  advantage  of  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  (See  facts.)— Dodge 
vs.  Clark,  17  Cal.,  p.  586.  A  refusal,  or  a  breach  of  » 
contract,  must  be  stated  in  direct,  plain,  and  unequiv- 
ocal words. — Mooro  vs.  Besse,  30  Cal.,  p.  570, 

46.  When  and  how  Papers  and  Records  cak 

BE    MADE    PART    OF    THE    PLEADING.— Reoords   and 

papers  cannot  be  made  a  part  of  a  pleading  by  menHf 
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referring  to  them,  and  prayinfi^  that  they  may  be  taken 
as  a  part  of  such  pleading,  without  annexing  the  origi- 
nals or  copies  as  exhibits,  or  incorporating  them  with 
it,  so  as  to  form  a  part  of  the  record  in  the  cause. — 
People  Ys.  De  la  Guerra,  24  Cal.,  p.  78.  In  an  action 
to  foreclose  a  mortgage  the  complaint  referred  to  a 
copy  of  the  mortgage  annexed,  and  referred  thereto  for 
a  correct  description  of  the  land,  and  this  was  held 
sufficient  for  the  purposes  of  the  action. — See  Emeric 
Ys.  James,  6  Cal.,  p.  155. » 

47.  Complaints  in  Actions  to  compel  an  Ac- 
corNT. — In  an  action  to  compel  an  account  a  complaint 
18  sufficient  to  entitle  plaintiff  to  a  decree  directing  an 
account  which  alleges  that  plaintiff  and  defendants  are 
parties  in  a  company  known  as  the  "Miners*  Ditch 
Company;"  that  defendants  exclude  plaintiff  from 
participation  in  the  business  or  benefit  from  it;  that 
they  have  received  large  sums  of  money  from  the  same, 
and  refuse  to  account  or  pay  him  anything,  etc. — Smith 
T8.  Fagan,  17  Cal.,  p.  178.  A  request  for  and  refusal 
to  account  must  bo  alleged  in  complaint. — Bushness 
vs.  McCauley,  7  Cal.,  p.  421.  A  complaint  in  an  action 
for  an  account  for  rents  and  proceeds  from  the  leasing 
and  the  sale  of  certain  property  containing  an  aver- 
ment in  general  terms  that  a  copartnership  exists  as 
to  the  property  between  plaintiff  and  defendants,  with- 
out averring  any  partnership  agreement,  and  then  states 
that  plaintiff  acquired  his  interest  in  the  property  by 
the  purchase  of  an  undivided  interest  from  other  per- 
sons than  defendants,  does  not  state  facts  sufficient 
either  for  a  dissolution  and  settlement  of  the  affairs  of 
a  partnership,  or  for  a  partition. — Bradley  et  al.  vs. 
darkness,  26  Cal.,  p.  69. 

48.  Complaint  in  Actions  to  Recover  sPECinc 
Pehsonal  Property.— Complaint  will  be  held  defec- 
tive if  it  appears  that  defendant  came  rightfully  to  the 
possession  of  the  property,  and  no  averment  is  made  of 
demand  and  refusal  to  deliver  the  property. — Campbell 
vs.  Jones,  38  Cal.,  p.  508. 

49.  Demand  and  Refusal,  how  Pleaded.—Ah 
averment  that  defendant  **  has  failed,  refused,  and  neg- 
lected so  to  return  '*  the  property  sued  for,  is  not  an 
allegation  of  the  special  and  formal  demand,  and  refusal 
to  deliver,  required  in  actions  to  recover  specific  per- 
sonal property. — Campbell  vs.  Jones,  38  Cal.,  p.  508. 

60.  Complaint  in  an  Action  por  Conspiracy. — 
Where  two  or  more  ]>ersons  are  sued  for  a  wrong  done, 
it  may  be  necessary  to  prove  a  previous  combination  in 
order  to  secure  a  joint  recoveiy;  but  it  is  never  neces- 
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^  sary  to  allege  it,  and  if  alleged,  it  is  not  to  be  consid- 

ered as  of  the  gist  of  the  action.  That  lies  in  the 
wrongful  and  damaging  act  done. — Herron  vs,  Hughes 
et  al.,  25  Cal.,  p.  560. 

51.  Pleadings  in  Actions  for  Damages — What 
MUST  BK  AvKRRKD.— See  Tuolumne  Water  Co,  vs. 
Columbia  and  Stanislaus  Water  Ck).,  10  Cal.,  p.  198; 
Hoffman  vs.  Tuolumne  Water  Co.,  10  Cal.,  p.  413;  see, 
also,  Hanson  vs.  Webb,  3  Cal.,  p.  236.     Grounds  of 
damages  to  be  specially  averred. — Stevenson  vs.  Smith, 
28  Cal.,  p.  102.    So  also  for  loss  of  time,  compensation 
for  wages  paid,  etc. — Dabovich  &  Co.  vs.  Emeric,  12 
Cal.,  p.  171.    And  if  treble  damages  be  given  by  stat- 
ute such  must  be  stated,  or  statute  recited  in  plead- 
ings.— Chipman  vs,  Emeric,  6  Cal.,  p.  239- 

62.  Complaint  in  Action  for  Damagks.— This 
case  was  for  damages  sustained  by  the  plaintiff  by  rea- 
son of  the  refusal  of  the  defendant,  Sheriff  of  Siskiyou 
County,  to  execute  to  him  a  deed  for  land  bought  at 
public  sale;  but  the  complaint  is  fatally  defective  in 
this,  that  it  alleges  special  damages  arising  from  the 
inability  to  get  rents  and  profits  from  the  estate — a  tav- 
ern in  Yreka — without  averring  that  the  defendant  in 
execution  had  any  title  to  the  premises,  or  that  the 
plaintiff,  if  the  Sheriff  had  made  him  a  deed,  would 

•  have  been  either  entitled  to  receive  or  been  able  to  re- 
cover possession  of  the  property,  or  rents,  or  profite.— 
Knight  vs.  Fair,  12  Cal.,  p.  297. 

63.  Complaint  in  Suit  for  Damages  against 
Common  Carrier. — It  is  unnecessary  to  state  a  tender 
of  fare.  An  allegation  of  the  plaintiff's  readiness  and 
willingness  to  pay  the  carrier  the  legal  amout  of  fare  is 
sufficient.— Tarbell  vs.  C.  P.  R.  li.  Co.,  34  Cal.,  p. 
622. 

64.  Damages  for  Diversion  of  Water.— Mc- 
Donald vs.  B.  R.  &  A.  W.  &  M.  Co.,  15  Cal.,  p.  146; 
Gale  vs.  Tuolumne  Water  Co.,  14  Cal.,  p.  25;  Leigh 
Co.  vs.  Ind.  Ditch  Co.,  8  Cal.,  p.  323. 

65.  Actions  for  Damage  for  Trespass.— The 
words  "with  force  and  arms,  broke  and  entered," do 
not  confine  the  proof  to  the  direct  and  immediate 
damages,  in  the  same  manner  as  in  the  old  action  of 
trespass,  and  the  facts  being  clearly  set  out  in  the  com- 
plaint, the  addition  of  these  words  is  surplusage.— 
Darst  vs.  Rush,  14  Cal.,  p.  81.  Averment  of  posses- 
sion to  sustain  complaint  for  trespass. — McCarronvs. 
O'Connell,  7  Cal.,  p.  152.  As  to  generally  matters.— 
See  Gates  vs.  Kieff,  7  Cal.,  p.  124. 

56.  Damages  for  Ikfrinqxmsnt  ok  Frakcbib& 
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In  an  action  to  recover  damages,  by  the  owner  of  a 
licensed  ferry,  against  a  party  alleged  to  have  run  a 
ferry  within  the  limits  prohibited  by  law,  it  was  held 
that  the  complaint  should  have  alleged  that  defendant 
ran  his  ferry  for  a  fee  or  reward,  or  the  promi.^e  or  ex- 
pectation of  it,  or  that  he  ran  it  for  other  than  his  own 
personal  use  or  that  of  his  family;  and  the  omission  of 
those  allegations  was  fatal. — Hanson  vs.  "Webb,  3  Cal., 
p.  237. 

57.  Complaint  in  Action  ov  Account  between  , 
CoTKNANTS. — The  complaint  avers  a  tenancy  in  com- 
mon between  the  parties;  the  sole  and  exclusive  pos-^ 
session  of  the  premises  by  the  defendant;  the  receipt 
by  him  of  the  rents,  issues,  and  profits  thereof;  a  de- 
mand by  the  plaintiff  of  an  account  of  the  same,  and 
the  pa^-mcnt.of  his  share;  the  defendant's  refusal;  and 
that  the  rent.<«,  isiiues,  and  profits  amount  to  9^,000. 
These  averments,  and  not  the  form  in  which  the  prayer 
for  judgment  is  couched,  must  determine  the  character 
of  the  pleading.  The  complaint  is  designated  a  bill  in 
equity;  but  the  designation  does  not  make  it  such. 
There  are  no  special  circumstances  alleged  which  with- 
draw thf  case  from  the  ordinary  remedies  at  law,  and 
require  the  interposition  of  equity.  The  action  is  a 
common  law  action  of  account,  and,  viewed  in  this 
light,  the  complaint  is  fatally  defective.  It  does  not 
aver  that  the  defendant  occupied  the  premises  upon 
any  agreement  with  the  plaintiff,  as  receiver  or  bailiff 
of  his  share  of  the  rents  and  profits.    It  is  essential  to 

a  recovery  that  this  circumstance  exists,  and  ecfually  • 

essential  to  the  complaint  that  it  be  alleged. — Pico  vs. 
Columbet,  12  Cal.,  p.  419. 

58.  Suits  yoR  Divorce— What  must  be  Averred. 
In  an  action  for  divorce,  on  the  ground  of  adultery,  the 
charge  should  have  been  stated  with  reasonable  cer- 
tainty as  to  time  and  place,  so  as  to  have  enabled  the  « 
defendant  to  prepare  to  meet  it  on  the  trial. — Conant 

vs.  Conant,  10  Cal.,  p,  254.  The  information  should 
extend  to  the  particular  place  or  locality  where  it 
occurred,  though  the  name  of  the  person  with  whom 
may  be  unknown.— Conant  vs.  Conant,  10  Cal.,  p. 
254;  see,  also,  Codd  vs.  Codd,  2  John.  Ch.,  p.  224; 
Wood  vs.  Wood,  2  Paige,  p.  113;  Richards  vs.  Rich- 
ards, Wright's  Ohio  R.,  p.  302;  id.,  p.  98;  Stokes  vs. 
Stokes,  1  Mo.,  p.  322;  Wright  vs.  Wright,  8  Tpxas,  p. 
168.  Averment  of  residence  in  State  for  six  months 
before  applying  for  divorce. — Civil  Code,  Sec.  128; 
Bennett  vs.  Bennett,  28  Cal.,  p.  599;  see,  generally, 
Civil  Code,  Sees.  82  to  148,  inclusive,  and  notes. 
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59.  Complaint  ayebkino  yAiLUKE  gb.  rKStryFi- 
CIENCY  OF  CoNSi DERATION. — See  Keller  V5.  Hicks*  22 
Cal.,  p.  457.  But  a  partial  failure  of  consideration  can- 
not be  pleaded.— See  ReeeeTS.  Gordon,  19  Ca].«  p.  147- 

60.  Actions  on  Notes,  Bills  of  Excua^^gk^  etc 
Complaint  upon  promissory  note  should  allege  the  non- 
payment thereof,  not  that  a  certain  amount    is   due 
thereon.— Frisch  vs.  Caler,  21  Cal.,  p.  71;  Brown  vs. 
Orr,  29  Cal.,  p.  120.    Where  complaint  stated    that 
defendant  made  and  delivered  note  to  plaintiff,  a  Tur- 
ther  alle^tion  that  plaintiff  "is  8till  the  oivner  and 
holder  of  the  note,"  is  a  conclusion  of  law. — See  'Wed' 
derspoon  vs.  Rogers,  32  Cal.,  p.  569.    A  complaint, 
which  regards  the  maker  and  guarantor  of  a  note  as 
joint  makers,  and  contains  no  allegation  of  demand  and 
notice,  is  demurrable. — Lightstone  vs.  Laurcncel,   4 
Cal.,  p.  227.    In  a  suit  against  the  maker  of  a  note,  or 
the  acceptor  of  a  bill  of  exchange,  where  the  place  of 
payment  is  fixed,  an  averment  of  presentment  at   that 
place,  and  refusal  to  pay,  is  unnecessary. — Mont^otnery 
vs.  Tutt,  11  Cal.,  p.  307.    No  allegation  of  a  promise 
in  writing  is  required  in  a  suit  brought  upon  a  promise 
made  by  the  defendant  to  accept  a  draft  which  another 
might  draw  on  him. — Wakefield  vs.  Greenhand,  29 
Cal.,  p.  597.    An  indorser  of  a  note,  payable  on  demand, 
demand  not  being  made  until  thirteen  months  aAer  the 
indorsement  to  plaintiff,  is  prima  facie,  not  liable.     The 
delay  is  unreasonable.    In  such  case,  facts  to  excuse 
the  delay  are  an  essential  part  of  the  complaint,   and 
must  be  alleged. — ^Jerome  vs.  Stebbins,  14  Cal.  p.  457. 
Where  demand  is  barred,  new  promise  to  be  alleged. — 
Smith  vs.  Richmond,  19  Cal.,  p.  476. 

61.  Pleadinq  Statute  of  Limitation — Nicir 
Promise,  etc.— See  note  to  Sec.  312;  see,  also,  particu- 
larly. Sec.  458,  post. 

62.  Actions  upon  Undertakinqs. — Description  of 
the  bond  in  complaint. — Mills  vs.  Gleason,  21  Cal.,  p.  • 
274;  Morgan  vs.  Thrift,  2  Cal.,  p.  562;  Baker  vs. 
Cornwall,  4  Cal.,  p.  15.  Action  for  breach  no  notice 
to  defendant  need  be  averred. — People  vs.  Edwards,  9 
Cal.,  p.  286.  Undertaking  on  appeal. — Tissot  vs.  Dar- 
ling, 9  Cal.,  p.  278.  Bond  for  release  of  property 
attached.— Palmer  vs.  Melvin,  6  Cal.,  p.  651 ;  McMil- 
lan vs.  Dana,  18  Cal.,  p.  339 ;  Williamson  vs.  Blattan, 

9  Cal.,  p.  500.  Actions  against  sureties  on  injunction 
bonds.— Tarpey  vs.  Shillenberger,  10  Cal.,  p.  390 ; 
Lally  vs.  Wise,  28  Cal.,  p.  540.  Recognizance  under 
Penal  Code.— People  vs.  Smith,  18  Cal.,  p.  496 ;  Men- 
docino vs.  Lamar,  30  Cal.,  p.  627.    Undertaking  given 
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in  replevin  suit, — Clary  vs.  Rolland,  24  Cal.,  p.  147; 
Mills  vs.  Qleason,  21  Cal.,  p.  274. 

Actions  on  Official  Bonds. — Averments  in  com- 
plaint.—Mendocino  Co.  vs.  Morris,  32  Cal.,  p.  145 ; 
Ghirardelli  vs.  Bourland,  32  Cal.,  p.  «585  ;  Van  Pelt  vs. 
Littler,  14  Cal.,  p.  194;  Sacramento  Co.  vs.  Bird,  31 
Cal.,  p.  66. 

63.  Action  fob  Collection  of  Taxes.— People 
vs.  Pico,  20  Cal.,  p.  695 ;  People  vs.  Holladay,  26  Cal., 
p.  300. 

64.  Claims  against  Estates  of  Decedent's 
ExECUTOEs  AND  Administratobs. — The  failure  of 
plaintiff  to  aver  in  complaint,  in  an  action  upon  a 
claim  against  an  estate,  its  presentation  to  and  rejec- 
tion by  the  administrator,  is  an  objection  that  is  de- 
murrable on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. — 
Ellissen  vs.  Halleck,  6  Cal.,  p.  393  ;  Falkner  vs.  Fol- 
8om,  id.,  p.  412 ;  Hentsch  vs.  Porter,  10  id.,  p.  558 ; 
but  these  cases  are  overruled  by  Fallon  vs.  Butler,  21 
Cal.,  p.  24  ;  and  the  correctness  of  the  latter  decision 
is  questioned  in  Ellis  vs.  Polhomus,  27  Cal.,  p.  354. 
The  case  of  Ellissen  vs.  Halleck,  6  Cal.,  p.  393,  is 
referred  to  in  the  following  cases :  Falkner  vs.  Fol- 
som's  Ex'trs,  6  Cal.,  p.  412 ;  McCann  vs.  Sierra  Co., 
7  Cal.,  p.  123  ;  Williamson  vs.  Plattan,  9  Cal.,  p.  500 ; 
Piercy  vs.  Sabin,  10  Cal.,  p.  30 ;  Willis  vs.  Farley,  24 
Cal.,  p.  498. 

65.  Complaint  by  ob  against  Exectjtob,  etc. — 
Complaint  must  allege  that  executor  is  entitled  to  sue 
in  that  capacity ;  or  if  suit  is  against  an  administrator, 
the  complaint  must  show  that  the  party  sued  was  ap- 
pointed and  was  acting  in  such  capacity. — Barfield  vs. 
Price,  40  Cal.,  p.  536. 

66.  Complaint  against  Absent  Debtob.— If  the 
plaintiff  desire  to  subject  the  assets  of  an  absent  debtor 
to  the  payment  of  his  claim,  he  must  show  that  he  is 
without  a  remedy  at  law;  and  if  the  complaint  discloses 
such  remedy  at  law,  it  will  be  dismissed  upon  demurrer. 
Lupton  vs.  Lupton,  3  Cal.,  p.  120. 

67.  Filing  Supplemental  Complaint.— It  was 
held  that  it  is  no  objection  to  a  supplemental  complaint 
that  it  prays  for  a  different  relief,  and  fails  to  bring  in 
all  the  other  creditors,  who  are  alleged  by  the  defense 
as  entitled  to  a  ratable  distribution.  (See  facts.) — 
Baker  vs.  Bartol,  6  Cal.,  p.  483. 

68.  Demand  fob  Kbuef.— See  Sec.  580,  post.   The 
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Court  will  g^ant  such  relief  as  the  facts  stated  in  the 
complaiot  will  justify. — People  ts.  Turner,  1  Cal.,  p. 
152;  Truebody  vs.  Jacobson,  2  Gal.,  p.  269;  Kollins  vs. 
Forbes,  10  Gal.,  p.  209.  A  complaint  in  trespass  may 
conclude  with  a  demand  for  injunction. — Gates  vs. 
Kieff,  7  Gal.,  p.  125.  So,  also,  where  action  is  brought 
to  test  priority  of  appropriation  of  water. — ^Marius  vs. 
Bicknell,  10  Gal.,  p.  217.  Demand  for  treble  damages 
must  be  expressly  inserted.  How  inserted,  see  Chip- 
man  vs.  Emeric,  5  Gal.,  p.  239. 

What  427*    (§  64.)    The  plaintiff  may  unite  several  causes 

MtioQ  vm   of  action  in  the  same  complaint,  where  they  all  arise 
out  of: 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or 
without  damages  for  the  withholding  thereof,  or  for 
waste  committed  thereon,  and  the  rents  and  profits  of 
the  same; 

8.  Claims  to  recover  specific  personal  property,  with 
or  without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract, 
or  by  operation  of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to 
one  only  of  these  classes,  and  must  affect  all  the  par- 
ties to  the  action,  and  not  require  different  places  of 
trial,  and  must  be  separately  stated;  but  an  action  for 
malicious  arrest  and  prosecution,  or  either  of  them,  may 
be  united  with  an  action  for  either  an  injury  to  char- 
acter or.to  the  person. 

NOTB,— 1.    GONTBAGTB    EXFRESS    OR    ImPUED.— A 

oau&e  ot  action  against  an  indorser  on  the  note,  and  a 
cause  of  action  in  equity  to  foreclose  the  mortgagei  were 
held  to  be  properly  joined. — ^Eastman  yb.  Turman,  24 
Gal .,  p.  382.  Mortgage  assigned  as  security  for  debt  due 
by  mortgagee — assignee  may  unite  his  causes  of  ac- 
tion against  mortgagor,  mortgagee)  and  parties  having 
liens  or  incumbrances  on  the  property  mortgaged,  and 
make  these  persons  all  parties. — Farwell  yb,  Jackson, 
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28  Cal.,  p.  107.  Action  for  foreclosure  of  mortgage 
made  by  husband  and  wife  together  to  secure  a  note 
made  only  by  husband,  cause  of  action  against  husband 
ibr  amount  due  on  note  and  interest,  and  also  against 
husband  and  wife  for  foreclosure  and  sale  of  property, 
held  to  bo  properly  united. — Rollins  vs.  Forbes,  10  Cal., 
p.  299.  Legal  and  equitable  claims,  founded  upon  in- 
struments in  writing,  may  be  united. — Gray  vs.  Dough- 
erty, 25  Cal.,  p.  266.  Cause  of  action  for  enforcement  of 
trust,  cither  express  or  implied,  may  be  united  with  cause 
of  action  to  enforce  vendor's  lien  existing  without  any 
written  contract.  Both  of  the  claims  being  founded  on 
trusts,  one  lying  in  contract  and  the  other  arising  by  act 
and  operation  of  law. — Burt  vs.  Wilson,  28  Cal.,  p.  088. 
See,  also,  generally,  under  this  head,  Keller  vs.  Hicks, 
22  Cal.,  p.  457;  Weaver  vs.  Conger,  10  Cal.,  p.  233. 

2.  Claims  to  Recover  specific  Real  Property, 

WITH    OR  WITHOUT    DAMAGES,  OR    FOR  WaSTE  AND 

THE  Rknts  or  Profits.— Sullivan  vs.  Davis,  4  Cal., 
p.  291;  Gale  vs.  Tuolumne  Water  Co.,  14  Cal.,  p.  25. 

3.  Injuries  to  Property. — ^Moore  vs.  Massini,  82 
Cal.,  pp.  595,  596.  Claims  for  value  of  the  property 
destroyed,  and  for  the  damages  caused  by  its  destruc- 
tion, may  be  united. — Tendesen  vs.  Marshall,  8  Cal., 
p.  440,  Uniting  claim  for  injury  and  damages. — See 
Fraler  vs.  Sears  Union  Water  Co.,  12  Cal.,  p.  555. 

4.  Causes  of  Action  separately  stated. — 
Though  united  in  one  complaint,  the  different  causes 
of  action  must  be  separately  stated.— McCarty  vs.  Fre- 
mont, 23  Cal.,  p.  197;  Buckingham  vs.  Waters,  14 
Cal.,  p.  146;  Cordier  vs.  Schloss,  18  Cal.,  p.  581. 
IJiectraent  may  be  for  two  distinct  pieces  of  land,  bat 
the  two  causes  of  action  must  be  separately  stated, 
affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial. — Boles  vs.  Cohen,  15  Cal.,  p. 
150. 

5.  Generally. — A  complaint  against  a  Sheriff  and 
his  sureties,  averring  trespass  of  Sheriff  and  against 
his  sureties  as  signers  of  the  bond,  and  not  Otherwise, 
the  causes  are  not  properly  united. — Ghirardelli  vs. 
Bourland,  82  Cal.,  p.  565.  Claim  for  damages  for  per- 
sonal tort  cannot  be  united  with  claim  properly  cogniz- 
able in  Court  of  equity. — Mayo  vs.  Madden,  4  Cal.,  p. 
27.  A  claim  for  the  possession  of  real  property,  with 
damages  for  detention,  cannot  be  joined  in  the  same 
complaint,  under  any  system  of  pleading,  with  a  claim 
for  consequential  damages  arising  from  a  change  of  a 
road,  by  which  a  tavern  keeper  may  have  been  injured 
in  his  business. — Bowles  vs.  Sacramento  Turnpike  Co., 
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5  CaL,  p.  225.  A  claim  for  dama^^es  may  bo  united 
with  a  demand  for  a  statutory  penalty,  in  an  action 
against  a  Slicriff  for  failing  to  execute  and  return  pro- 
cess.  There  is  no  necessity  for  bringing  two  suits. — 
Pearkes  vs.  Freer,  9  Cal.,  p.  642. 


CHAPTER  III. 

DEMURRER   TO   THE   COMPLAIKT. 

Section  430.  "When  defendant  may  demur. 

481.  Demurrer  must  fpecify,  etc.    May  be  taken  to  part. 

May  answer  and  demur  at  f^ame  time. 
4S2.  What  proceedings  are  to  be  had  when  complaint  is 

amended. 

433.  Objection  not  appearing  on  complaint,  may  be  taken  by 

answer. 

434.  Objections,  when  deemed  waived. 

When  430.     (§  40.)     The  defendant  may  demur  to  the 

defendant  v*  /  J 

may  demur  complaint  Within  the  time  required  in  the  Bummons 
to  answer,  when  it  appears  upon  the  fiice  thereof^ 
either: 

1.  That  the  Court  has  no  jurisdiction  of  the  person 
of  the  defendant  or  the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue; 
or, 

3.  That  there  is  another  action  pending  between  the 
same  parties  for-the  same  cause;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties 
plaintiff  or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improp- 
erly united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible, 
or  uncertain. 

NoTK.— 1.  Court  has  no  jxtrisdiction  of  thb 
Person  of  Defendant  or  the  subject  of  the 
Action.— See  Willis  vs.  Farley,  24  Cal.,  p.  491; 
BUisen  vs.  Halleck,  6  Cal.,  p.  386.    In  Courts  of  gen- 
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eral  jurisdiction  the  want  of  jurisdiction  must  appear 
affirmatively  on  face  of  complaint,  but  such  is  not  the 
cafiB  with  Courts  of  special  or  limited  jurisdiction,  and 
in  the  last  named  Court  every  fact  necessary  to  give 
jurisdiction  must  appear  in  th^  complaint.— 'Doll  vs. 
Feller,  16  Cal.,  p.  432. 

2.  Plaintiff  has  not  lkqal  capacity  to  Sue.— 
When  plaintiff  has  not  legal  capacity  to  sue  because 
he  i>  not  a  real  party  in  interest. — White  vs.  Mary  Ann, 
6  Cal.,  p.  462;  Oliver  vs.  Walsh,  6  Cal.,  p.  456. 

3.  Another  Action  pkndino  betwekn  same 
Parties  for  same  cause. — Cunningham  vs.  Harris, 
5  Cal.,  p.  81;  Nickerson  vs.  Cal.  Stage  Co.,  10  Cal.,  p. 
520;  Burnett  vs.  Kilboume,  3  Cal.,  p.  327;  Ayres  vs. 
Bens  ley,  32  Cal.,  p.  620.  The  defense  of  a  prior  lis 
pendens  is  available  only  where  the  plaintiff,  at4east, 
in  both  actions,  is  the  same  person. — Certain  Logs  of 
3Iahogany,  2  Sumner,  p.  593;  Wadleigh  vs.  Yeazie,  3 
Sumner,  p.  165;  O'Connor  vs.  Blake,  29  Cal.,  p.  314. 

4.  Defect  or  Misjoinder  of  Parties. — See  Sec. 
434,  post.  Where  a  defect  of  parties  is  apparent  upon 
the  face  of  the  complaint,  the  objection  must  be  taken 
by  demurrer,  or  the  ?amo  will  be  waived. — Dunn  vs. 
Tozer,  10  Cal.,  p.  170;  Warner  vs.  Wilson,  4  Cal., 
p.  252;  Andrews  v.-*.  Mokelumne  Hill  Co.,  7  Cal.,  p. 
330;  Alvarez  vs.  Brannan,  7  Cal.,  p.  503;  Kowe  vs. 
Badgaluppi,  21  Cal.,  p.  635;  Mott  vs.  Smith,  16  id.,  p. 
oitl;  Sampson  v$.  Shceffer,  3  id.,  p.  202;  Beard  vs. 
Knox,  5  id.,  p.  257;  Tissot  vs.  Throckmorton,  6  id.,  p. 
473;  McKeene  vs.  McGarvey,  6  id.,  p.  498;  Burroughs 
va.  Lott,  19  Cal.,  p.  125;  Barber  et  al.  vs.  Keynolds,  38 
Cal.,  p.  497.  In  Summers  vs.  Farif»h,  the  Court  seem 
to  infer  that  a  demurrer  on  the  ground  **  that  the  com- 
plaint does  not  state  fact)  sufficient  to  constitute  a  cause 
of  action, ''  and  which  then  specifies  that  the  complaint 
shows  no  joint  cause  of  action  in  the  plaintiff,  and  that 
it  prays  ibr  a  judgment  in  favor  of  three  plaintiffs  for 
an  injury  done  to  one,  was  a  good  demurrer  for  mis- 
joinder of  parties;  but  this  point  was  not  expressly 
decided. — See  Summers  vs.  Parish,  10  Cal.,  p.  350; 
but  see,  also.  Grain  vs.  Aldrich,  38  Cal.,  p.  521; 
Wilson  vs.  Castro,  31  Cal.,  pp.  427-431.  Although 
the  defendant  does  not  demur  for  want  of  parties,  it 
does  effect  the  power  of  the  Court  under  the  Code 
(Sec.  389,  ante)  from  ordering  other  parties  to  be 
brought  in,  when  such  parties  are  necessary  to  a  com- 
plete determination  of  the  case. — Grain  vs.  Aldrich,  38 
Cal.,  p.  514.  Complaint  is  not  demurrable  because  the 
christian  names  of  parties  are  not  stated. — Nelson  vs. 
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Highland,  13  Cal.,  p.  74.  The  Court  having  overruled 
a  demurrer  made  by  defendants  on  the  g^und  of  wl 
mi^oiuder  of  parties  plaintiff,  the  plaintifTd  then 
moved  to  amend  the  eoraplnint  by  striking  out  the 
names  of  the  plaintiffs  thus  averred  to  be  improperly 
joined,  and  the  defendants  rc^ibted  successful ]y  such 
motion.  SSuch  action  on  the  part  of  defendants  was 
held  to  be  a  waiver  of  the  objection  of  misjoinder 
raised  by  their  demurrer. — Summers  vs.  Farisli,  10 
Cal.,  p.  347;  see  Sees.  367-389,  ante,  and  notes. 

6.  Skvkral  Caubks  of  Action  Imfkopkkly 
Unitkd. — If  not  demurred  to,  or  the  objection  is  not 
made  by  answer,  it  is  deemed  waived. — Macondray  vs. 
Simmons,  1  Cal.,  p.  393;  Marius  vs.  Bicknell,  10  Cal., 
,  p.  224;  Gates  vs.  Keiff,  7  Cal.,  p.  124;  Jacks  vs.  Cooke, 
6  Cal.,  p.  164.  A  declaration  which  improperly  joins 
an  action  of  trespass  quare  clausum  /regit ,  ^ectment, 
and  prayer  for  relief  in  chancery,  is  demurrable. — 
Bigelow  vs.  Grove,  7  Cal.,  p.  134.  A  demurrer  lies  to 
a  complaint  which  asks  for  equitable  relief  if  .the  law 
and  equity  are  inseparably  mixed  together;  but  a  de- 
murrer cannot  be  sustained  on  the  ground  merely  that 
the  complaint  seeks  a  remedy  at  law  and  an  equitable 
relief  also.— See  Gates  vs.  Eeiff,  7  Cal,,  p.  125;  Weaver 
vs.  Conger,  10  Cal.,  p.  237;  Rollins  vs.  Forbes,  10  Cal., 
p.  300;  Marius  vs.  Bicknell,  10  Cal.,  p.  224;  but  see, 
Bigelow  vs.  Grove,  7  Cal.,  p.  133,  above  cited.  And 
as  to  uniting  improperly  several  causes  of  action,  see 
Rollins  vs.  Forbes,  10  Cal.,  p.  300;  Gale  vs.  Tuolumne 
Water  Co.,  14  Cal.,  p.  28;  People  vs.  Skidmore,  17 
Cal.,  p.  260;  Garr  vs.  Redman,  6  Cal.,  p.  574;  see  notes 
to  Sec.  427,  ante. 

6.  When  Complaixt  does  not  state  Facts  sctt- 
FiciENT  TO  CONSTITUTE  Causk  OF  AcTioN.— See  notes 
to  Sec.  426,  ante.  But  this  ground  is  confined  to  cases 
in  which  no  cause  of  action  at  all  is  shown  by  the  com- 
plaint.— Summers  vs.  Farish,  10  Cal.,  p.  347.  And  if 
complaint  contain  several  causes  of  action,  and  defend- 
ant demur  to  whole  complaint,  yet  if  one  cause  of  action 
is  good,  although  all  others  are  bad,  still  the  demurrer 
cannot  be  sustained. — Stoddard  vs.  Treadwell,  26  Cal., 
p.  294.  It  is  provided  that  unless  the  demurrer  shall 
distinctly  specify  the  grounds  upon  which  any  of  the 
objections  to  the  complaint  are  taken,  it  shall  be  disre- 
garded; excepting,  only,  the  objection  to  the  jurisdic- 
tion of  the  Court;  and  the  objection  that  the  complaint 
does  not  state  facts  sufHcient  to  constitute  a  cause  of 
action. — See  Sees.  431  and  434,  post.  Sees.  431  and  434, 
post,  are  to  be  read  in  conjunction.   To  give  effect  to  the 
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fonncr,  without  regard  to  the  excepted  objectionB  speci- 
fied ID  the  latter,  would  be  to  abrogate  an  important 
provision  of  the  statute.    This  we  have  no  right  to  do, 
and  hence  (say  the  Court):  '*We  hold  the  objection 
taken  by  demurrer  to  the  complaint,  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  to 
be  well  and  sufficiently  assigned  in  the  language  of  the 
itatute.''— Kent  vs.  Snyder,  30  Cal.,  p.  672;  see,  also, 
"Williamson  vs.  Blattan,  9  Gal.,  p.  501.    A  defect  suffi- 
cient to  defeat  the  present  right  of  plaintiff,  in  whole  or 
in  part,  may  be  shown  as  a  ground  of  demurrer. — 
Hentsch  vs.  Porter,  10  Cal.,  p.  555.    If  the  complaint 
states  a  condition  precedent,  does  not  show  perform- 
ance, the  defect  must  be  taken  advantage  of  by  de- 
murrer in  the  Court  below.     It  is  too  late  to  take 
advantage  of  such  defect  after  verdict. — Happe  vs. 
8tout,  2  Cal.,  p.  460.    So,  also,  a  similar  rule  prevails 
as  to  an  omission  to  aver  delivery  in  a  suit  on  a  bond. — 
Garcia  vs.  Salerusteguie,  4  Cal.,  p.  244.    A  complaint 
disclosing  the  fact  that  the  subject  had  been  litigated  in 
a  former  suit  between  the  same  parties,  and  that  in  such 
action  the  plaintiff  in  this  action  had  set  up  the  same 
equity  which  he  claims  by  this  complaint,  the  com- 
plaint was  held  bad  on  demurrer,  and  was  ordei'ed  to 
be  dismissed. — Barnett  vs.  Kilboume,  3  Cal.,  p.  327. 
Action  brought  -prematurely,  before  any  injury  had 
occurred,  demurrable  on  ground  that  complaint  does 
not  state  facts  sufficient  to  constitute  cause  of  action. 
(See  facts). — Harvey  vs.  Chilton,  11  Cal.,  p.  114.    An 
action  upon  an  undertaking  to  release  property  from  an 
attachment.    The  complaint  did  not  aver  that  the  prop- 
erty attached  was  released  upon  the  delivery  of  the 
undertaking,  and  it  was  held  that  in  this  respect  it  was 
defective,  and  could  be  taken  advantage  of  by  demur- 
rer, on  the  ground  that  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  without  further 
specification. — Williamson  vs.  Blattan,  0  Cal.,  p.  501; 
referring  to  Palmer  vs.  Melvin,  6  Cal.,  p.  651;  Haire 
vs.  Baker,  1  Selden,  p.  357;  Johnson  vs.  Wetmore,  12 
Barbour,  p.  433;  EUissen  vs.  Halleck,  6  Cal.,  p.  886. 
Objections  to  the  demand  for  relief  in  complaint  cannot 
be  made  by  demurrer. — Rollins  vs.  Forbes,  10  Cal.,  p. 
299. 

7.  Whkk  the  Complaint  is  ambigttous,  unin- 
TSLLiGiBLE,  OR  UNCEKTAiN. — The  demurrer  should 
specify  in  what  the  uncertainty  or  ambiguity  consists. 
Blanc  vs.  Klumpke,  29  Cal.,  p.  156;  see,  also,  Powell 
vs.  Boss,  4  Cal.,  p.  197.  For  general  matters,  see 
Brown  vs.  Martin,  25  Cal.,  p.  88;  Mendocino  vs.  Mor- 
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ris,  32  Gal.,  p.  145;  People  vs.  Love,  25  Cal.,  p.  526. 
IP  complaint  unites  two  causes  of  action  iinproi)erl7, 
or  IS  unintelligible,  ambiguous,  or  uncertain,  these 
objections  must  be  taken  by  demurrer  or  thej  are 
waived.— Lawrence  vs.  Montgomery,  37  Cal.,  p.  183. 

8.  Demurbebs  to  whole   Complaint   kot  good 
whebe  some  of  the  causes  07  actiok  are  suffi- 
CIENT.— If,  where  several  causes  of  action  are  alleged, 
there  are  facts  stated  sufficient  to  sustain  any  one  of  the 
causes,  a  demurrer  to  the  whole  complaint  cannot  be 
sustained.— Stoddard  vs.  Treadwell,  20  Cal.,  p.  294; 
Barber  vs.  Cazalis,  30  Cal.,  p.  92;  Whiting  vs.  Heslep, 
4  Cal.,  p.  327;  Weaver  vs.  Conger,  10  Cal.,  p.  233; 
Young  vs.  Pierson,  1  Cal.,  p.  448.    Even  if  demurrer 
is  good  as  to  part  of  a  complaint  (though  not  to  all  of 
it),  but  is  made  to  the  whole,  then  it  cannot  be  sus- 
tained.—People  vs.  Morrill,  26  Cal.,  p.  860. 

9.  Demubber   when   Demand   appears   to   be 

BABBED  BY  STATUTE  OF  LIMITATIONS. — Statute  should 

be  distinctly  stated  in  demurrer. — Brown  vs.  Martin, 
25  Cal..  p.  89;  Farwell  vs.  Jackson,  28  Cal.,  p.  106.   It 
was  formerly  doubted  whether  a  defendant  in  eqiii^ 
could,  by  demurrer,  make  the  objection  that  the  remedy 
was  barred  by  lapse  of  time,  or  whether  he  must  not 
resort  to  his  plea  (answer);  but  it  now  seems  to  be 
settled  that  if  it  appears  upon  the  face  of  the  com- 
plaint that  the  suit  is  barred  by  lapse  of  time  the  de- 
fendant may  demur. — Humbert  vs.  Rector  of  Trinity 
Church,  7  Paige,  p.  197;  Sublette  vs.  Tinney;  Smith 
vs.  Richmond,  19  Cal.,  p.  476.     But  the  bar  must 
clearly  appear  in  order  to  sustain  demurrer. — Ord  vs. 
De  la  Guerra,  18  Cnl.,  p.  67;  Smith  vs.  Richmond,  19 
Cal.,  p.  476;  Barringer  vs.  Warden,  12  Cal.,  p.  311; 
Grattan  vs.  Wiggins,  23  Cal.,  p.  16. 

10.  What  is  Admitted  by  Demubbeb.— A  de- 
murrer admits  the  truth  of  such  facts  as  are  issuable 
and  well  pleaded;  but  it  does  not  admit  the  conclusions 
which  counsel  may  choose  to  draw  therefrom,  although 
they  may  be  stated  in  the  complaint.  It  is  to  the  sound- 
ness of  those  conclusions,  whether  stated  in  the  com- 
plaint or  not,  that  a  demurrer  is  directed,  and  to  which 
it  applies  the  proper  test. — Branham  vs.  Mayor  et  tl. 
San  Jos6,  24  Cal.,  p.  602;  Tuolumne  Water  CJo.  ▼»• 
Chapman,  8  Cal.,  p.  392. 

11.  Genebal  Matters.— -The  office  of  a  demurrer 
is  to  raise  issues  of  law,  and,  therefore,  it  should  not 
state  facta, — CJook  vs.  De  la  Guerra,  24  Cal.,  p.  239r 
Courts  take  no  notice  of  mere  defects  in  form  where 
the  demurrer  is  general. — Phelps  vs.  Owens,  11  ^'t 
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p.  22;  Ottero  vs.  BuUard,  3  Cal.,  p.  188.  Demurrer  to 
unessential  parts  of  complaint. — Green  vs.  Palmer,  15 
Cal.y  p.  411.  Demurrer  must  come  within  one  of  the 
seven  grounds  allowed  by  this  Code. — Hentsch  vs. 
Porter,  10  Cal.,  p.  555.  Objections  to  prayer  of  com- 
plaint cannot  be  made  by  demurrer. — Bollins  vs. 
Forbes,  10  Cal.,  p.  299.  If  demurrer  is  overruled,  and 
defendant  answers,  such  answer  is  a  waiver  of  the 
demurrer. — De  Broom  vs.  Priestly,  1  Cal.,  p.  206. 


(§§  41,  42.)     The  demurrer  must  distinctly  Domuner 
specify  tlie  grounds  upon  which  any  of  the  objections  specify,  ©tc. 
to  the  complaint  are  taken.    Unless  it  do  so  it  may  be 
disregarded.     It  may  be  taken  to  the  whole  complaint  May  be 

taken  to 

or  to  any  of  the  causes  of  action  stated  therein,  or  the  ^^ 
defendant  may  demur  and  answer  at  the  same  time.       demu?a?** 

same  time. 
Note.— 1.  Demurrer  must  distinctly  specify 

GROUNDS  OF  OBJECTION.— Soe  note  No.  6  to  Sec.  430, 

ante;  aUo,  Kent  vs.  Snyder,  30  Cal.,  p.  666. 

2.  Waiver  of  Demurrer. — An  answer  put  in  sub- 
sequently to  a  demurrer,  is  a  waiver  of  the  demurrer. 
De  Boom  vs.  Priestly,  1  Cal.,  p.  206;  Pierce  vs.  Min- 
tum,  1  Cal.,  p.  470;  Brooks  vs.  Minturn,  1  Cal.,  p.  481. 

3.  May  Demur  and  Answer  at  the  same  time. 
People  vs.  McClellan,  31  Cal.,  p.  103. 

4.  Demurrer  should  be  filed  as  a  separate 
Pleading.— See  Brooks  vs.  Douglass,  32  Cal.,  p.  208. 

432.     (§  43.)     If  the  complaint  is  amended,  a  copy  what  pro- 
of  the  amendments  must  be  filed,  or  the  Court  may,  are  to  Bo 

'  •''    had  when 

in  its  discretion,  require  the  complaint,  as  amended,  g^^^^J^ 
to  be  filed,  and  a  copy  of  the  amendments  to  be  served 
upon  the  defendants  affected  thereby.  The  defendant 
must  answer  the  complaint,  as  amended,  within  such 
time  as  the  Court  may  direct,  and  judgment  by  default 
may  l>e   entered  upon  failure  to  answer,  as  in  other 

Note. — It  is  the  universal  practice  in  this  State  to 
answer  amended  complaints  within  the  same  time  after 
service  of  a  copy  as  in  the  case  of  a  service  of  a  sum- 
mons with  a  copy  of  the  original  complaint,  and  the 
Court  seldom  fixes  any  specific  time  for  answering  in 
such  cases.    The  Court  has,  undoubtedly,  the  power  to 
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fix  the  time,  but  where  no  time  is  fixed  the  answer  most 
be  made  within  the  same  time  as  is  allowed  in  case  of 
service  of  copy  of  original  complaint  with  summons. — 
People  vs.  Kain»,  23  Cal.,  p.  130.    If  the  complaint  is 
amended  and  defendant  asks  an  order  permitting  his 
answer  on  file  to  stand  as  the  answer  to  the  amended 
complaint,  the  answer  is  to  be  treated  as  if  filed  when 
the  order  was  made. — Mulford  vs.  Estudillo,  32  Cal., 
p.  131.    If  the  time  allowed  to  answer  is  until  the  plain- 
tiff shall  select  on  which  count  of  the  complaint  he  will 
go  to  trial,  the  plaintifl*  is  required  to  serve  a  oopj  of 
complaint  with  notice  of   his  election. — Wilson   vs. 
Cleaveland,  30  Cal.,  p.   192.     As  to  amended  com- 
plaint, see,  also,  Nevada  Co.  &  Sac.  Canal  Go.  vs. 
Kidd,  28  Cal.,  p.  673. 

433.  (§  44.)  When  any  of  the  matters  enumerated 
in  Section  430  do  not  appear  upon  the  face  of  the  com- 
plaint, the  objection  rrmy  be  taken  by  answer. 

Note. — If  the  defect  docs  not  appear  upon  the  fiioe 
of  the  complaint  the  ohjection  may  he  taken  by  answer, 
and  where  the  defendant  did  not  know  that  too  many 
parties  were  joined  as  plaintiffs  until  the  same  was  made 
apparent  in  evidence,  he  should  be  allowed  leave  to 
amend  his  answer  during  the  trial. — Gillam  vs.  Sig- 
man,  29  Cal.,  p.  637. 

434.  (§  46.)  If  no  objection  be  taken,  either  by 
demurrer  or  answer,  the  defendant  must  be  deemed  to 
have  waived  the  same,  excepting  only  the  objection  to 
the  jurisdiction  of  the  Court,  and  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Note.— See  Note  No.  6  to  Sec.  480,  ante. 
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Sbctiom  437.  Answer,  what  to  contain. 

438.  "When  counter  claim  may  be  set  up, 

439.  When  defendant  omits  to  set  up  counter  claim. 

440.  Ckiunter  claim  not  barred  by  death  or  assignment 
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Swcnos  441.  Answer  may  contain  several  grounds  of  defense.  De- 
fendant may  answer  part  and  demur  to  pari  of  com- 
plaint. 

437.     The  answer  of  the  defendant  shall  contain: 

1.  If  the  complaint  be  verified,  a  specific  denial  to  ^nswor, 
each  allegation  of  the  complaint  controverted  by 'the  contain. 
defendant,  or  a  denial  thereof  according  to  his  infor- 
mation and  belietl    If  the  complaint  be  not  verified, 

then  a  general  deiiial  to  each  of  said  allegations;  but 
a  general  denial  only  puts  in  issue  the  material  allega- 
tions of  the  complaint; 

2.  A  statement  of  any  new  matter  in  avoidance,  or 
constitating  a  defense  or  counter  claim. 

Note.— 1.  Answer  to  contain  what—Gkneral 
RuLKS— The  Answer. — This  is  to  contain: 

'  of  each  material  allegation  of  the  com- 
plaint controverted  by  the  defendant, 
or  of  any  knowledj!;^  or  information 

^  thereof  sufficient  to  form  a  belief. 

A  general  denial  asserts  in  a  single  sentence  that 
every  allegation  of  the  complaint  is  untrue.  When  a  ^ 
complaint  is  false  in  every  one  of  its  allegations,  the 
defendant  may,  if  ho  chooses,  group  them  together, 
instead  of  denying  each  allegation  in  its  turn,  and  may 
thus  make  the  denial  general,  so  as  to  cover  all  the 
allegations  at  once.  But  this  is  far  from  being  equiva- 
lent to  the  general  issue  in  common  law  pleadings;  for 
that,  besides  denj'ing  all  the  plaintiff's  allegations, 
denied  also  that  he  had  any  cause  of  action,  even  if  his 
allegations  weie  true,  and  thus  enabled  the  defendant 
not  only  to  adduce  evidence  in  disproof  of  the  plaintiff's 
case,  but  generally  in  discharge  of  it,  if  not  disproved. 

A  specific  denial  singles  out  specific  allegations,  and 
denies  them.  All  allegations  not  denied  are,  for  the 
purposes  of  the  action,  taken  as  true.  An  express  ad- 
mission is,  therefore,  improper.  In  equity  pleadings, 
under  the  former  system,  express  admissions  were 
proper,  and  often  necessary;  but  in  this  respect,  as  in 
others,  there  is  a  wide  difference  between  that  system 
and  the  one  established  by  the  Code. 

A  denial  must  be  of  the  substance  of  the  allegation, 
not  of  its  form.  "When,  therefore,  as  is  sometimes  the 
case,  a  defendant  denies  that  an  allegation  is  true  in 
manner  and  form  as  stated,  or  denies  that  he  did  what 
ifl  charged  against  him  at  the  time  and  place  stat.€d,hQ 
puts  himself  upon  the  form  of  the  statement  rather 
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than  upon  its  substance,  nnd  fails  to  make  that  denial 
which  the  law  requires.  His  answer  is,  then,  what  it 
sometimes  called  a  negative  pregnant;  that  is,  a  denial 
whose  truth  was  consi.^tent  with  the  truth  of  every  ma- 
terial part  of  the  allegation  denied. 

A  denial  need  not  be  in  the  very  language  of  theallc- 
gation  denied,  though  that  is  the  be^t  mode,  when  it  can 
be  done  with  truth.  Sometime&  it  is  necessary  to  make 
what  may  be  called  a  partial  denial ;  as,  for  example, 
when  the  complaint  profe^sses  to  give  the  substance  of 
an  agreement,  which  the  defendant  does  not  admit  to 
be  correctly  given,  he  may  answer  that  the  only  agree- 
ment made  on  the  subject  was  as  follows,  and  then  it 
set  forth, 

(2.)  A  STATE-  r  in  avoidance  or  constituting  a  defense 
MKNT  OF  NKW  •<  or  counter  ciaim^  in  ordinary  and  cod- 
matter  (  cise  language,  without  repetition. 

All  the  defenses  must  be  kept  distinct.  Each  of  them 
should  begin  with  some  expression  to  indicate  that  it  is 
a  new  deibnsc,  thus:  and  for  a  further  defense^the 
defendant  answers  or  alleges,  etc.  (See  Gates  vs. 
Xieff,  7  Cal.,  p.  125.)  Every  defense,  legal  and  equita- 
ble, may  be  interposed. 

A  counter  claim  is  a  cross  demand — a  claim  of  the 
defendant  against  the  plaintiff  counter  to  the  claim  of 
the  plaintiff  against  the  defendant.    It  is  more  exten- 
sive than  set-off— the  latter  being  confined  to  money 
claims,  and  those  of  a  particular  description:  while  the 
former  extends  not  only  to  money  claims,  but  to  recoup- 
ment and  to  equitable  defenses,  when  affirmative  relief 
is  sought  on  the  part  of  the  defendant.    The  main  design 
is,  as  far  as  possible,  to  dispose  of  the  whole  controversy 
between  the  parties  in  one  action,  avoiding  thus  the 
multiplication  of  suits,  and  bringing  the  whole  of  a 
transaction,  or  a  connected  series  of  transactions,  into 
one  vid^,  to  be  judged  as  a  whole. 

The  counter  claim  must  show  a  cause  of  action  in 
favor  of  a  defendant  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action. 
If,  for  example,  the  claim  and  defense  be,  as  they  gen- 
erally arc,  such  that  the  plaintiff  might  recover  against 
one  of  several  defendants,  that  defendant  may,  on  his 
part,  assert  his  counter  claim  against  the  plaintiff. 

The  cause  of  action  set  forth  in  the  counter  claim 
must  arise  either  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  as  in  case  of  independent  covenants  in  a  deed; 
or  it  must  be  connected  with  the  subject  of  the  actiooi 
as  in  case  of  an  assault  upon  the  defendant  by  the 
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plaintiff  which  led  to  the  violence  charged  in  the  com- 
plaint; or.it' the  action  itself  be  on  contract,  then  any 
other  cause  of  action,  arising^  also  on  contract  and  exist- 
ing at  the  commencement  of  the  action,  may  be  the 
ground  of  a  counter  claim. 

In  the  answer,  as  well  as  in  the  complaint,  it  is  desir- 
able to  break  the  matter  into  distinct  paragraphs,  and 
to  number  them. 

When,  therefore,  a  complaint  is  brought  to  an  attor- 
ney, and  he  is  to  prepare  an  answer,  his  first  question 
of  his  client  should  be:  **  Is  any  part  of  this  complaint 
false?  "  and  if  it  bo  so,  that  part  must  be  specified  and 
denied;  he  should  next  inquire  if  there  be  any  defense 
which  would  discharge  the  defendant  if  the  complaint 
were  proved  to  be  true;  and,  lastly,  he  should  learn  if 
there  be  a  counter  claim  which  will  avail  his  client. 
The  different  defenses  naturally  present  themselves  in 

the  following  order: 

-n»«tAi  /General, 
uemai,  |  ypgcitic.  f  Total, 

1  Partial. 

Defenses  in  discharge, 
r  Set-off. 
Recoupment. 
Other  claim  of  defendant  on  same 

contract  or  transaction. 
Other  claim  of  defendant  connected 

with  the  subject  of  action. 
Mone^  claim  on  separate  contract 

agamst  money  claim  on  contract. 
Equitable  defense,  with  a  claim  of 

afiSimative  relief. 

The  true  design  of  pleading  is  sometimes  misappre* 
hended.  It  is  not  to  exercise  the  art  of  lawyers,  but  to 
obtain  justice  for  clients;  and  in  furtherance  of  that 
design,  it  seeks  to  ascertain  and  record  the  facts  of  the 
controversy.  To  ascertain  the  facts  it  is  necessary  that 
each  party  make  his  own  statement  of  them,  and  when 
the  points  of  disagreement  are  ascertained,  evidence  is 
called  in.  There  are  persons  who  prefer  oral  pleading 
at  the  trial.  Others  prefer  oral  pleading  in  the  pres- 
ence of  a  Judge,  preparatory  to  the  trial;  and  of  that 
opinion  are  some  distinguished  lawyers  in  England. 
The  arguments  for  It  are,  that  it  is  simpler,  quicker, 
and  more  certain.  The  majority,  however,  are  in  favor 
of  written  pleadings  exchanged  between  the  parties 
before  the  trial.  They  reason  thus:  If  there  were  but 
two  parties,  and  those  near  the  Judge,  oral  pleading 
might  be  preferable;  but  when  the  parties  are  numer- 
ous, or  distant,  the  inconvenience  of  bringing  them  all 
tefore  the  Judge  at  the  same  time,  to  make  their 
respective  statements  and  counter  statements,  would  be 
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hardly  tolerable.  Therefore,  they  would  neither  call  in 
the  jury  nor  bring  the  parties  before  the  Jud|^,  till  they 
had  Interchanged  with  each  other  written  statements  of 
the  facts,  and  ascertained  the  points  of  difference.  In 
what  manner  to  order  these  written  statements,  so  that 
they  shall  most  surely  and  most  easily  evolve  the  points 
of  difference,  is  the  problem  of  pleading.  How  this 
problem  is  solved  with  us,  is  submitted  to  the  judgment 
of  those  who  reason  for  themselves. 

The  common  law  sought  by  its  peculiar  scheme  ot 
written  altercations,  to  bring  out  the  precise  points  in 
dispute,  and  in  doing  so,  instituted  an  intricate  and  toil-  . 
some   process,  which  wearied  the  attorney  and  the 
suitor,  and  failed  to  attain  the  end  at  last.     And  even 
if  it  had  been  true,  as  its  friends  claimed  for  it,  that  this 
scheme  was  entirely  successful  in  the  production  of  sin- 
gle and  close  issues,  that  would  not  have  decided  the 
question  of  retaining  it.    For  it  could  not  have  been 
maintained  in  any  respect,  without  upholding  the  dis- 
tinction between  legal  and  equitable  proceedings,  nor 
could  it  have  been  maintained  in  its  integrity  without 
retaining  the  forms  of  action.    They  greatly  err,  who 
conceive  that  they  can  abolish  the  forms  of  action,  and 
yet  preserve,  as  a  whole,  that  mass  of  regulations,  sub- 
tilties,  and  conceits,  which  formed  what  was  styled  the 
system  of  pleading  at  common  law.    Some  of  the  rules 
might  perhaps  have  been  preserved,  when  the  forms  of 
pleading  were  abolished ;  but  greater  inconvenience  and 
confusion  would   have  resulted  from  an  attempt  to 
modify  the  system  for  the  purpose  of  adapting  it  to  a 
single  form  of  action,  than  from  its  entire  reconstruc- 
tion.   Whatever  was  useful  in  the  old  systems  of  com- 
mon law  or  equity  was  of  course  ready  for  use  in  the 
new;  but  the  old  had  to  be  taken  down,  and  a  new  one 
reoonstnicted,  if  any  permanent  good  was  to  be  accom- 
plished.   These  may  be  regarded  as  legal  axioms;  first, 
that  no  scheme  of  procedure  can  last  which  does  not 
provide  for  the  adjudication  of  the  whole  of  a  contro- 
versy, be  it  partly  legal  and  partly  equitable,  in  one 
action;  secondly,  that  neither  the  common  law  plead- 
ings nor  the  equity  pleadings  subserved  that  purpose 
and  attained  that  end;  and,  therefore,  thirdly,  that  a 
new  system  was  indispensable,  selecting  what  was  good 
in  each,  and  adding  what  seemed  to  be  necessaiy  to 
make  a  consistent  whole.    It  certainly  would  be  agree- 
able to  know  that  in  obtaining  the  benefits  of  a  new  and 
uniform  system,  we  did  not  lose  a  single  advantage  of 
either  of  the  old.    Let  us  see  whether  such  be  not  the 
fact.    In  the  first  place,  there  were  under  the  old  sys- 
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tezn,  in  the  greater  number  of  the  eases,  no  real  issues 
whatever;  the  issues  were  nominal  in  all  cases  of  gen- 
eral pleading,  as  has  been  already  explained.  So  far, 
certainly,  the  advantage  is  greatly  on  the  side  of  the 
Code.  In  the  next  place,  the  advantage  in  respect  to 
that  smaller  number  of  oases  where  the  pleading  was 
special,  is  also  on  the  side  of  the  Code.  What  produces 
an  issue?  An  allegation  denied.  Under  the  Code  the 
defendant  must  deny  or  discharge  himself;  and  if  he 
discharge  himself,  his  allegations  in  discharge  are 
denied  by  force  of  the  law.  Here  there  is  no  general 
pleading  till  you  get  beyond  the  answer,  and  then  for 
the  first  time  you  meet  the  general  issue — a  statutory 
general  issue.  The  defenses  by  discharge  are  few  in 
comparison  with  defenses  by  denial,  not  more  probably 
than  as  one  to  ten.  And  if  the  affirmations  and  denials 
are  stated  with  ordinary  skill,  they  constitute  issues  as 
simple  and  precise  as  it  is  possible  to  put  in  words.  It 
is  only  when  the  pleader  is  ignorant  of  his  art  that  they 
are  otherwise.  If  a  pleading  contain  involved  state- 
ments, or  immaterial  averments,  lay  it  not  to  the 
account  of  the  law  which  is  violated,  but  to  him  who 
disregards  it.  The  remedy  is  with  the  Courts.  If  he 
who  assumes  to  act  as  attorney,  be  so  faulty  in  his 
mind  or  education,  as  to  be  unable  to  make  a  plain  and 
logical  statement,  or  to  contradict  one  with  precision, 
the  Court  can  rectify  the  pleading,  and  punish  him. 
Tliey  are  also  vested  with  the  power  to  make  general 
rules  for  the  purpose  of  carrying  the  Code  into  full 
effect.  If  they  find  pleaders  still  inattentive,  let  them 
establish  as  a  positive  rule  what  is  now  the  dictate  of 
convenience,  and  require  the  allegations  to  be  sepa- 
rated, to  be  confined  each  to  a  single  point,  and  to  be 
numbered.  If  issues  as  single  and  as  narrow  as  it  is 
possible  to  produce,  are  not  thus  secured,  it  is  not  possi- 
ble to  secure  them  by  any  schemes  of  legislation  or  any 
rules  of  Court. 

2.  Difference  between  effect  of  oenekal  and 
SPECIAL  Denial. — A  denial,  whether  general  or 
special,  only  puts  in  issue  the  allegations  of  the  com- 
plaint. The  difference  between  a  general  and  special 
denial  in  this  respect  is  only  in  the  extent  to  which  the 
allegations  are  traversed. — Coles  vs.  Soulsby,  21  Cal«, 
p.  47. 

8.  Obnebal  Denial. — In  an  action  for  malicious 
prosecution,  the  defendants  filed  a  general  denial,  and 
also  averred  that  they  had  nothing  to  do  with  the  pros- 
ecution, except  as  witnesses,  plaintiff  filed  a  replication 
taking  issue  on  this  averment.    If  plaintiff  regarded 
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this  as  a  good  defense  and  joined  issue  on  it,  defendants 
cannot  complain;  though,  probably,  the  matter  was  put 
in  issue  by  the  general  denial,  and  the  replication  was 
unnecessary. — Dreux  vs.  Domec.  18  CaL,  p.  83;  White 
vs.  Moses,  11  Gal.,  p.  69;  Brooke  vs.  Chilton,  6  Cal., 
p.  640. 

4.  Qualified  General  Denial.— A  general  de- 
nial of  the  averments  of  a  verified  complaint,  with  the 
qualifying  words,  "except  as  hereinafter  adnaittcd," 
does  not  put  in  issue  any  of  its  allegations. — Lewinson 
vs.  Schwartz,  22  Cal.,  p.  229. 

5.  tiPECiFic   Denial. — A   specific   denial  to  each 
allegation  of  a  complaint  is  a  sepanite  denial  of  the 
particular  allegation  controverted.    The  plaintiff,  if  he 
verified  his  complaint,  could  compel  the  defendant  to 
deny  specifically  each  separate  allegation. — San  Fran* 
Cisco  Cras  Co.  vs.  The  City,  9  Cal.,  p.  453.     The  rules 
of  pleading  are  meant  to  prevent  evasion,  and  require 
a  denial  of  every  specific  averment  in  a  verified  com- 
plaint, in  substance  and  in  spirit,  and  not  merely  a 
denial  of  its  literal  truth;  and  whenever  the  defendant 
fails  to  make  such  denial,  he  admits  the  averment.— 
Blankman  vs.  Valine,  15  Cal.,  p.  6.S8;  see,  also.  Fish 
vs.  Keddington,  31  Cal.,  p.  185. 

6.  In  Ejectment  all  matter  of  defense  must 
BE  STATED  IN  ANSWER. — In  ejectment  the  defendant 
is  bound  to  bring  forward  all  matter  of  a  strictly 
defensive  character,  or  be  precluded  from  again  litigate 
ing  the  same;  but  he  is  not  bound  to  set  up  or  litigate 
new  matter  constituting  a  cause  of  action  in  his  favor.— 
Ay  res  vs.  Bensley,  32  Cal.,  p.  620. 

7.  Denial  on  information  and  belief. — ^If,  from 
the  nature  of  the  fact  alleged,  the  knowledge  is  pre- 
sumptively on  information,  defendant  Ij:  not  bound  to 
deny  positively,  but  only  "  according  to  his  information 
and  belief;  "  in  such  case  he  must  answer  according  to 
both  his  information  and  belief.  Tlie  word  "  belief^" 
means  the  actual  conclusion  of  the  defendant  drawo 
from  information. — Humphreys  vs.  McCall,  9  Cal.i  p. 
59.  A  denial  is  not  sufficient  which  states  that  the  • 
defendant,  a  municipal  corporation,  has  no  knowledge 
or  information  **  in  respect  to  the  obligations  of  a  count 
in  a  verified  complaint,  and  therefore  denies  the  same.'* 
San  Francl-^co  Gas  Co.  vs.  The  City,  9  Cal.,  p.  468; 
seCt  also,  Brown  vs.  Scott,  25  Cal.,  p.  189,  and  casei 
there  cited;  also,  Fish  vs.  Keddington,  31  Cal.,  p.  18& 

8.  Denial  on  information  and  belief  bt  Ai>- 
MiNisTRATOR. — An  allegation  by  an  administrator  ai 
defendant,  which  "avers,  on  information  and  belief 
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Itiat  no  such  deed  or  deeds  were  ever  executed/'  is  a 
sufficient  denial  of  an  allegation  in  the  complaint  that 
decedent  executed  and  delivered  the  particular  deeds 
referred  to. — Thompson  vs.  Lynch,  29  Cal.,  p.  189. 

9.  Denial  on  information  and  belief,  when 
INSUFFICIENT.— If  the  averments  of  a  verified  com- 
plaint are  presumptively  within  the  knowledge  of  the 
defendant,  a  denial  of  the  same  in  the  answer,  accord- 
ing to  hU  information  and  belief,  is  evasive  of  the  issue 
tendered.  It  should  state  how  it  happened  that  de- 
fendant if?  not  informed  of  the  fact  alleged. — Brown  vs. 
Scott,  25  Cal.,  p.  194.  And  as  to  what  may  and  what 
may  not  be  denied  upon  information  and  belief,  see 
Humphreys  vs.  McCall,  9  Cal.,  p.  59;  Kuhland  vs. 
Sedgwick,  17  Cal.,  p.  123;  Vassault  vs.  Austin,  32  Cal., 
p.  597;  Ord  vs.  Steamer  Uncle  Sam,  13  Cal.,  p.  369; 
San  Francisco  Gas  Co.  vs.  City,  9  Cal.,  p.  453;  Brown 
vs.  Scott,  25  Cal.,  p.  189;  Fish  vs.  Reddington,  31  Cal., 
p.  185.  An  averment  ol  the  death  of  plaintiff's  ances- 
tor in  a  verified  complaint  will  not  be  controverted  by 
answer  "  that  defendant  has  not  sufficient  knowledge  to 
form  a  belief,"  and  therefore  neither  admits  nor  denies. 
Anderson  vs.  Parker,  6  Cal.,  p.  197.  The  allegation  of  . 
a  verified  complaint  cannot  be  controverted  by  a  denial 
of  sufficient  knowledge  or  information  upon  the  sub- 
ject to  form  a  belief. — Curtis  vs.  Richards  &  Vantine, 

9  Cal.,  p.  33;  id.,  p.  453.  A  denial  "  on  information 
and  belief*  is  sufficient.  It  is  not  necessary  to  follow 
the  precise  words  of  the  statute,  by  saying  *'  on  his  in- 
formation and  belief,"  etc. — ^Roussin  vs.  Stewart,  Oct. 
Term,  1867. 

10.  What  are  Good  Denials.— Instead  of  deny- 
ing the  complaint  in  express  terms,  averments  that  the 
defendant  did  not  commit  the  act  charged,  or  that  the 
facts  alleged  to  exist  do  not  exist,  traverse  the  matters 
alleged,  and  are  good  denials  of  the  allegations  of  com- 
plaint.—Hill  vs.  Smith,  27  Cal.,  p.  479.  If  defendant 
does  not  deny  the  charges  in  a  complaint,  making  out 
a  prima  facie  case  for  the  plaintiffs,  on  him  will  rest  the 
onus  of  proving  his  affirmative  allegations. — Thomp- 
son vs.  Lee,  8  Cal.,  p.  275.  See,  also,  Caulffeld  vs. 
Sanders,  17  Cal.,  p.  569.  Averments  of  mere  evidence 
are  not  admitted  by  failure  to  deny  them  in  the  answer. 
Racouillat  vs.  Rene,  32  Cal.,  p.  450.  If  the  complaint 
is  verified,  a  general  denial  in  the  answer  admits  all  its 
material  allegations.— Pico  vs.  Colimas,  32  Cal.,  p.  578. 

11.  DlCNIAL,  WHEN  SUTFIGIIENT,   **T7P0N  IN70BMA- 
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TiON  AND  BELIEF.'' — ^A  denial  of  a  material  allegation 
of  a  complaint,  '*upon  information  and  belief,"  is  a 
sufficient  denial  to  raise  issue  thereupon. — Janes  vb. 
City  Petaluma,  36  CaU,  p.  231,  affirming  VassauU  vs* 
Austin,  32  Cal.,  p.  597,  and  Boussin  vs.  Stewart,  33 
Cal.,  p.  208. 

12.  What  is  a  sufficient  Beniai/— "Waitiso 
INSUFFICIENCY  OF  Denial. — Where  certain  material 
allegations  of  the  complaint  were  so  defectively  denied 
that  such  denials  might,  upon  motion,  have  been 
stricken  out  as  sham  and  irrelevant;  yet,  without  any 
objection,  the  plaintiff  was  allowed  to  introduce  evi- 
dence in  support  of  the  averments,  during  the  trial  it 
was  held  that,  by  the  introduction  of  such  evidence, 
the  plaintiff  waived  all  objection  to  sufficiency  of  such 
denial,  and  the  Court  properly  refused  to  instruct  the 
jury  that  the  facts  averred  were  admitted  to  be  true, 
because  not  properly  denied. — Tynan  vs.  Walker,  35 
Cal.,  p.  635. 

13.  Denial  of  Matebial  Allegations  only 
SUFFICIENT.  —  A  denial  of  the  ultimate  facts,  or 
material  allegations  of  the  complaint,  is  sufficient. — 
Moore  vs.  Hurdock,  26  Cal.,  p.  524;  Bacouillat  vs. 
Bene,  32  Cal.,  p.  450. 

14.  What  is  a  sufficient  Denial  to  put  Plain- 
tiff ON  Proof  as  to  a  Contract.— Murphy  vs. 
Napa  Co.,  20  Cal.,  p.  497. 

15.  Setting  forth  Contract  in  terms  u 
Answer. — Defendant  may  ask  profert  of  a  written  in- 
strument, or  may,  if  it  is  misstated  in  complaint,  set 
forth  in  his  answer  the  contract  in  hcec  verba^nnd 
then  demur  on  ground  of  variance. — Stoddard  vs. 
Treadwell,  26  Cal.,  p.  294. 

16.  Matter  contained  in  Coicflaint  by  way 
of  anticipating  a  defense  need  not  be  denied. 
The  complaint  stated  a  cause  of  action  for  goods  sold, 
and,  in  addition,  with  a  view  to  meet  a  probable  de- 
fense of  payment  based  upon  the  giving  of  certain 
notes  by  defendant  and  a  receipt  in  full  by  plaintifTi 
stated  the  making  of  the  notes  and  receipt  and  alleged 
&cts  attending  the  transaction,  which,  if  true,  avoided 
its  effect  as  payment  by  reason  of  fraud  and  misrep- 
resentation on  the  part  of  defendant.  The  answer 
admitted  the  original  demand  and  averred  payment  by 
the  notes  referred  to  in  the  complaint,  but  did  not  deny 
the  allegations  in  the  complaint  respecting  the  fraud  of 
defendant  in  the  transaction.  It  was  held  that  the  alle- 
gations of  the  complaint  in  reference  to  the  transac- 
tion, claimed  to  operate  as  payment,  were  not  materia] 
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allegations  requiring  a  denial,  and  were  not  therefore 
admitted  by  the  failure  of  defendant  to  deny  them. — 
Canfield  vs.  Tobias,  21  Cal.,  p.  349. 

17.  Conclusions  of  Law  must  not  be  Denied.— 
Denial  of  debt,  without  a  denial  of  any  of  the  facts 

from  which  the  debt  followed,  as  a  conclusion  of  law,  ^ 

raises  no  issue. — Curtis  vs.  Bichards  ct  al.,  9  Cal.,  p. 
33;  Wells  vs.  McPike,  21  Cal.,  p.  215.  A  denial  of  a 
conclusion  of  law,  without  the  denial  of  the  facts,  is 
insufficient. — Nelson  vs.  Murray,  23  Cal.,  p.  338;  Wed- 
derspoon  vs.  Rogers,  32  Cal.,  p.  569;  People  vs.  Super- 
visors of  San  Francisco,  27  Cal.,  p.  655. 

18.  Denial  of  Conclusions  of  Law  admission 
OP  certain  Facts. — If  a  complaint  alleges  that  de- 
fendant **  wrongfully  and  unlawfully  "  took  and  carried 
away  personal  property,  and  the  answer  denies  that 
defendant  "  wrongfully  and  unlawfully  *'  took  and  car- 
ried it  away,  it  is  an  admission  of  the  taking  and  carry- 
ing away,  and  only  a  denial  of  its  wrongful  character. 
Lay  vs.  Nevill,  25  Cal.,  p.  549. 

19.  Answering  one  of  several  Averments. — An 
averment  purporting  to  answer  the  whole  complaint, 
but  in  fact  only  answering  one  of  the  two  averments, 
is  bad.  This  was  the  'rule  at  common  law,  and  it 
applies  under  our  system. — Wallace  vs.  Bear  River  « 
Water  and  Mining  Co.,  18  Cal.,  p.  461. 

20.  General  Denial  under  Forcible  Entry  and 
Detainer  Act. — Under  the  Act  concerning  forcible 
entries  and  unlawful  detainer,  a  verified  **  general  de- 
nial "  was  a  sufficient  denial  of  a  complaint  duly  veri- 
fied.— Sullivan  vs.  Cary,  17  Cal.,  p.  85. 

21.  Denial  of  Conclusion  of  Law  and  immate- 
rial issues  Insufficient  Denial. — The  complaint 
alleged  that  on  a  certain  day  plaintiff  was  the  owner 
and  in  possession  of  the  property,  and  that  its  value 
was  a  certain  sum.  The  answer,  denying  that  on  the 
day  specified  "  the  plaintiff  was  the  owner  and  lawfully 
in  possession,"  and  as  to  its  value,  averring  that  the 
defendant  has  no  knowledge,  etc.,  and  therefore  denies 
that  it  is  worth  the  said  sum,  is  insufficient,  because  it 
raises  an  immaterial  issue  as  to  time;  and,  as  to  the 
possession  of  the  property,  it  amounts  merely  to  a  con- 
clusion of  law. — Kuhland  vs.  Sedgwick,  17  Cal.,  p.  123. 
An  answer  to  allegations  in  a  complaint  which  states 
the  rendition  of  a  judgment  against  the  defendant, 
and  states  the  character  of  the  judgment,  denying  that 
the  defendant  became  or  was  lawfully  b(»und  by  the 
judgment,  is  only  a  denial  of  a  conclusion  of  law,  and 
does  not  raise  an  issue  of  fact.    If  the  judgment  can 
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be  attacked  collaterally,  the  answer  must  specify  the 
points  of  its  invalidity. — People  vs.  Supervisors  of  San 
Francisco,  27  Cal.,  p.  655.  And  if  the  passage  of  a 
municipal  ordinance  is  alleged,  an  answer  statin/^  in 
general  terms  that  the  ordinance  is  void  and  ille^l  is 
0  insufficient,  as  no  issue  of  fact  is  raised. — People  rs. 

Supervisors  of  San  Francisco,  27  Cal.,  p.  656. 

22.  What  ark  deemed  Iksufpiciekt  Dknials. — 
lu  a  suit  to  recover  the  possession  of  personal  prop- 
erty, an  averment  that  the  "plaintiff  was  the  owner 
and  in  possession  of  the  property,"  is  not  traversed  by 
an  answer  which  denies  that  the  "plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the  property." 
Nor  is  the  averment  that  the  "defendant  wrongfully 
took  the  property  from  plaintiff's  possession,  and  from 
thence  to  the  time  the  action  was  commenced  wrong- 
fully detained  the  same,"  traversed  by  a  denial  "  that 
the  defendant  at  any  time  wrongfully  took  and  de- 
tained the  property  from  the  plaintiff.    If  the  answer 
does  not  traverse  the  material  allegations  of  the  com- 
plaint, and  does  not  set  forth  facts  sufficient  to  coDsti- 
tute  a  defense,  and  the  pleadings  are  not  verified,  a 
closing  denial  that  "  the  defendants  denying  each  and 
every  allegation  set  forth  in  plaintiff's  complaint  not 

*  consistent  with  the  foregoing  answer,"  fails  to  raise 

any  issue,  and  is  bad. — fiichardson  vs.  Smith,  29  Cal., 
p.  530.  An  answer  is  insufficient  and  bad  if  it  does  not 
deny  any  of  ^e  material  allegations  of  a  verified  com- 
plaint, either  positively  or  according  to  information 
and  belief;  these  are  the  only  forma  in  which  the  alle- 
gations of  a  verified  complaint  can  be  controverted  so 
as  to  raise  an  issue.  A  denial  iu  any  other- form  is 
unknown  to  our  system  or  practice,  and  is  bad.— San 
Francisco  Gas  Co.  vs.  The  City,  9  Cal.,  p.  453. 

23.  What  are  deemed  Sham  or  iHRXLEYAirr 
Answers.  —  Sham  or  irrelevant  answers  may  be 
stricken  out,  on  motion.  Answers  consisting  in  whole 
or  in  part  of  defective  denials,  which  do  not  explieUly 
traverse  the  material  allegations  of  the  complaint,  are, 
as  to  such  denials,  sham  and  irrelevant  within  the 
meaning  of  the  Code.— Tynan  vs.  Walker,  85  Cal.,  p. 

•  *^^4«f.  citing  People  vs.  McCumber,  18  N.  Y.,p.  815; 
Gay  vs.  Winter,  34  Cal.,  p.  153. 

24.  Denial  of  Allegations  stated  conjxwc- 
TivBLY  IN  Verified  Complaint.— An  answer  is 
insufficient  which  attempts  to  deny  these  allegations  u 
a  whole,  conjunctively  stated.  And  the  allegation 
thus  attempted  to  be  denied  is,  in  fact,  admitted.— Doll 

,  vs.  Good,  38  Cal.|  p.  287.    The  material  fiicts  ot  the 
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complaint,  stated  conjunctively,  except  the  allegation 
that  by  reason  of  the  premises  the  plaintiff  has  been 
injured  and  gustain(*d  damage  in  the  sum  of  ten  thou- 
sand dollars,  are  undertaken  to  be  answered  by  the 
defendant's  denying  them  as  a  whole,  as  conjunctively 
stated,  as  will  be  seen  by  placing  any  one  aggregated 
statement  of  thereto.  This  mode  of  answering  is  in 
violation  of  the  principles  of  common  law  pleading, 
and  not  less  so  of  the  statute,  which  provides  that  the 
defendant's  answer  to  a  verified  complaint  shall  contain 
a  specific  denial  to  each  allegation  of  the  complaint  con- 
troverted, or  a  denial  thereof  according  to  the  defend- 
ant's information  and  belief.  Those  interested,  and  who 
have  any  doubt  on  the  subject,  will  find  the  following 
authorities  worth v  of  careful  examination:  Blankman 
vs.  Vallejo,  15  Cal.,  p.  368;  Kuhland  vs.  Sedgwick,  17 
Cal.,  p.  123;  OaulHeld  vs.  Sanders,  17  Cal.,  p.  569; 
Brown  vs.  Scott,  25  Cal.,  p.  195;  Landers  vs.  Bolton, 
26  Cal.  p.  417;  Busenius  vs.  Coffee,  14  Cal.,  p.  91; 
Hensley  vs.  Tartar,  14  Cal.,  p.  508;  Hopkins  vs.  Ev- 
erett, 0  How.  Pr.  R.,  p.  159;  Salinger  vs.  Luck,  7  How. 
Pr.  R.,  p.  4.30;  Davidson  v^.  Powell,  16  How.  Pr.  R., 
p.  407;  Sherman  vs.  N.  Y.  Central  Mills,  1  Abbott,  p. 
187;  Baker  vs.  Bailey,  16  Barb.,  p.  54;  Fish  vs.  Red- 
dington,  31  Cal.,  p.  194. 

25.  Insutfioiknt  Denial  is  admission  of  truth 
OP  AVKRMENTS  IN  CoMPLAiNT. — On  failure  of  proper 
denials,  plaintiff  is  entitled  to  judgment  u]X)n  the 
pleadings.  The  rules  of  pleading  under  oui'  system 
a V  intended  to  prevent  evasion  and  U)  require  a  denial 
of  every  specific  averment  in  a  sworn  complaint,  in 
substance  and  in  spirit,  and  merely  a  denial  of  its 
literal  truth,  and  whenever  the  defendant  fails  to  make 
such  denial  he  admits  the  averment. — Doll  vs.  Good, 
38  Cal.,  p.  290,  citing  as  authority  Smith  vs.  Rich- 
mond, 15  Cal.,  p.  501;  Blankmun  vs.  Vallejo,  id.,  p. 
638;  Castro  vs.  Whctmore,  16  id.,  p.  380;  Higgins  vs. 
Wortell,  18  id.,  p.  333;  Wood  worth  vs.  Knowlton, 
^  id.,  p.  169;  Landers  vs.  Bolton,  26  id.,  p.  417;  Mor- 
rill vs.  Morrill,  id.,  p.  292;  Camden  vs.  Mullen,  29 
id.,  p.  564;  Blood  vs.  Light,  31  id.,  p.  115. 

26.  Failure  to  Dent  when  not  an  Admission. — 
If  a  complaint  alleges  the  value  of  all  the  property 
destroyed,  for  which  the  action  is  brought,  in  gross — 
for  Fome  items  of  which  no  recovery  can  be  had — an 
answer  containing  no  denial  of  the  averment  of  value, 
does  not  thereby  admit  the  value  of  the  property  for 
which  a  recovery  may  be  had. — Nunan  vs.  San  Fran- 
cisco, 88  Cal.,  p.  689. 
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27.  Denial  or  Avsrmknts  in  thb  exact  words 
OF  THE  Complaint — Denial  of  immaterial,  issubs. 
A  deniRl  of  a  debt  as  to  time,  amount,  and  work,  in 
the  precise  words  of  the  complaint,  raises  only  an  im- 
material issue  upon  these  particulars,  instead  of  meet- 
ing the  substantial  matter  averred,  and  is   therefore 
bad.— Caul  field  vs.  Sanders,  17  Cal.,  p.  669.    The  Code 
system  is  intended  to  prevent  evasion,  and  to  require  a 
denial  of  each  specific  averment  in  a  verified  complaint 
in  substance  and  in  spirit,  and  not  merely  a  denial  of 
its  literal  truth;  and  whenever  the  defendant  fails  to 
make  such  denial,  he  admits  the  allegations. — Smith 
vs.  Richmond,  15  Cal.,  p.  501;  see  Camden  vf.  Mullen, 
29  Cal.,  p.  564;  Leffingwell  vs.  Greffing,  31   Cal.,  p. 
231;   Landers  vs.  Bolton,  26  Cal.,  p.  416.    A  denial 
merely  of  what  is  non-essential  in  the  allegations  of  a 
complaint,  is  an  admission  of  all  that  is  es&ential  to 
a  recovery. — Leffingwell  vs.  Greffing,  31  Cal.,  p.  281. 

28.  Denial  of  Indebtedness  in  exact  amount 
18  BAD. — Where  the  complaint,  verified,  avers  that 
defendant  is  indebted  to  plaintiff  for  goods,  wares,  and 
merchandise,  sold  and  delivered,  in  the  sum  of  eight 
hundred  and  twenty-eight  dollars  and  sixteen  cents,  an 
answer  denying  that  defendant  is  indebted  in  the  sum 
of  eight  hundred  and  twenty-eight  dollars,  sixteen 
cents,  as  is  set  out  in  complaint,  is  bad. — Higgins  vs. 
Wortell,  18  Cal.,  p.  330;  see  Woodworth  vs.  Knowl- 
ton,  22  Cal.,  p.  164;  Towdy  vs.  Ellis,  22  Cal.,  p.  650; 
Verzan  vs.  McGregor,  23  Cal.,  p.  339. 

29.  Other  insufficient   andvad   Dknials.— 
Where  an  allegation  in  a  verified  complaint  embraces 
several  distinct  propositions    stated    conjunct! vely^  a 
denial  in  the  answer,  of  the  entire  averments  following 
the  exact  words  of  the  complaint,  raises  no  iivsues  and 
is  bad. — Woodworth  vs.  Knowlton,  22  Cal.,, p.  164; 
Kecd  vs.  Caldei-wood,  32  Cal.,  p.  109.    When  several 
averments  are  not  joined  by  the  conjunction  "and," 
a  denial   of  the  allegations,  conjunctively,  will   not 
amount  to  a  denial  of  the  allegations;  each  proposition 
should  be  separately  denied. — Fitch  vs.  Bunch,  30  Cal., 
p.  208;  More  vs.  Delvalle,  28  Cal.,  p.  170;  Fish  vs. 
Reddington,  31  Cal.,  p.  185.    An  answer  to  a  materi«l 
allegation  of  a  verified  complaint  which  denies  the 
same  upon   information  and  belief,  is  insufficient- 
Nelson  vs.  Murray,  23  Cal.,  p.  338. 

30.  Other  insufficient  Denials. — An  answer  to 
a  verified  complaint  which  denies  "generally  and  spe- 
cifically each  and  every  material  allegation  in  the  com- 
plaint the  same  as  if  such  allegation  were  herein  reca- 
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pitulated,"  and  also  denying  each  allegation  in  the 
same  form,  with  certain  qualifications  and  exceptions, 
does  not  raise  an  issue  upon  any  fact  stated  in  the  com- 
plaint.— Hensley  vs.  Tartar,  14  Cal.,  p.  608.  An  alle- 
gation, in  a  verified  complaint,  that  '*  defendants  wrong- 
fully and  unlawfully  entered  upon  and  dispossessed" 
plaintifiT,  is  not  sufiiciently  denied  hy  a  denial  that 
**  defendants  wrongfully  and  unlawfully  entered  and 
dispossessed  plaintiff,^'  because  such  denial  admits 
entry  and  ouster. — Busenius  vs.  Coffee,  14  Cal.,  p.  91, 

31.  Consistency  of  Answer  in  all  its  parts. — 
Where  the  admissions  in  an  answer  are  opposed  to  its 
general  denials,  the  denials  will  be  disregarded,  and 
judgment  given  upon  the  former,  where  the  complaint 
is  verified,  and  the  answer  consists  of  such  admissions 
and  denials. — Fremont  vs.  Seals,  18  Cal.,  p.  488;  see, 
also,  Klink  vs.  Cohen,  13  Cal.,  p.  623;  Uridias  vs. 
Morrell,  25  Cal.,  p.  85.  Where  an  amended  answer  is 
inconsistent  with  the  original  answer,  the  two  cannot 
stand  together. — Kuhland  vs.  Sedgwick,  17  Cal.,  p.  128. 
A  verified  answer  must  not  deny  in  on^  sentence  what 
it  admits  to  be  true  in  the  next. — Hensley  vs.  Tartar, 
14  Cal.,  p.  506. 

82.  Sufficiency  of  Denial,  how  to  be  deter- 
mined.— In  order  to  determine  whether  the  denials  of 
an  answer  are  evasive,  each  separate  denial  of  each  sep- 
arate averment  must  be  taken  by  itself.  If  the  answer 
to  a  particular  averment  is  a  denial  of  it,  and  there  is 
no  admission  in  the  answer  inconsistent  with  this  denial, 
an  issue  is  fairly  made. — Racouillat  vs.  Bene,  82  Cal., 
p.  450. 

33.  Misjoinder  and  Nonjoinder  of  parties 
Plaintiff  and  Defendant. — Objection  to  misjoin- 
der of  parties  defendant  should  be  taken  by  demurrer 
or  answer.  An  answer  will  not  be  treated  as  a  plea  in 
abatement  for  a  misjoinder  of  parties  defendant,  after 
the  testimony  has  disclosed  a  proper  cause  of  action 
against  them. — Warner  vs.  Wilson,  4  Cal.,  p.  313. 
Where  two  are  joined  as  plaintifiT  in  an  action  lor  the 
recovery  of  possession  of  land,  a  denial  in  the  answer 
that  the  plaintifiTs  were  in  possession  of  the  land  does 
not  raise  the  issue  of  a  misjoinder  of  either  of  the  plain- 
tiffs.— Gillman  vs.  Sigman,  29  Cal.,  p.  637.  Por  non- 
joinder of  parties  plaintiff,  see  Whitney  vs.  Stark,  8 
Cal.,  p.  516.  And  for  answer  setting  up  misjoinder 
and  nonjoinder  of  parties. — Fulton  vs.  Cox,  40  Cal., 
p.  105. 

34.  An  Answer  is  not  Evidence. — Goodwin  vs. 
Hammond,  13  Cal.,  p.  168.    Nor  does  it  require  two 
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witnesses  to  controvert  a  verified  answer. — B^sUc  ts. 
Love,  16  Cal.,  p.  69;  Blankman  vs.  Yallejo,  15  Cal., 
p.  638. 

35.  What  Proof  may  bk  madb  under  spkcific 
AND  GENERAL  DENiALB.—See  Jackson  vs.  Feather 
Biver  Water  Co.,  14  Cal.,  p.  18;  Hawkins  vs.  Borland, 

14  Cal.,  p.  413.  It  was  held,  that  defendant  may  prove 
an  eviction  on  a  claim  for  rent  in  arrear,  under  the  plea 
nil  debits  or  general  denial. — McLaren  vs.  Spauldin^^, 
2  Cal.,  p.  510.  But  this  was  overruled  in  Piercy  vs. 
Tobin,  10  Cal.,  p.  30,  and  cont»equently  an  eviction 
must  be  set  up  in  ihe  answer. 

36.  Allegations  of  Complaint  Admittki>,  tvhen 
NOT  Denied.— Unless  the  answer  denies  the  allega- 
tions of  the  complaint,  they  are  admitted,  and  coDSti- 
tute  conclusive  evidence  of  the  extent  of  the  damaj^es 
claimed.— Patterson  vs.  Ely,  19  Cal.,  p.  28.     The  fail- 
ure to  deny  a  material  allegation  is  an  admission  of  the 
&cts  contained  in  such  averment,  and  such  admission 
is  conclui$ive. — Burke  vs.  Table  Mountain  Co.,  12  Cal., 
p.  403.    Under  the  Code,  a  specific  denial  of  one  or 
more  allegations  is  held  to  be  an  admission  of  all  others 
well  pleaded. — De  Ro  vs.  Coides,  4  Cal.,  p.  117.    An 
admission  without  fraud  to  rights  of  client,  by  an  attor- 
ney of  record,  of  the  correctness  of  an  amount  due,  for 
which  judgment  is  taken,  destroys  the  effect  of  a  denial 
in  an  ans^wer. — Taylor  vs.  Randall,  5  Cal.,  p.  79.    An 
answer  is  not  proof  for  defendant,  but  an  admission  in 
the  answer  of  a  fact  stated  in  the  complaint  is  con- 
clusive evidence  agains^t  him. — Blankman  vs.  Vallejo, 

15  Cal.,  p.  638.  If  the  complaint  contains  two  causes 
of  action  and  the  answer  take?  issue  on  the  allegations 
of  but  one,  plaintiff  is  entitled  to  judgment  on  the 
other.— Lefflngwell  vs.  Greffing,  31  Cal.,  p.  231. 

37.  Allegations  not  Denied  are  deemed  to 
BE  Admitted.- The  intent  of  the  statute  is  fully  car- 
ried out  by  excluding  parol  testimony  to  contradict  a 
deed;  but  where  parties  admit  the  real  facts  of  the 
transaction  in  their  pleadings  these  admissions  are  to 
be  taken  as  modifications  of  the  instrument. — Lee  vs. 
Evans,  8  Cal.,  p.  424.  No  evidence  is  required  as  to' 
facts  not  denied.— Satterson  vs.  Ely,  19  Cal.,  p.  28. 

38.  What  must  me  specially  stated  in  Answeb. 
Special  Defenses.— Statute  Limitations,  see  Sec.  458, 
post,  also  No.  47,  post.  Release. — Coles  vs.  Soulsby,  21 
Cal.,  p.  50;  Turner  vs.  Caruthers,  17  Cal.,  p.  431.  Statute 
of  Frauds.— Osborne  vs.  Endicott,  6  Cal.,  p.  149.  Sub- 
sequently acquired  title  by  defendant  in  qectment.— 
Moss  vs.  Shear,  30  Cal.,  p.  468.    Transfer  of  title  by 
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plaintiff. — Id.    Tax  titles. — Russell  vs.  Mann,  22  Cal., 
p.  132.    Tax  titles  accruing  after  action  commenced. — 
McMinn  vs.  O'Connor,  27  Cal.,  p.  246;  see  "supple- 
mental answer.''    Composition  with  creditors. — Smith 
vs.  Owens,  21  Cal.,  p.  11.    Counter  claim  should  be 
pleaded. — Hicks  vs.  Green,  9  Cal.,  p.  74.    Disclaim- 
ers.— 14  Cal.,  p.  576;  Du  Uprey  vs.  Du  Uprey,  27  Cal., 
p.  331.    Equitable   titles,  defenses,  and   estoppels. — 
Clarke  vs.  Huber,  25  Cal.,  p.  597;  Carpentier  vs.  The 
City  of  Oakland,  30  Cal.,  p.  439;  Plandreau  vs.  Dow- 
ney, 23  Cal.,  p.  354;  Blum  vs.  Robertson,  24  Cal.,  p. 
146;  Downer  vs.-  Smith,  24  Cal.,  p.  124.    Estoppels. — 
Clarke  vs.  Huber,  25  Cal.,  p.  593.    An  estoppel  by  deed 
or  matter  of  record  should  be  pleaded  as  such,  where 
there  is  an  opportunity  to  plead  it. — Flandreau  vs. 
Downey,  23  Cal.,  p.  354.    Eviction  of  the  tenant  must 
be  set  up,  when.— Piercy  vs.  Sabin,  10  Cal.,  p.  30.    For 
fixture  of  mining  claims. — Wiseman  vs.  McNulty,  25 
Cal.,  pi  230;  Dutch  Flat  Co.  vs.  Mooney,  12  Cal.,  p. 
534.    Former  recovery. — Vance  vs.  dinger,  27  Cal., 
p.  368;  Marshall  vs.  Shafter,  32  Cal.,  p.  176.    Fraud, 
etc — People  vs.  Supervisors  of  San  Francisco,  27  Cal., 
p.  656.    Grant  of  an  easement  or  servitude. — American 
Co.  vs.  Bradford,  27  Cal.,  p.  368.    Misjoinder  of  par- 
ties plaintiff,  owing  to  matters  which  have  occurred 
X)ending  the  action,  must  be  taken  by  supplemental 
answer,  or  it  is  waived. — Calderwood  vs.  Pyser,  31  Cal., 
p.  333.    New  matter  must  be  specially  pleaded.— Coles 
vs.  Soulsby,  21  Cal.,  p.  47.    New  matter  occurring 
after  issue  joined  must  be  set  up  by  supplemental 
answer. — Jessup  vs.  King,  4  Cal.,  p.  331.    Payment. — 
Coles  vs.  Soulsby,  21  Cal.,  p.  47;  id.,  p.  71.    In  Frish 
vs.  Caler,  21  Cal.,  p.  71,  it  is  held  that  a  plea  of  pay- 
ment is  not  new  matter,  and  in  Fairchild  vs.  Ams- 
baugh,  22  Cal.,  p.  575,  the  Court  say  it  follows  that  it 
is  not  necessary  to  set  it  up  as  a  special  defense  in  the 
answer;  but  this  is  opposed  to  the  opinion  of  Field,  C. 
J.,  in  Green  vs.  Palmer,  15  Cal.,  p.  417;  and  Burnett, 
J.,  in  Piercy  vs.  Sabin,  10  Cal.,  p.  27,  and  to  the  numer- 
ous authorities  in  New  York  and  elsewhere;  see  Yooh's 
N.  Y.  Code  (8th  ed.),  p.  274;  id.,  p.  2846/  Vansant- 
word's  PI.,  p.  454;  see  10  Cal.,  p.  30.    Unworkmanlike 
manner  of  doing  work. — Kendall  vs.  Vallejo,  1  Cal., 
p.  371.    Want  of  capacity  in  a  plaintiff  to  sue. — Cali- 
fornia Steam  Navigation  Co.  vs.  Wright,  8  Cal.,  p. 
585.    That  items  in  an  account.stated  are  overcharged. 
Terry  vs.  Sickler,  13  Cal.,  p.  427.    Abandonment  of 
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land  need  not  bo  pleaded. — Wilson  vs.  CleavelarMl,  30 
Cal.,  p.  1O2.  Abandonment  was  affirmatively  averx«<i 
by  the  defendant  in  St.  John  vs.  Kidd,  26  Ca.1.,  p- 
266.  Abatement.— Tooms  vs.  Randall,  3  Cal.,  p-  448; 
Hentsch  vs.  Porter,  10  Cal.,  p.  555.  Another  action 
pending  was  pleaded  in  the  case  of  O 'Conner  vs.  Rl&ke, 
29  Cal.,  p.  314;  Calaveras  Co.  vs.  Brockway,  30  Oal.9 
p.  326.  Accord  and  satisfaction. — Co]es  vs.  Souls"l>y, 
21  Cal.,  p.  47;  Piercy  vs.  Sabin,  10  Cal.,  p.  30. 

39.  Pleading  Discharge  in  Insolvency. — R&lim 
vs.  Minis,  40  Cal.,  p.  421. 

40.  Pleading  Equitable  Titles. — It  is  not  tlie 
province  of  the  jury,  but  of  the  Court,  to  pass  apon  tlie 
equitable  title  set  up  in  the  answer,  and  it  must    l>e 
sufficiently  pleaded  to  authorize  the  Court  to  g^nt  a 
decree  which  will  estop  the  further  prosecution  of  tlie 
action. — Downer  vs.  Smith,  24  Cal.,  p.  114  ;  Argue! lo 
vs.  Edinger,  10  Cal.,  p.  150;  Lestrade  vs.  Earth,  19 
Cal.,  p.  660 ;  Patterson  vs.  Ely,  19  Cal.,  p.  28  ;  Estrade 
vs.  Murphy,  id.,  p.  24S ;  Meador  vs.  Parsons,  id.,  p. 
294;,  Blum  vs.  Robertson,  24  Cal.,  p.  124;  Daivs  v^i. 
Daivs,  26  Cal.,  p.  38 ;  Clarke  vs.  Huber,  25  Cal.,  p. 
593. 

41.  New  Matter  set  up  in  Answer.— Where 
the  pleadings  are  verified,  every  matter  of  defense  not 
directly  responsive  in  the  allegations  of  that  complaint 
must  be  alleged  in  the  answer. — Terry  vs.  Sickles,  13 
Cal.,  p.  427.  New  matter  must  be  specially  pleaded; 
and,  in  ejectment,  a  transfer  of  title  by  the  plaintiff,  or 
a  title  acquired  by  defendant  pending  the  action,  mast 
be  pleaded  by  supplemental  answer  or  it  cannot  be 
given  in  evidence. — Moss  vs.  Shear,  30  Cal.,  p.  468. 

42.  Introduction  of  new  matter  in  Avoio- 
ANCE. — When  defendant  seeks  to  intiXHluce  into  the 
case  a  defense  not  disclosed  by  the  pleadings;  when, 
something  relied  on  by  defendant  which  is  not  put  in 
issue  by  the  plaintiff,  this  is  new  matter. — Bridges  vs. 
Paige,  13  Cal.,  p.  640;  see,  also.  Coles  vs.  Soulsby,  21 
Cal.,  p.  47. 

In  Piercy  vs.  Sabin,  10  Cal.,  p.  27,  the  Court  say: 
**  Under  Sec.  437  there  are  only  two  classes  of  defense 
allowed.  The  first  consists  of  a  simple  denial;  and  the 
second,  of  the  allegation  of  new  affirmative  matter. 
And  as  the  Code  has  abolished  all  distinctions  in  the 
forms  of  action,  and  requires  only  a  simple  statement 
of  the  fact«  constituting  the  cause  of  action  or  defense, 
these  two  classes  of  defense  must  be  the  same  in  aU 
cases. 

'*  The  plaintiff  is  required  to  state  in  his  complaint 
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the  facts  that  constitute  his  cause  of  action;  and  it 
seentis  to  have  been  the  intention  of  the  Code  to  adopt 
the  true  and  just  rule,  that  the  defendant  must  cither 
deny  the  facts  as  alleged  or  confess  and  avoid  them. 
It  is  certain  that  where  new  matter  exists  it  must  be 
stated  in  the  answer.  The  answer  *  shall  contain  a 
statement  of  any  new  matter  constituting  a  defense.' 
The  language  of  this  section  is  very  clear,  that  this  new 
matter,  whatever  it  may  be,  mupt  be  pet  up  in  the 
answer.  The  question  then  arises:  what  is  *new 
matter '  in  the  contemplation  of  the  Code  itself?  New 
matter  is  that  which,  under  the  rules  of  evidence,  the 
defendant  must  affirmatively  establish.  If  the  onvs  of 
proof  is  thrown  upon  the  defendant,  the  matter  to  be 
proved  by  him  is  new  matter.  A  defense  that  concedes 
that  the  plaintiff  07ice  had  a  good  cause  of  action,  but 
insists  that  it  no  l&iiger  exists,  involves  now  matter. — 
1  Ch.  Plea.,  p.  472;  Gilbert  vs.  Cram,  12  Howard  Pr. 
Rep.,  p.  445;  Badde  vs.  Birckgaher,  3  Ducr,  p.  685;  2 
Keenan,  p.  17. 

**  If  facts  which  occur  subsequent  to  the  date  of  the 
original  transaction  do  not  constitute  ne^v  matter,  what 
facts  do  constitute  it?  And  if  any  subsequent  matter 
can  properly  be  called  *new  matter,'  must  not  all 
Fubsequent  matters  be  equally  entitled  to  the  same 
designation?  The  language  of  the  Code  is  explicit, 
that  the  '  answer  shall  contain  a  statement  of  any  new 
matter  constituting  a  defense.'  The  Code  makes  no 
distinction  between  different  classes  of  new  matter. 
All  new  matter  of  defense  ^must  be  stated  in  the 
answer. 

**This  feature  of  the  Code  is  one  of  the  most  benefi- 
cial and  obvious  improvements  upon  the  former  system. 
This  classification  of  defenses  is  simple,  logical,  and 
just.  Each  party  is  distinctly  apprised  of  all  the  alle- 
gations to  be  proven  by  the  other;  and  each  is,  there- 
fore, prepared  to  meet  the  proofs  of  his  adversary.  The 
plaintiff  is  compelled  to  set  out  every  fact  necessary  to 
constitute  his  cause  of  action,  and  the  defendant  every 
new  matter  of  defense,  ^is  is  required  by  the  true 
principles  of  pleading. — 1  Ch.  Plea.,  p.  526. 

"  Two  of  the  leading  ends  contemplated  by  the  Code 
are  simplicity  and  economy. — Adams  &  Co.  vs.  Hackett 
&  Casserly,  7  Cal.  Rep.,  p.  187.  As  contributing  to 
the  attainment  of  these  ends,  it  was  the  intention  of 
the  Code  to  require  the  pleadings  to  be  so  framed  as 
not  only  to  apprise  the  parties  of  the  facts  to  bo  proved 
by  them,  respectively,  but  to  narrow  the  proofs  upon 
the  trial.    This  intention  is  clearly  shown,  not  only  by 
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the  spirit  and  general  scope  of  the  system,  but  by  par- 
ticular provisions.  The  diffefent  provisions  of  the  Act, 
when  construed  together  and  legitimately  applied,  lead 
to  this  conclusion. 

**  If  we  take  the  theory  to  be  true,  that  under  our 
system  the  defendant,  by  simply  denying  the  allega- 
•  tions  of  the  complaint,  may  give  in  evidence  all  matters 

which  could  be  formerly  given  in  evidence  under  the 
general  issue,  it  is.  difficult  to  perceive  what  purpose 
the  Code  has  accomplished  by  the  provisions  of  Sec 
437.    The  classilication  of  defenses  therein  found  would 
be  substantially  useless.    In  vain  has  that  section  pro- 
vided that  the  answer  shall  contain  a  statement  of  a.ny 
new  matter  constituting  a  defense,  when    nearly  all 
such  matter  could  be  given  in  evidence  under  a  simple 
denial  in  the  answer.    Under  the  former  system  almost 
•  every  matter  in  discharge  of  the  action  could  be  given 

in  evidence  under  the  general  issue. 

**  But  this  theory  would  seem  to  bo  liable  to  the 
most  substantial  objections,  and  to  lead,  in  practice,  to 
bad  results. 

**The  plaintiff  states  the  facts  that  constitute  bU 
cause  of  action.    He  is  not  required  to  state  conclu- 
sions of  law.     The  liability  of  the  defendant  is  the 
result  or  conclusion  which  the  law  draws  fVom  the  &ct0 
alleged.    If  a  complaint  should  only  allego  that  the 
defendant  was  indebted  to  the  plaintiff  in  a  named 
sum,  which  the  defendant  refused  to  pay,  the  complaint 
would  not  state  facts  sufficient  to  constitute  a  cause  of 
action.    The  complaint  must  allege  the  facts  that  con- 
stitute the  indebtedness.    When,  therefore,  the  facts 
consitituting  the  cause  of  action  are  stated,  a  simple 
denial  of  the^e  facts  can  properly  put  in  i^sue  only  the 
constituent  facts,  and  not  the  mere  conclusion  from  the 
facts.    The  plaintiff,  therefore,  comes  prepared  to  prove 
the  facts,  as  alleged.    But  If  the  defendant,  under  his 
simple  denial,  is  permitted  to  prove  almost  everything 
in  discharge  of  the  action,  the  plaintiff  cannot  know  how 
to  avoid  surprise  upon  the  trial,  unless  he  comes  pre- 
pared to  ma|t  every  possible  ground  that  may  be  takea 
by  the  defendant.    The  result  is  a  great  and  unneces- 
sary increase  of  costs  in  many  cases.    The  plaintiff  is 
not  to  blame,  because  ho  could  not  know  what  he  had 
to  meet.    The  defendant  is  not  to  blame,  because  he 
only  wished  to  deny  the  allegations  of  the  complaint, 
and  not  to  introduce  any  new  matter.    But  the  rule 
would  not  allow  him,  to  da  so,  in  a  form  that  would 
apprise  the  plaintiff  clearly  of  all  he  intended,  and  no 
more.    The  rule  made  his  answer  wider  than  he  in- 
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tended.    He  simply  denied  the  allegations  of  the  com- 
plaint.   He  could  do  no  lenSy  if  he  defended  at  all. 

**  If  it  be  said  that  under  Sec.  441  the  defendant  may 
plead  as  many  defenses  as  he  may  have — and  in  this 
way  compel  the  plaintiff  to  come  prepared  to  meet  as 
many  grounds  as  he  would  have  had  to  meet  under 
the  general  issue — we  reply  that  the  argument  is  not 
Bound.  Under  the  view  we  have  taken,  the  defendajit 
may  protect  himself  against  unnecessary  costs  by  only 
putting  in  issue  the  allegations  of  the  complaint,  or  by 
conceding  them  to  be  true  and  setting  up  new  matter, 
thus  narrowing  the  proofs  upon  the  trial.  So,  under 
our  view,  the  plaintiff  is  protected  against  sham  de- 
fenses, which  may  be  stricken  out  on  motion. — Sec.  453. 
A  sham  answer  is  one  good  in  form  but  false  in  fact, 
and  not  pleaded  in  good  faith.  It  sets  up  new  matter 
which  is  false.— 6  How.  Pr.  Rep.,  p.  355;  9  How.  Pr. 
Rep-,  pp.  57,  215,  217;  Voorhies'  Code,  p.  177,  Note  B. 

"  But  if  it  be  true  that  under  a  simple  denial  in  the 
answer  the  defendant  may  give  in  evidence  any  defense 
formerly  admissible  under  the  general  issue,  the  pro- 
visions of  Sec.  453,  allowing  sham  answers  to  be  stricken 
out,  would  possess  but  very  little  practical  utility.    A 
simple  denial  could  not  be  treated  as  a  sham  answer; 
and  yet  all  the  purposes  of  vexation  could  be  as  well 
accomplished  by  it  as  by  separate  defenses.    So,  the 
provisions  of  Sec.  441,  requiring  defenses  to  be  sepa- 
rately stated,  would  be  almost  useless.    As  most  of 
these  new  matters  could  be  given  in  evidence  under  the 
negative  answer,  they  need  not  be  stated  at  all.    An- 
ciently, in   £ngland,  the  general  issue  was  seldom 
pleaded,  except  when  the  defendant  meant  wholly  ^ 
deny  the  allegations  of  the  declaration.    Matters  in  dis- 
charge of  the  action  were  specially  pleaded.    But  by 
Acts  of  Parliament  special  matter  was  allowed  to  be 
given  in  evidence,  under  the  general  issue,  in  certain 
cases,  affecting  public  officers.    The  rule  was  gradually 
extended  to  other  cases.    It  was  the  opinion  of  Sir 
William  Blackstone  that  this  relaxation  of  strictness, 
anciently  observed,  did  not  produce  the  confusion  anti- 
cipated.   This  supposition  prevailed  for  a  long  time, 
but  subsequent  experience  led  to  a  change  of  opinion. 
The  result  of  this  change  was  the  adoption  of  the  Reg. 
Gen.  Hil.  T.,  4  W.,  p.  4,  which  puts  an  end  to  the 
misapplication  and  abuse  of  the  general  issue,  and 
compels  a  defendant  in  terms  to  deny  particular  parts 
of  the  declaration,  and  to  plead  specially  every  matter 
of  defens^  not  merely  consisting  of  denial  of  the  alle- 
gations of  the  declaration.— 1  Gh.  Plea.,  pp.  473,  512. 
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These  regulations  restored  the  ancient  rule,  and  placed 
the  science  of  pkading  upon  its  true  principle-     The 
framers  of  the  New  York  Code,  from  whicb  ours  is 
mainly  taken,  would  seem  to  have  intended  to  accom- 
plish the  same  result.    It  has  been  there    held,  and 
seems  now  to  be  the  well  settled  rule,  that  ne^w  matter 
must  be  set  forth  in  the  answer.    Payment,  an  avrard, 
or  a  former  recovery,  must  be  pleaded  .•-Calk  ins  vs. 
Parker,  21  Barbour,  p.  275;  Brazil  vs.  Isham,  2  Kee- 
nan,  p.  17.    Such  defenses  admit  the  contract  as  allej^ed, 
but  avoid  it  by  matters  ex  post  facto.    The  decisions  of 
this  Court  have  not  been  uniform  upon  this  question. 
The  classification  of  defenses,  under  Section  45  of  the 
Practice  Act  of  1850,  was  the  same  as  that  under  Sec- 
tion 437  of  our  present  Code.    It  was  held  by  this  Court, 
in  several  cases,  that  all  new  matter  must  be  set  up  in 
the  answer.— 1  Cal.,  pp.  18, 195,  363,  372.    But  in  the 
case  of  Gavin  vs.  Annan,  Lord  &  Co,  2  Cal.,  p.  4ftf,  it 
was  held  that  a  general  denial  has  the  same  influence 
as  the  general  issue  at  common  law,  and  under  it 
accord  and  satisfaction  may  be  shown.    To  the  same 
effect  was  the  decision  in  the  case  of  McLarrin  vs. 
Spalding,  2  Cal.,  p.  510.'» 

The  general  denial  only  puts  in  issue  averments  made 
in  the  complaint.    New   matter   must    be    specially 
pleaded,  and  must  be  affirmatively  established. — Glazer 
vs.  Clift,  10  Cal.,  p.  303.    Where  a  negative  allegation 
is  made,  preceding  an  averment  by  the  opposite  party  of 
the  fHct  negatived,  it  constitutes  the  basis  of  the  issue 
joined  by  the  subsequent  averment,  and  the  latter  tra- 
verses the  negative  allegation  and  is  not  new  matter. — 
Frisch  vs.  Caler,  21  Cal.,  p.  71.    As  to  what  is  and  i* 
not  new  matter,  see,  also,  Goddard  vs.  Fulton,  21  Cal., 
p.  430;  Woodworth  vs.  Knowlton,  22  Cal.,   p.  164; 
Mulford  vs.  Estudillo,  23  Cal.,  p.  94;  Ayres  vs.  Bens- 
ley,  32  Cal.,  p.  620;  Coles  vs.  Soulsby,  21  Cal.,  p.  47. 

Where  the  averments  of  an  answer,  although  stated 
in  an  affirmative  form,  are  in  eftect  only  a  denial  ot  the 
allegations  of  the  complaint,  they  do  not  constitute 
new  matter  within  the  meaning  of  our  Practice  Act. 
If  the  answer,  either  directly  or  by  waj'  of  necesfaiy 
implication,  admits  tli^  truth  of  all  the  essential  avor^ 
ments  of  the  complaint  which  show  a  cause  of  action, 
but  sets  tbrth  facts  from  which  it  results  that,  notwith- 
standing the  truth  of  the  allegations  of  the  complaint, 
no  cause  of  action  existed  in  the  plaintiff  at  the  time 
the  action  was  brought,  those  fiicts  are  new  matter;  but 
if  the  fkcts  averred  in  the  answer  only  show  tliat  Fome 
essential  allegation  of  the  compjlaint  is  untrue,  then 
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they  are  not  new  matter,  but  only  a  traverse.  And, 
generally,  as  to  new  matter,  see  Goddard  vs.  Fulton, 
21  Cal.,  p.  430. 

43.  Matter  in  Abatement — Pleas  in  abatement 
are  not  favored,  and  the  party  must  prove  the  plea  as 
pleaded. — Thompson  vs.  Lyon,  14  Cal.,  p.  39.  Failure 
to  join. — Whitney  vs.  Stark,  8  Cal.,  p.  514.  Pendency 
of  prior  action. — Primm  vs.  Gray,  10  Cal.,  p.  522; 
Thompson  vs.  Lyon,  14  Cal.,  p.  39;  Calaveras  Co. 
vs.  Brockway,30  Cal.,  p.  325;  People  vs.  De  la  Guerra, 
24  Cal.,  p.  73;  O'Conner  vs.  Blake,  29  Cal.,  p.  312. 
Misjoinder  or  misnomer  of  parties  defendant. — "VVarner 
vs.  Wilson,  4  Cal.,  p.  310;  Dunn  vs.  Tozer,  10  Cal., 
p.  170;  Kowe  vs.  Bacigalluppi,  21  Cal.,  p.  632.  Chan^^e 
of  venue. — Tooms  vs.  Randall,  3  Cal.,  p.  438.  Non- 
presentment  of  claim  to  administrator. — Hentsch  vs. 
Porter,  10  Cal.,  p.  555.  Wherever  the  defense  is  that 
the  pla in tifi* cannot  maintain  any  action  at  any  time,  it 
must  be  pleaded  in  bar;  but  matter  which  only  defeats 
the  present  proceeding,  and  does  not  show  that  the 
plaintiff  is  forever  concluded,  must  generally  be  pleaded 
in  abatement. — Hentsch  vs.  Porter,  10  Cal.,  p.  655. 
Want  of  authority  in  the  attorney  of  record  to  com- 
mence an  action,  cannot  be  pleaded  in  abatement. — 
Turner  vs.  Caruthei's,  17  Cal.,  p.  431. 

44.  Answer  to  enable  Court  to  render  Cross 
Judgment  for  Defendant  for  value  or  Personal 
Property. — In  a  suit  to  recover  personal  property,  in 
order  to  enable  the  defendant  to  obtain  the  value  of  the 
property  on  judgment  of  dismissal  against  the  plaintiff 
for  default,  the  answer  must  contain  some  averment  as 
to  the  change  of  possession  from  defendant  to  plaintiff. 
The  judgment  of  return  or  value  is  in  the  nature  of  a 
cross  judgment,  and  must  be  based  upon  proper  aver- 
ments. Where  plaintiff  takes  the  property,  the  defend- 
ant must  claim  its  return  in  his  answer,  to  enable  the 
Court  to  give  the  judgment  in  the  alternative  form. — 
Gould  vs.  Scannell,  13  Cal.,  p.  430. 

45.  Objection  to  Pleading,  when  deemed 
waived;  Improper  Pleading,  how  cured. — Where 
an  equitable  estoppel  in  pais  is  not  properly  pleaded, 
but  on  the  trial  evidence  is  introduced  without  objec- 
tion, in  the  same  manner  as  if  it  had  been  properly 
pleaded,  and  a  verdict  is  rendered  upon  the  evidence 
without  objection,  the  objection  to  the  pleading  will  be 
deemed  waived,  and  the  case  will  be  considered  as 
though  the  estoppel  had  been  properly  pleaded. — Davis 
vs.  Davis,  26  Cal.,  p.  38.  The  introduction  of  evidence 
without  objection  in  support  of  it  will  not  cure  the 
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omission  of  specially  pleading  a  defense. — Smith  vs. 
Owen,  21  Gal.,  p.  11;  McComb  vs.  Reed,  28  Cal.,  p. 
289. 

46.  Answers  in  Justification.— See  Tbombur/fh 
vs.  Hand,  7  Cal.,  p.  554;  Walker  vs.  Woods,  15  Cal., 
p.  66;  Glazer  vs.  Clift,  10  Gal.,  p.  303;  Ck>les  vs. 
Soulsby,  21  Gal.,  p.  47,  and  cases  cited;  Xilley  vs. 
Scannell,  12  Gal.,  p.  73;  Lentz  vs.  Victor,  17  Cal.,  p. 
271;  Knox  vs.  Marshall,  19  Cal.,  p.  617;  Pico  vs.  CoU- 
mas,  82  Gal.,' p.  678;  Towdy  vs.  Ellis,  22  Cal.,  p.  650; 
Richardson  vs.  Smith,  29  Gal.,  p.  529;  McComb  vs. 
Reed,  28  Gal.,  p.  281. 

47.  Pleading  Statute  of  Limitation.  —  See 
Sees.  312  to  363,  ante,  and  notes,  and  particularly  Sec. 
458,  post. 

48.  Answer  in  Ejectment  Suit. — For  ^neral  mat- 
ters, see  Hawkins  vs.  Reichert,  28  Gal.,  p.  534;  Schenk 
vs.  Evoy,  24  Gal.,  p.  113;   Blankroan  vs.  Vallejo,  15 
Gal.,  p.  638;  Piercy  vs.  Sabin,  10  Gal.,  p.  22;  Powell 
vs.  Oullahan,  14  Gal.,  p.  114;  Williams  vs.  Youn|r»  ^7 
Gal.,  p.  403;  La  Rue  vs.  Oppenheimer,  20  Cal.,  p.  517; 
Gregory  vs.  Haynes,  13  Gal.,  p.  591;  Bodley  vs.  Fei^ 
guson,  30  Gal.,  p.  511;  Smith  vs.  Doe,  15  Cal.,  p.  100; 
Marshall  vs.  Shafter,  32  Gal.,  p.  176;  Stephens  vs.  Mans- 
field, 11  Gal.,  p.  363;  Patterson  vs.  Ely,  19  Cal.,  p.  28; 
McGarvey  vs.  Little,  15  Gal.,  p.  31;  Guy  vs.  Hanly,  21 
Gal.,  p.  397;  Bell  vs.  Brown,  22  Gal.,  p.  671;  Ladd  vs. 
Stevenson,  1  Gal.,  p.  18;  Moss  vs.  Shear,  25  Cal.,  p.  44; 
Burke  vs.  Table  3Jt.  Co,,  12  Gal.,  p.  403;  Wilson  ▼». 
Gleaveland,  30  Gal.,  p.  192;    Busenius  vs.  Coffee,  14 
Gal.,  p.  91;  Lestrade  vs.  BaHh,  19  Gal.,  p.  660;  Es- 
trade  vs.  Murphy,  19  Gal.,  p.  248;  Meador  vs.  Parsons, 
19  Gal.,  p.  294;  Davis  vs.  Davis,  26  Gal.,  p.  38;  Downer 
vs.  Smith,  24  Gal.,  p.  124;  Blum  vs.  Robertson,  24  Oal.| 
p.  146;  see,  however.  Sec.  379,  ante,  which  materially 
changes  the  former  law  as  to  ejectment  cases. 

49.  Stating  Fraud  sufficiently  in  Answer.— 
Gushee  vs.  Leavitt,  5  Gal.,  p.  160;  Ward  vs.  Packard, 
18  Gal.,  p.  391;  Lamott  vs.  Butler,  18  Gal.,  p.  32;  Kin- 
ney vs.  Osborne,  14  Gal.,  p  112;  King  vs.  Davis,  34 
Gal.,  p.  100;  People  vs.  Supervisors  San  Francisco,  27 
Gal.,  p.  666. 

50.  Actions  for  Divorce.— Gon ant  vs.  Gonant,  10 
Gal.,  p.  249;  Washburn  vs.  Washburn,  9  Gal.,  p.  475; 
Fox  vs.  Fox,  25  Gal.,  p.  687;  Bennett  vs.  Bennett,  29 
Gal.,  p.  599. 

51.  Verification  of  Inconsistent  Answer  wmnr 
Perjury. — Pleadings  will  be  construed  most  strongly 
against  the  pleader  when  a  &ct  which  is  directly  aveired 
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in  one  part  of  a  verified  pleading  is  in  another  part  di- 
rectly denied,  whether  it  Be  in  the  statement  of  several 
causes  of  action  in  a  complaint  or  of  several  defenses 
in  an  answer,  the  party  verifying  it  is  guilty  of  per- 
jury.— Bell  vs.  Brown,  22  CaK,  p.  671. 

(S  47.)     The  counter  claim  mentioned  in  the  Wh«i 
last  section  must  be  one  existing  in  favor  of  a  de-  Jjj^**^ 
fendant  and  against  a  plaintiff,  between  whom  a  seve- 
ral judgment  might  be  had  in  the  action,  and  arising 
out  of  one  of  the  following  causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the 
sk.iion; 

2-  In  an  action  arising  upon  contract;  any  other 
cause  of  action  arising  also  upon  contract  and  existing 
at  the  commencement  of  the  action. 

Note.— 1.  Counter  Claim— Evidence  of— Loss 
OF  Profits  as  a  Counter  Claim— Unliquidated 
Damages  as  Counter  Claim  —  Counter  Claim 

WHEN  not  set  up  IN  ANSWER  EVIDENCE  THEREOF, 

ETC.— In  Stoddard  vs.  TreadweU,  28  Cah,  pp.  303-309, 
Justice  Shafter,  in  a  very  elaborate  opinion  upon  these 
subjects,  says: 

'*The  answer  admits  the  one  thousand  six  hundred 
and  forty-three  dollars,  eiji^ht>'-seven  cents,  claimed  as 
due  on  the  sale  of  the  goods;  and  as  to  the  two  hun- 
dred and  fifty  dollars  claimed  for  personal  services  dur- 
ing the  month  of  October,  1862,  the  performance  of  the 
service  is  not  effectually  denied,  though  all  indebted- 
ness on  that  ground  is.  The  matters  of  defense  more 
particularly  relied  on  are  set  forth  in  a  6i)ecial  answer 
interposed  by  way  of  counter  claim.  The  answer  admits 
that  the  defendants  purchased  the  goods  and  good  will 
named  in  the  special  contract;  that  they  employed  the 
plaintiff  as  their  chief  clerk  and  managing  agent,  as 
claimed,  and  that  plaintiff  continued  in  their  employ- 
ment without  fault  until  the  ninth  of  December,  1861; 
but  avers  that  from  that  time  forth  he  did  not '  diligently 
or  fiaithfully,  or  to  the  utmost  of  his  ability  in  all  things, 
or  in  anything,  serve  defendants  as  he  was  bound  to  do 
under  said  contract,  but  on  the  contrary,  during  all 
said  time  from  December  9th,  1861,  and  more  particu- 
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larly  from  April,  1862,  to  October  2l8t,  1862,  he 
neglected  the  said  business  of  said  defendants,  in  yiolcL- 
tion  of  said  contract  and  to  the  great  damage  of  defend- 
ants.   That  during  all  said  time,  and  particularly  cltir- 
ing  the  entire  Spring  and  Summer  of  1862,  and    tkte 
Fall  thereof,  up  to  October  21st,  1862,  plaintiff  habit- 
ually failed  to  attend  to  defendants'  said  business, 
absented  himself  from  their  said  store  nearly  the  "wliole 
of  each  day,  and  engaged  himself  in  his  own  private 
affairs;  in  consequence  whereof  numerous  customers 
of  defendants  who  had  been  in  the  habit  of  dealin^^ 
with  plaintiff  prior  to  his  said  sale  to  defendants,  and 
also  with  defendants  subsequent  to  said  sale,  called  at 
said  store  to  make  purchases  of  goods,  but  not  finding' 
plaintiff  there  to  trade  with,  said  customers  went  avray 
and  traded  elsewhere,  which  they  would  -not  have  done 
had  plaintiff  been  present  attending  to  his  duties  under 
said  contract;  and  even  when  plaintiff  was  occasionally 
in  said  store  during  said  period,  he  manifested  no  interest 
in  defendants'  business,  and  made  no  efforts  to  keep  up 
said  business;  and  by  reason  of  such  neglect,  and  f^uch 
engaging  in  his  own  private  affairs,  defendants  have  sus- 
tained great  loss  and  damage,  amounting  to  more  than 
the  sum  claimed  by  plaintiff  in  his  complaint.    ♦    ♦    * 
That  thd  main  reason  of  plaintiff's  employment   by 
defendants  was  his  acquaintance  with  said  hardware 
business  in  Sacramento,  his  skill  therein,  his  knowledge 
of  the  persons  dealing  in  such  trade,  and  the  custom 
his  presence  (as  chief  clerk  and  managing  agent)  would 
bring  defendants;  and  that  by  reason  of  plaintiff 's  gross 
neglect  of  defendants'  business  as  aforesaid,  the  main 
consideration  of  said  stipulation  so  to  employ  plain  liff 
has  entirely  ikiled.    Defendants  pray  to  have  their 
damages,  sustained  as  aforesaid,  recouped  against  the 
amount  claimed  by  the  plaintiff,  and  for  judgment  for 
the  excess,  with  costs.   The  defendants  offered  to  prove 
that  the  expense  account  of  their  establishment  at  Sac- 
ramento was  larger  than  it  should  have  been;  that 
plaintiff  had  changed  the  boarding  place  of  the  hands 
employed,  with  a  view  to  promote  interests  of  a  rela- 
tive, who  was  employed  to  board  them  at  a  higher 
rate;  that  the  plaintiff  employed  another  relative  about 
the  store,  whose  services  were  entirely  unnecessary  to 
the  proper  management  of  the  business;  that  divers 
instructions  were  given  by  the  defendants  to  the  plain- 
tiff between  December  9th,  1861,  and  October  15th,  1862, 
relating  to  the  management  of  the  business,  which  the 
plaintiff  disobeyed.    The  plaintiff  objected  to  the  in- 
troduction of  this  testimony,  on  the  ground  that  theaa 
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various  acts-  of  misconduct  were  not  specially  pleaded. 
In  the  statement  of  the  counter  claim,  nothing  is  alleged 
as  the  ground  of  it  but  neglect,  the  precise  character  of 
"which  is  not  set  forth.  The  matters  which  the  defend- 
ants offdred  to  prove  are,  witH  the  exception  of  the 
disobedience  of  instructions,  acts  of  positive  miscon- 
duct; and  as  to  the  disobedience,  it  is  not  included  in 
the  specification  by  which  the  general  charge  of  negli- 
gence and  unfaithfulness  in  the  special  answer  is 
narrowed  down.  From  this  it  follows  that  the  testi- 
mony was  properly  excluded,  unless  it  was  admissible 
under  the  denial  of  the  plaintiff's  allegation  that  "he 
continued  to  act  as  the  chief  clerk  and  managing  agent 
of  said  defendants,  faithfully  and  honestly  prosecuting 
their  said  business,  and  not  engaging  in  any  business 
on  his  own  account,  and  doing  all  things  connected 
therewith  as  directed  by  said  defendants. 

"We  consider  that  the  evidence  offered  was  not  admis- 
sible under  the  denial.    The  employment  and  the  facts 
of  the  offer  being  assumed,  it  follows  that  the  defend- 
ants had  a  right  of  action  against  the  plaintiff,  sound- 
ing in  damages,  for  a  breach  of  his  undertaking.    The 
plaintiff's  action  is  not  based  upon  a  quantum  meruit, 
but  is  brought  to  recover  a  sum  stipulated,  and  by  the 
strict  inile  of  the  common  law,  the  defendants  could 
obtain  redress  by  cross  action  only. — Sedg.  on  Dam., 
Chap.   17.    But,  however  this  may  be,  the  defend- 
ants, under  our  system,  were  put  to  their  election  either 
to  oppose  their  claim  to  the  claim  of  the  plaintiff  or  to 
resort  to  a  cross  action ;  and  this  whether  they  claimed 
a  deduction  merely,  or  that  the  two  claims  were  the 
equivalents  of  each  other,  or  that  there  was  an  excess 
in  their  favor  for  which  they  sought  a  recovery. — Ruiz 
vs.  Norton,  4  Cal.,  p.  357;  Earl  vs.  Bull,  15  Cal.,  p. 
425;    Frothingham    vs.  Everton,   12  N.   H.,  p.  239; 
Cook  vs.  Mosely,  13  Wend.,  p.  277.    And  in  either 
alternative,  the  claim  cannot  bo  considered  in  this 
action,  for  the  reason  that  it  has  not  been  set  up  byway 
of  counter  claim.    The  right  or  demand  of  the  defend- 
ants is  a  counter  claim  by  legal  definition,  for  the 
defendants  mi.cjht  have  been  maintained  a  suit  upon  it 
(12  How.,  p.  311;  13  How.,  p.  249),  and  the  forty-sixth 
section  of  the  Practice  Act  requires  that  the  answer  of 
ft  defendant  who  would  avail   himself  of  a  counter 
claim  'shall  contain  a  statement'  of  it. — ^McKyring 
vs.  Bull,  16  N.  Y.,  p.  297.    The  counterclaim  asserted 
in  the  answer  goes  upon  grounds  distinct  from  those 
embraced  in  the  defendant's  offer  to  prove,  as  has  been 
'shown  already.    It  further  appears  from  the  record 
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that  the  defendants,  having  first  put  in  evidence  that 
the  plaintiff*  was   frequently  absent   from  the    store 
between  February  and  October,  1862,  and  that  people 
frequently  came  to  the  Ftore  and  a^ked  for  the  plain- 
tiff, and  lefl  on   finding  him  out,  inquired  of  a   -wit- 
ness as  follows:   *  What  effect  had  the  plaintifP^  ab- 
sence during  this  time  (between  February  and  October, 
1862,)  to  depreciate  the  businebs  of  the  store;  how  much 
damage  was  it  per  month?  *    The  question  was  objected 
to,  but  objection  overruled;  thereupon  the  witne«ip  was 
asked:  *  What  amount  of  additional  busineifs   would 
have  been  done  in  the  store  of  Tieadwell  &  Co.,  be- 
tween February  and  October,  1862,  if  the  plain tilT  had 
been  there  during  the  entire  of  the  day  attending  to  the 
business  of  the  store  as  he  had  previously  done  in  186*1  V 
The  question  was  objected  to,  on  the  ground  that  it  was 
too  general — that  defendants  must  prove  specific  acts. 
The  objection   was  sustained.     The  defendants   then 
offered  to  prove  by  the  witness,  the  amount  of  sales  per 
month  in  their  store  in  Sacramento,  from  February, 
1861,  to  October  of  that  year,  and  the  corresponding 
sales  from  February,  1862,  to  October,  1862,  and  to  show 
further,  what  the  profits  were  upon  such  sales  during  the 
said  intervals  respectively,  with  a  view  to  estimate  the 
damage  per  month  that  accrued  to  the  defendants  by 
reason  of  the  absence  of  the  plaintiff  from  the  store,  and 
his  neglect  of  their  business.    Plaintiff  objected,  on  the 
ground  that  the  testimony  was  incompetent  and  irrele- 
vant, and  that  the  damages  were  too  remote.      The 
Court  sustained  the  objection.    Neglect  by  plaintiff  of    ^ 
his  employer's  business,  consisting  in  frequent  absence 
from  the  store,  and  a  loss  of  custom  as  consc()uent 
thereon,  was  the  main  ground  of  the  counterclaim  set 
up  in  the  answer.    It  was  competent  for  the  defendants 
to  prove  the  neglect  stated — that  the  business  was  les- 
sened thereby — and  the  pecuniary  loss  resulting  there- 
from.   The  objection  taken  to  one  of  the  questions,  that 
it  was  too  general,  was  not  tenable.    The  question  put 
the  witness  broadly  upon   his  own  resources.     For 
aught  that  wc  can  know  to  the  contrary,  the  witness,  if 
he  had  been  permitted,  could  have  stated  directly  the 
additional  business  that  would  have  been  done  if  the 
plaintiff  had  not  been  guilty  of  the  inattention  alleged, 
and  on  cross-examination  the  grounds  of  his  estimate 
might  have  been  brought  out,  if  he  failed  to  state  them 
in  chief.    But  the  defendants,  accepting  the  ruling  of 
the  Court  that  the  question  was  too  general,  then  offered 
to  prove  directly  the  amount  of  sales  in  1861,  as  com- 
pared with  the  sales  of  1862,  showing  a  diminution  of 
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sales  and  profits  during  the  latter  year.  The  point  of 
the  objection  was,  that  the  defendants  could  not  claim 
for  a  loss  of  profits.  As  a  general  rule,  loss  of  profits 
cannot  enter  into  the  estimate  of  damages,  either  in 
actions  founded  on  tort,  or  on  contracts.  But  the  rule 
has  its  well  understood  exceptions  in  both  cases.  To 
say  that  the  defendants  here  cannot  claim  for  a  loss  of 
profit*  involved  in  a  diminution  of  business,  caused  by 
the  plaintiff's  neglect,  is  to  claim  impunity  for  the  neg- 
lect. Loss  of  profits,  as  an  element  of  damage  here,  is 
not  remote,  but  the  natural  and  first  effect  of  the  neg- 
lect alleged. — Sedg.  on  Dam.,  p.  72;  Masterton  vs.  The 
Mayor  of  Brooklyn,  7  Hill,  p.  62;  Lawrence  vs.  Ward- 
well,  6  Barb.,  S.  C,  p.  423;  Brackett  vs.  McNair,  14 
John.,  p.  170;  Sedg.,  pp.  337,  338. 

*'  But  it  is  said  that  the  testimony  was  properly  ex- 
cluded, for  the  reason  that  the  defendants  had  fully 
paid  the  plaintiff  for  his  services  for  all  the  months 
prior  to  the  month  of  October,  1862,  and  that  the 
defendants  therefore  had  no  right  to  offer  proof  as  to 
the  plaintiff's  conduct  except  during  that  month.  No 
authorities  are  cited  in  support  of  this  position,  nor  is 
any  principle  referred  to  supporting  it  The  obligation 
to  serve  was  entire,  the  plaintiff  engaging  for  five  years, 
at  a  round  salary  of  three  thousand  dollars  for  the  first 
three  years,  and  of  three  thousand  six  hundred  dollars 
for  the  last  two.  True,  the  salary  was  to  be  paid  in 
monthly  installments;  but  still,  the  obligation  of  the 
defendant  was  to  serve  for  five  years,  and  it  has  no  more 
reference  to  the  months  than  it  has  to  the  weeks  or 
days  that  go  to  make  up  the  full  period.  If  the  entire 
snJary  had  been  made  payable  at  the  end  of  the  service, 
and  the  defendants  had  then  paid  it;  the  payment  would 
not  have  precluded  them  from  bringing  an  action  for 
plaintiff's  neglect. — Barber  vs.  Rose,  5  Hill.,  p.  76. 
And  if  the  plaintiff  herein  had  recovered  each  one  of 
the  monthly  installments  by  action  as  fast  as  they 
accrued,  and  the  defendants  had  refrained  from  inter- 
posing any  counter  claim  for  a  breach  by  the  plaintiff 
of  his  contract,  they  would  still  have  had  the  right  to 
proceed  by  action  for  their  damages.  On  these  grounds, 
we  consider  that,  the  defendants  were  at  liberty  to 
charge  the  defendants  with  neglect  to  the  full  extent  of 
their  offer.  The  contrary  view  must  go  on  the  ground 
that  the  defendants,  by  paying  a  monthly  installment 
and  permitting  the  plaintiff  to  remain  in  their  service 
thereafter,  waived  the  neglect  that  accrued  during  the 
month  for  which  the  payment  was  made.  But  an 
omission  to  assert  a  cross  claim  when  a  demand  is  pre- 
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sented  for  payment  does  not  involve  a  waiver  of  the 
counter  claim ;  nor  is  a  mere  ombsion  to  discharge  an 
unfaithful  agent  or  servant  before  his  time  of  service 
has  expired,  to  be  treated  as  a  release  of  bis  transg^res- 
sions.    The  employer  in  such  caee  may  dischar^  the 
servant  as  matter  of  right,  but  the  servant  canoot  claim 
that  the  employer  should  either  discharge  him  or  ab- 
solve him  on  any  known  principles  of  fair  dealin^^,  for 
the  ser\'ant  always  has  it  in  his  power  to  protect  hiM 
own  interests  by  simply  doing  his  duty.     A^^in,  it 
is  urged  that  the  evidence  was  properly  excluded  for 
the  reason  that  the  cross  claim  was  for  unliquidated 
damages.    This  objection  is  not  well  taken.     Counter 
claims  are  what  the  Practice  Act  has  made  them  to  be. 
Where  the  principal  and  cross  claim  are  based  upon 
the  same  contract,  both  may  be  considered  in  the  same 
action,  however  the  damages  may  be  unliquidated;  and 
if  the  jury  £ud  a  balance  in  favor  of  the  defendant,  he 
may  have  judgment  and  execution  therefor  (Pattison 
vs.  Bichard?,  22  Barb.,  p.  lid;   Glason  vs.  Mom,  2 
Duer,  p.  639),  unless  the  plaintiff  came  to  the  principal 
claim  by  assignment.    We  furthermore  consider  that 
the  counter  claim  of  the  defendants  may  be  opposed  to 
the  sum  total  of  the  five  items  of  claim  set  up  in  the 
complaint.    Tlie  sale  of  the  goods,  the  promise  to  serve, 
and  the  correlative  undertakings  of  the  defendants,  are 
but  parts  of  one  contract.    That  contract  is  *  the  trans- 
action set  forth  in  the  complaint  as  the  foundation  of 
the  plaintifiT's  claim,'  and  the  counter  claim  pleaded 
'arises  out  of  that  transaction,*   and  is   'connected  * 
with  the  subject  of  the  action.* — Spencer  vs.  Babcock, 
22  Barb.,  p.  326.    But  the  rule  of  Jthe  Practice  Act  is 
broader  still,  and  allows  the  defendants  to  oppose  their 
claim  for  damages  to  all  the  plaintiff's  items.    The 
plaintiff's  '  action  arises  out  of  contract,'  not  only  as 
to  the  two  larger  items,  but  as  to  the  three  smaller  ones 
also.     The  counter  claim  likewise  'arises  upon  con- 
tract,' and  it  'existed  at  the  commencement  of  the 
action.'    Tlie  Practice  Act  enumerates  these  tests  only, 
and  all  others  are  excluded  by  intendment. — Signot  vs. 
Bedding,  4  E.  P.  Smith,  p.  162." 

2.  Whkn  Set-off  is  allowed,  and  what  Skt- 
OFF  MAY  C0KSI8T  OF. — A  decree,  rendered  in  an  action 
on  a  bond,  and  to  foreclose  a  mortgage  as  security 
therefor,  which,  after  reciting  the  amount  found  due  on 
the  bond,  directed  that  the  mortgaged  premises  be  sold, 
and  out  of  the  proceeds  the  costs  and  the  amount  dM 
on  the  bond  and  accruing  interest  be  paid,  and  thd 
Sheriff  pay  such  surplus  into  Court,  but  that  if  the     , 
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proceeds  were  insufficient  to  pay  the  debt,  interests,  and 
costa,  the  Sheriff  should  report  the  amount  of  such  defi- 
ciency or  balance,  and  the  plaintiff  have  execution 
against  the  defendants  for  the  deficiency,  merges  the 
original  debt  in  such  judgment,  so  far  as  to  make  it  a 
certain  and  liquidated  demand,  existing  at  the  date 
when  the  amount  of  balance  was  ascertained  by  the 
Sheriff,  sufficient  for  a  foundation  of  a  right  of  action 
as  set-off.  A  cestui  que  trust  who  is  insolvent  cannot 
in  equity  enforce  and  collect  through  his  trustee  a  judg- 
ment against  a  party  who  holds  a  just  and  valid  demand 
against  the  cestui  que  trust,  which  he  has  no  means  of 
enforcing  or  collecting  if  a  set-off  is  denied;  and  it  is 
unnecessary  that  the  demand  sought  to  be  used  as  a 
set-off  should  be  in  the  form  of  a  personal  judgment. — 
Hobbs  vs.  Duff,  23  Cal.,  p.  596.  The  next  position  is, 
that  the  rules  of  set-off  are  the  same  in  equity  as  at 
law.  It  is  true  that  Courts  of  law  and  equity  follow 
the  same  general  doctrines  on  the  subject  of  set-off; 
but  where  some  equity  intervenes,  independent  of  the 
fiict  of  mutual  unconnected  debts,  Courts  of  equity 
will  take  jurisdiction  and  determine  the  matter  upon 
the  principles  of  natural  equity.  And  when  the  law 
could  not  give  a  proper  remedy,  as  in  case  of  the  insol- 
vency of  one  of  the  parties,  equity  will  afford  relief. — 
Barb,  on  Set-off,  p.  190;  Lindsay  vs.  Jackson,  2  Paige, 
p.  681.  The  demands  in  this  case  are  judgments,  and 
the  aid  of  a  Court  of  equity  is  invoked  because  the 
defendants  in  one  of  the  judgments  are  insolvent,  and 
the  plaintiff  in  the  other  is  not  the  real  party  in  inter- 
est, but  a  trustee  for  the  insolvent  defendants  in  the 
other  judgments.  Each  of  these  facts  form  a  ground 
for  applying  to  a  Court  of  equity,  and  entitles  the  plain- 
tiffs to  equitable  relief.  On  a  complaint  filed  to  set-off 
one  judgment  or  decree  against  another,  the  jurisdic- 
tion of  a  Court  of  chancery  is  more  extensive  than  that 
of  common  law  Courts.  In  equity,  a  set-off  in  such 
cases  is  a  matter  of  right  and  not  of  discretion,  and  it 
depends  not  upon  the  statutes  of  set-off,  but  upon  the 
equitable  jurisdiction  of  the  Court  over  its  suitors. — 
Barb,  on  Set-off,  p.  194.  And  the  set-off  will  be  al- 
lowed as  between  the  real  parties  in  interest,  regardless  of 
a  nominal  party. — O'Connor  vs.  Murphy,  1  H.  Black., 
p.  657.  A  person  who  holds  a  claim  as  a  trustee  cannot 
have  it  set  off  against  a  demand  due  from  him  in  his 
own  right. — Fair  vs.  Mclver,  16  East.,  p.  130.  And 
upon  the  same  principle,  we  think  it  clear  that  a  set-off 
should  be  made  in  equity  as  between  the  real  parties  in 
interest,  even  though  one  of  the  judgments  is*in  the 
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name  of  a  trustee,  who  holds  for  the  use  and  1>enefit 
of  such  real  parties. — Wolf  vs.  Beales,  6  S.   &   R-t  p- 
242;  Barb,  on  Set-off,  pp.  16,  71-73.    In  other  -words, 
the  Court  will  decree  a  set-off  as  between    the    real 
owners  or  persons  beneficially  intere^^ted  in  the  several 
demands. — Russell  vs.  Conway,  11  Cal.,  p.  93.      An- 
other position  taken  by  the  appellants  is,  that  Fisher 
should  have  pleaded  the  balance  due  on  the  judgement 
of  foreclosure,  as  a  set-off  against  the  damages  in    the 
action  brought  by  Wm.  R.  Duff  against  him  and  the 
Knoxes  for  a  specific  performance;    and  not  having 
done  so,  the  plaintiffs  claiming  under  him  are  estopped 
or  barred  from  maintaining  this  action.    If  he  had  so 
pleaded  it  in  that  suit,  it  would  probably  have  heen 
held  that  the  Court  could  not  entertain  the  defense  or 
allow  the  set-off  in  that  action,  on  the  same  grounds 
that  it  was  ruled  out  in  the  subsequent  action  of  Duff 
vs.  Hobbs,  19  Cal.,  p.  646.    But,  independent  of  that, 
it  is  clear  that  a  party  does  not  lose  his  right  to  hrin^  a 
separate  action  for  a  demand  which  he  might  have 
pleaded  as  a  set-off,  but  neglected  to  do. — (Barb,  on 
Set-off,  p.  21;)  Hobbs  vs.  Duff,  23  Cal.,  p.  628. 

3.  Offsets— What  may  be. — Action  on  an  appeal 
bond,  in  which  defendants  claim  the  right  to  ofl&et 
the  balance  of  a  decree  in  a  foreclosure  suit,  which  tHey 
have  purchased  and  now  hold  against  D.  and  R.,  and 
eleven  other  defendants  in  that  suit,  u];>on  the  |px>and 
that  D.  and  R.  are  the  parties  beneficially  interested  in 
the  claim  in  suit  in  this  action,  and  that  they  and  the 
other  eleven  defendants  in  the  decree  sought  to  be  off- 
set are  insolvent.    It  was  decided  that  the  set-off  cannot 
be  allowed,  as  well  because  of  the  provisions  of  thia 
section,  which  requires  a  counter  claim  to  be  between 
parties  to  the  record,  between  whom  a  several  judg- 
ment might  be  had  in  the  action,  as  of  the  provisions 
of  Sees.  626  and  666,  post,  which  would  require   a 
judgment  for  the  excess  to  be  given  against  the  plain- 
tiff, although,  as  against  him,  it  is  not  claimed  that 
defendants  have  any  demand.    The  matter  set  up  in 
the  answer  is  not  a  defense,  legal  or  equitable,  in  any- 
other  sense  than  as  being  purely  an  offset,  and,  there- 
fore, such  matter  cannot  be  relied  on  as  an  equitable 
defense  independent  of,  and  beyond  the  right  of,  offset 
given  by  the  Code. — Duff  vs.  Hobbs,  19  Cal^  p.  646, 
commenting  on,  and  in  some  particulars  disapproving, 
Naglee  vs.  Palmer,  7  Cal.,  p.  M3,  and  Russell  vs. 
Conway,  11  Cal.,  p.  93,  and  citing  as  authority  the 
cases  of  Wheeler  vs.  Raymond,  5   Cowen,  p.  231; 
Warner  vs.  Barker,  3  Wend.,  p.  400;  Spencer  ys. 
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fiabcock,  22  Barb.,  p.  326;   Perreira  vs.  Depew,  4 
Abbott's  Pr.  R.,  p.  131. 

4.  What  Constitutes  an  Offset. — A  claim  to 
constitute  a  set-off  must  be  such  that  the  party  plead- 
ing it  could  obtain  a  several  judgment  upon  it;  and  a 
joint  debt  cannot  bo  made  a  set-off  againtt  a  several 
one.  To  justify  the  allowance  of  a  set-off  of  joint  debt 
due  from  plaintiff,  and  another  against  the  individual 
claim  of  plaintiff,  upon  equitable  grounds,  beside  show- 
ing that  the  joint  debtors  owe  a  considerable  amount, 
and  that  their  property  is  incumbered  by  judgments, 
mortgages,  and  attachments,  it  mu.^t  also  be  shown 
that  they  are  insolvent,  or  that  the  defendants  are  in 
danger  of  losing  their  demand. — Howard  vs.  Shores, 
20  Cal.,  p.  277. 

5.  Damages  for  breach  of  Contract  as  a 
Counter  Claim. — If  plaintiff  asks  in  his  complaint 
for  damages  for  the  breach  on  the  part  of  the  defendant 
of  a  written  contract  between  the  parties,  the  defend- 
ant may  interpose  in  his  answer  a  counter  claim  for 
damages  for  a  breach  of  the  contract  by  plaintiffs. — 
Dennis  vs.  Belt,    0  Cal.,  p.  247. 

6.  Counter  Claim  Dkfined.— A  counter  claim  is 
a  cause  of  action  in  favor  of  the  defendant,  upon  which 
he  might  have  sued  the  plaintiff  and  obtained  affirm- 
ative relief,  in  a  separate  action. — Belleau  vs.  Thomp- 
son et  al.,  Oct.  Term,  1867. 

7.  A  Joint  Claim  by  two  persons  must  not  bk 
set  up  as  a  Counter  Claim  by  one  Defendant, 
but  he  may  amend  and  aver  that  the  whole  interest 
therein  had  been  transferred  to  him. — Steams  vs. 
Martin,  4  Cal.,  p.  229;  but  if  the  legal  and  equitable 
liabilities  on  claims  of  money  become  vested  in  or 
may  be  urged  against  one,  they  may  be  set  off  against 
separate  demands,  and  vice  versa. — Russell  vs.  Con- 
way, 11  Cal.,  p.  101;  Collins  vs.  Butler,  14  Cal.,  p.  223. 

8.  What  is  necessary  to  constitute  Set-off  at 
law. — To  authorize  a  set-off  at  law,  the  debts  must  be 
between  the  parties  in  their  own  rights,  and  must  be 
of  the  same  kind  and  quality,  and  be  clearly  ascer- 
tained or  liquidated;  they  must  be  certain  and  deter- 
mined debts. — Naglee  vs.  Palmer,  7  Cal.,  p.  543;  see 
this  doubted,  however,  in  Duff  vs.  Hobbs,  19  Cal.,  p. 
6l6. 

9.  What  may  be  set  up  as  Counter  Claim,  etc., 
IN  suits  on  C«  ntracts. — Plaintiff  sues  for  balance 
due  on  a  contract  for  erecting  a  building,  and  a  small 
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*  fium  for  extra  work.    Defendant  seeks  to  offset  a  cli 
for  two  and  one  third  months'  rent  lost  bj  him, 
cause  of  the  neglect  of  plainiiff  to  finish  the  buildizi£^ 
within  the  time  specified  in  ^the  contract,  defend&zit 
having  at  the  date  of  the  contract  leased  the  bui]<3]n|^ 
to  responsible  tenants,  the  lease  to  take  effect  from,    tlie 
time  of  its  completion,  as  required  under  the  contraot; 
but  it  was  decided  that  defendant  cannot  offset    liis 
rents,  because  the  circumstances  show  that  the  con- 
tract was  modified  by  the  parties  as  to  the  time  for  tlie 
completion  of  the  building. — ^McGinley  vs.  Hardy,  IS 
Cal.,  p.  115. 

10.   COPAKTNKRSHIP  CLAIMS,  DeBTS,  KTC,  A8  SkT- 

0FF8,  WHEN. — A  party  may  purchase  cross  demands 
against  a-  partnership,  and  set  them  up  as  a  defense  to 
a  debt  due  by  him  to  a  partnership. — Naglee  vs.  Min- 
turn,  8  Cal.,  p.  540;  Marye  vs.  Jones,  9  Cal.,  p.  835. 
In  a  suit  to  recover  damages  for  breach  of  a  covenant 
to  indemnify  plaintiff  against  liabilities,  the  defendant 
cannot  set  up  as  a  counter  claim  demands  which  wers 
matters  of  partnership  between  the  parties. — Haskell 
vs.  Moore,  29  Cal.,  p.  437.    When  partners  are  sued  as 
factors  their  claim  for  disbursements,  commissions,  etc., 
need  not  be  stated  in  their  answer  as  set-offs. — ^Lubett 
vs.  Chauviteau,  3  Cal.,  p.  463. 

11.  Equity  WILL  knforce  Set-off,  when. — Wlwai 
the  parties  have  mutual  demands  against  each  other 
which  are  so  situated  that  it  is  impossible  for  the  party 
claiming  a  set-off  to  obtain  satit^laction  of  his  claim  by 
an  ordinary  suit  at  law  or  in  equity,  then  upon  the  filing 
of  a  bill  a  Court  of  equity  will  enforce  the  equitable  set- 
off.— Russell  vs.  Conway,  11  Cal,,  p.  93;  see,  also,  Col- 
lins vs.  Butler,  14  Cal.,  p.  227;  Hobbs  vs.  Duff,  23  Cal., 
p.  596. 

12.     JUDGItfENTB,     WHEK     SeT-OFFB,    AND    HOW. 

^hen  a  person  seeks  to  set  off  judgments  in  different 
Courts  he  must  go  into  the  Court  in  which  the  judg- 
ment again>:t  himself  was  recovered. — Russell  vs.  Con- 
way, 11  Cal.,  p.  101.  See,  also,  as  to  judgments  as  set- 
offs, Beckman  vs.  Manlove,  18  Cal.,  p.  888;  Collins  vs. 
Butler,  14  Cal.,  p.  227;  Porter  vs.  Liscom,  22  CaU  p. 
430;  and  particularly,  Hobbs  vs.  Duff,  23  Cal.,  p.  59S. 

13.  Breach  of  Warrakty  as  Coukter  Claim 
BY  WAT  OF  Recoupment.— See  Earl  vs.  Bull,  15  CaU, 
p.  425. 

14.  Set-offs  should  be  Specially  Pleaded. — 
See  Hicks  vs.  Green,  9  Cal.,  p.  75;  Wallace  va.  Bear 
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Biver  Water  and  Mining  Co.,  18  Cal.,  p.  461;  Bernard 
Ts.  Mullot,  1  Gal.,  p.  368;  Cole  vs.  Swanston,  I  Cal., 
p.  51. 

439.  If  the  defendant  omit  to  set  up  a  counter  when 

^  defendant 

claim  in  the  cases  mentioned  in  the  first  subdivision  „p  jjountlr* 
of  the  last  section,  neither  he  nor  his  assignee  can  ^^^^' 
afterw^ards  maintain  an  action  against  the  plaintiff 
therefor. 

440.  (§  48.)    When  cross  demands  have  existed  Counter 

\"  /  claim  not 

between  persons,  under  such  circumstances  that,  if  one  JjJJJ^^J^ 
had  brought  an  action  against  the  other,  a  counter  Swft?' 
claim  could  have  been  set  up,  neitlier  can  be  deprived 
of  the  benefit  thereof  by  the  assignment  or  death  of 
the  other;  but  the  two  demands  must  be  deemed  com- 
pensated so  far  as  they  equal  each  other.  But  a  claim 
existing  in  fevor  of  the  maker  of  a  negotiable  instru- 
ment and  against  a  holder  after  matunty,  intermediate 
between  the  payee  and  the  last  holder,  is  not  a  cross 
demand. 

Note.— Vinton  vs.  Crowe,  4  Cal.,  p.  809.  The  last 
claujip  is  added  to  the  section  at  the  instance  of  Justice 
Wallace.  Although  a  party  may  set  up  an  equitable 
defense  to  an  action  at  law,  his  remedy  is  not  confined 
to  that  proceeding.  He  may  let  the  judgment  go  at 
law,  and  file  his  bill  in  equity  for  relief. — Lorraine  vs. 
Long,  6  Cal.  p.  453. 

441.      (§  49.)     The  defendant  may  set  forth  by  Answer 

nay 

answer  as  many  defenses  and  counter  claims  as  he  may  contain 

•^  *'     several 

have.     They  must  be  separately  stated,  and  the  sev-  ^^^^  ®^ 
era]  defenses  must  refer  to  the  causes  of  action  which 
they  are  intended  to  answer,  in  a  manner  by  which 
they  may  be  intelligibly  distinguished.      The  defend-  Defendant 
ant  may  also  answer  one  or  more  of  the  several'  causes  answer 

*^  part  and 

of  action  stated  in  the  complaint  and  demur  to  the  pJ^S^ 
residue.  ^'^°^'^^*^*- 

Note.  —  Inconsistent  Defenses.  —  In  Bell  vs. 
Brown,  22  Cal.,  p.  079,  the  Court  say:  "  The  question  of 
inconsiittent  defenses  and  hypothetical  pleadings  under 
the  Code  has  been  adjudicated  by  the  Courts  of  other 
States  in  numerous  cases,  and  the  right  of  a  defendant 
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to  set  forth  as  many  defenses  as  he  thinks  proper  i« 
fully  recognized,  and  ali^o  that  pleading  one    defense 
cannot  be    held    a   ^vflive^  of  another   in     tbe    same 
answer,    even    though     inconsistent.     In    Sweet    vs. 
Tuttle,  4  Kern.,  p.  465,  May  hew  vs.  Robinson,  lO  Hqw. 
Pr.,  p.  162,  and  Bridge  vs.  Payson,  5  Sandf.,  p.  210,  a 
general  denial  and  plea  of  nonjoinder  of  defendants 
were  united  and  held  good.    So  in  Gardner  vs.  Clark, 
21  N.  Y.,  p.  399,  where  a  plea  of  performance   and  a 
former  action  pending  were  joined.    So  iu  I>oran  vs. 
Dinsmore,  20  How.  Pr.,  p.  503,  where  a  genera]  denial 
was  coupled  with  a  plea  of  payment.    So  in  Mott  va. 
Burnett,  2  *E.  D.  Smith,  p.  52,  it  was  held    that  the 
defendant  might  deny  making  the  note  sued  on,  alle^ 
a  set-off,  and  that  one  of  the  makers  of  the  note  had 
been  discharged  by  the  holder.   In  an  action  to  recover 
personal  property  it  was  held  the  defendant    might 
answer  by  a  general  denial  and  set  up  a  justification  of 
the  taking. — Harkley  vs.  Ogmun,  10  How.  Pr-,  p.  44- 
In  slander,  that  he  may  deny  the  charge  and  also  juS' 
tify. — Ormsby  vs.  Douglass,  6  Duer,  p.  665;  Butler  va- 
Wentworth,  17  Barb.,  p.  649;  9  How.  Pr.,  p.  282.     Soy 
also,  that  pleas  which  were  not  inconsistent  under  the 
former  practice  are  good  as  ant^wers  under  the  Code. — 
Lansing  vs.  Parker,  9  How.  Pr.,  p.  288.    Held^  too, 
that  a  defendant   should   never  be  required    to  elect 
between  a  denial  of  a  material  allegation  of  the  com- 
plaint and  new  matter  constituting  a  defense. — Hollen- 
beck  vs.  Clow,  9  How.  Pr.,  p.  289.    And  that  it  was 
not  necessary  that  the  several  defenses  in  an  answer 
should  be  consistent  with  each  other. — Stiles  vs.  Corn- 
stock,  9  How.  Pr.,  p.  48.    Also,  that  denials  of  allega- 
tions in  the  complaint  may  be  coupled  with  a  defense 
of  the  Statute  of  Limitations. — Ostrum  vs.  Bixby,  9 
How.  Pr.,  p.  57.    Held,  too,  that  a  defense  might  be 
hypothetically  predicat'cd  upon  a  fact  alleged  in  the 
complaint,  as  an  answer  af^er  denying  that  the  plaintiff 
was  the  owner  of  the  note  sued  on,  averred  that  if  the 
plaintiff  is  the  owner,  he  took  it  with  notice  of  a  failure 
of  the  consideration. — Brown  vs.  Byckman,  12  How. 
Pr.,  p.  813.     Or  if  the  defendant**,  by  their  agents, 
ever  is*sued  the  certificate  of  deposit  sued  on,  the  same 
has  been  paid. — Doran  vs.  Dinsmore,  20  How.  Pr.,  p. 
503.    Also  held  that  an  iniplied  admission  in  one  of 
the  defenses  set  up  in  an  answer  will  not  conclude  or 
estop  the  defendant  from  proving  another  defense  set 
up  in  the  same  answer,  as  each  defense  in  an  answer 
stands  by  itself,  and  an  admission  in  one  is  not  availa- 
ble against  the  others. — Swift  vs.  Kingsley,  24  Barb. 
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S.  C,  p.  541.  In  the  case  of  Ketchum  vs.  Zeriga, 
1  E.  D.  Smith,  p.  553,  this  question  was  very  fully 
examined,  and  the  right  of  a  defendant  to  file  incon- 
sistent defenses  and  hypothetical  pleadings,  under 
proper  circumstances,  was  fully  maintained.  In  the 
case  of  Youngs  vs.  Bell,  4  Cal.,  p.  201,  the  right  of  a 
defendant  to  set  up  several  distinct  defenses,  and  to 
rely  upon  all  of  them  in  order  to  put  the  plaintiff  to 
his  proof,  was  sustained,  and  it  was  held  that  he  was 
not  concluded  hy  one  plea  so  long  as  he  had  others 
which  went  to  the  whole  action. — See,  also,  Kidd  vs. 
Laird,  15  Cal.,  p.  182.  We  are  aware  that  there  are 
several  decisions,  both  in  our  own  and  other  Courts, 
which  have  laid  down  contrary  views,  but  the  weight 
of  principle  and  authority  is  in  favor  of  the  rule  that 
under  proper  circumstances  a  defendant  may  set  up 
several  defenses  in  his  answer,  inconsistent  with  each 
other,  though  each  defense  must  be  consistent  with 
itself.  The  cases  decided  by  the  Court  of  Appeals  in 
the  State  of  New  York,  and  reported  in  4  Keman,  p. 
465,  and  21  N.  Y.,  p.  399,  seem  to  have  settled  the  rule 
in  that  State.  The  view  we  take  harmonizes  the  new 
Code  with  the  well  established  principle  of  the  old 
system  of  practice.  "Works  on  pleadings  are  full  of 
precedents  and  forms  recognizing  fully  the  right  of  a 
defendant  to  file  several  pleas,  which,  though  they 
might  be  inconsistent  with  each  other,  were  required 
each  to  be  consistent  with  itself. — Bell  vs.  Brown,  22 
Cal.,  p.  679;  see,  also,  Klinck  vs.  Cohen,  13  Cal.,  p. 
623;  Uridias  vs.  Morrell,  25  Cal..  p.  31;  Wilson  vs. 
Cleaveland,  30  Cal.,  p.  192;  Bacouillat  vs.  Bene,  32 
Cal.,  p.  450." 

2.  Generally. — See  Nudd  vs.  Thompson,  34  Cal., 
p.  46;  Carpentier  vs.  Small,  35  Cal.,  p.  347;  Bacouillat 
vs.  Bene,  32  Cal.,  p.  450. 


CHAPTER  V. 

DEMURRER   TO   ANSWER. 


BiCTiON  443.  When  plaintiff  may  demur  to  answer. 
444.  Grounds  of  demurrer. 


448.    (§  50.)     The  plaintiff  may,  within  the  same  JJJi^^jff 
length  of  time  after  service  of  the  answer  as  the  de-  S  mwwot?' 
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fendant  is  allowed  to  answer  after  service  of  sunim ons, 
demur  to  the  answer  of  the  defendant. 

Groandsof       444.    The  demurrer  may  be  taken  upon  one    or 

demarrer. 

more  of  the  following  grounds: 

1.  That  several  causes  of  counter  claim  have  been 
improperly  joined; 

2.  That  the  answer  does  not  state  fiicte  suflS^cient  to 
constitute  a  defense  or  counter  claim; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or 
uncertain. 

Note. — When  inconsistent  defenses  are  set  up,  ftie 
defect  must  be  reached  by  motion  to  strike  out  one  of 
the  defenses.    If  a  motion  to  strike  out  wiU  not  reach 
or  cure  the  defect,  then  the  objection  may  be  reached 
by  demurrer;   and  if  no  objection  be  taken   to    the 
answer  on  this  ground,  defendant  on  the  trial  may  rely 
on  any  of  his  defenses,  as  under  the  old  system. — Klink 
vs.  Cohen,  13  CaL,  p.  628,  affirmed  in  Uridias  vs.  Mor- 
rill, 25  Cal.,  p.  37;  see,  also,  4  Sand.,  S.  C,  p.  680,  and 
cases  cited  in  Van  Santvord's  Pleadings,  p.  267.     Sut 
a  demurrer  cannot  be  stricken  out  as  a  sham  or  irre- 
levant defense;  it  can  only  be  disposed  of  in  the  usual 
way. — Larco  vs.  Casaneuava,  80  Cal.,  p.  660.    "Where 
the  plaintiff  claims  that  all  the  denials  are  bad,  if  the 
answer  contains  no  new  matter,  he  may  test  the  Euffi- 
ciency  of  the  denials  by  a  motion  for  judgment  upon 
the  pleadings,  or  by  motion  to  strike  out  the  answer  on 
the  ground  that  it  is  sham  and  irrelevant.    If  some  of 
the  denials  are  good,  and  the  others  bad,  he  may  move 
to  strike  out  the  latter.    Answers  consisting  of  denials, 
which  do  not  explicitly  traverse  the  material  allegatiozia 
of  the  complaint,  we  hold  so  far  sham  and  irrelevant 
within  the  meaning  of  the  statute. — Gay  vs.  Winter, 
34  Cal.,  p.  161;  see,  also.  People  vs.  McCumber,  18 
N.  Y.,  p.  315.    Though  certain  defenses,  by  way  of 
set-off,  are  pleaded  in  the  answer  in  a  very  informal 
and  inai-tiilcial  manner,  yet,  if  the  facts  showing  tha 
they  constitute  valid  claims  against  the  plaintiff  are 
sufficiently  stated,  the  defense  ought  not  to  be  struck 
out.— Wallace  vs.  Bear  River  Water  and  Mining  Co., 
18  Cal.,  p.  4C1.    An  answer  without  a  verification  to  a 
complaint,  duly  verified,  maybe  stricken  out  on  motion, 
and  judgment  asked,  as  upon  a  de&ult.— Drum  vs. 
Whiting,  9  Cal.,  p.  422.    The  motion  in  this  case  to 
strike  out  the  answers,  because  denying  on  information 
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and  bcliof,  was  properly  overruled. — Comerford  vs. 
Dupuy,  17  Cal.,  p.  30H,  A  verified  answer,  which  in 
any  part  contains  a  distinct  denial  of  a  fact  material  to 
plaintiff's  recovery,  cannot,  no  matter  how  defective  it 
may  be,  be  treated  as  a  nullity,  bo  as  to  entitle  plaintiff 
to  Judgement  on  the  pleadings. — Ghirardelli  vs.  Mc- 
Dermott,  22  Cal.,  p.  539.  When  plaintiff  moves  on 
affidavit  to  strike  out  a  defense  as  "sham,'*  the  defend- 
ant can  defeat  the  motion  by  making  affidavit  that  his 
defense  is  made  in  good  faith. — Gostorfs  vs.  Taaffei, 
HcCahill  &  Co.,  18  Cal.,  p.  885;  Wedderspoon  vs. 
Rogers,  32  Cal.,  p.  569,  an  i  cases  there  cited.  Inability 
of  counsel  to  obtain  defendant's  verification  in  time 
cannot  avail  in  resisting  a  motion  to  strike  out,  and  for 
judgment  after  the  answer  is  filed. — Drum  vs.  Whiting, 
9  Cal,,  p.  422.  If  an  answer  is  filed,  raising  an  issue, 
and  a  trial  is  had,  and  witnesses  are  sworn  and  ex- 
amined, and  the  Court  takes  the  case  into  considera- 
tion, it  cannot  then  strike  out  the  answer  of  the 
defendant  and  enter  his  default. — Abbott  vs.  Douglass, 
28  Cal.,  p.  296.  For  what  have  been  held  to  be  sham 
and  irrelevant  defenses — see  McDonald  vs.  B,  R.  Ss  A, 
W.  M.  Co.,  15  Cal.,  p.  145;  Weimer  vs.  Lowery,  11 
Cal,,  p.,  104;  Bates  vs.  S.  N.  L.  W.  Mining  Co.,  18 
Cal.,  p.  171.  Defendants  were  sued  on  a  note.  The 
complaint  was  not  verified,  but  set  out  the  note.  De- 
fendants pleaded  payment.  Plaintiff,  on  affidavits 
that  the  plea  was  false  and  pleaded  in  bad  faitl^ 
moved  to  strike  out  the  answer,  and  for  judgment, 
which  was  granted.  The  ruling  of  the  Court  was 
right.  "  Sham  "  answers  and  defenses  are  such  as  are 
good  in  form,  but  false  in  fact,  and  pleaded  in  bad 
faith;  and  that  such  answers,  when  consisting  of 
affirmative  defenses,  should  be  stricken  out. — Oostorft 
vs.  Taaffe,  McCahill  <&  Co.,  18  Cal.,  p.  385. 


CHAPTER  VL 


VERIFICATION   OF  PLEADINGS. 

SxcnoH  446.  Verification  of  pleadings. 

447.  Copy  of  written  instrument  contained  in  complaint  ad- 

mitted, unless  answer  is  verified. 

448.  When  defense  is  founded  on  written  instrument  set  out 

in  answer,  its  execution  admitted,  unless  denied  by 
plaintiff  under  oath. 

449.  Exceptions  to  rules  prescribed  by  two  preceding  sec- 

tions. 
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verifloa-  446.     (§§  51,  52,  55.)     Every  pleading  must  be  sub- 

pioadinga.  scribed  by  the  party  or  his  attorney;  and  when  the 
complaint  is  verified,  or  when  the  State,  or  any  officer 
of  the  State,  in  his  official  capacitj^,  is  plaintiff,  the 
answer  must  be  verified,  unless  an  admission  of  the 
truth  of  the  complaint  miglit  subject  the  party  to  a 
criminal  prosecution,  or  unless  an  officer  of  the  State, 
in  his  official  capacity,  is  defendant.  In  all  cases  of  a 
t  verification  of  a  pleading,  the  affidavit  of  the  party 

must  state  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on 
his  information,  or  belief,  and  as  to  those  matters, 
that  he  believes  it  to  be  true;  and  where  a  pleading  is 
verified,  it  must  be  by  the  affidavit  of  a  party,  unless 
the  parties  are  absent  from  the  county  where  the 
attorney  resides,  or  fiom  some  cause  unable  to  verify 
it,  or  the  fiicts  are  within  the  knowledge  of  his  attorney 
or  other  person  verifying  the  same.  When  the  plead- 
ing is  verified  by  the  attorney,  or  any  other  person 
except  one  of  the  parties,  he  must  set  forth  in  the  affi- 
davit the  reasons  why  it  is  not  made  by  one  of  the 
parties.  When  a  corporation  is  a  party,  the  verifica- 
tion may  be  made  by  any  officer  thereof. 

Note. — The  provisions  of  Sec.  2  of  an  Act  relating 
to  pleadings  in  behalf  of  the  State  or  officers  thereof, 
have  been  carried  into  the  preceding  section. — Stats. 
1864,  p.  261. 

1.  What  is  a  Sufficient  Vkrifigation. — 
Where,  in  ejectment,  the  verification  to  the  complaint, 
made  by  one  of  the  plaintiffs,  is  that  the  foregoing 
complaint  is  true  of  his  own  knowledge,  except  as  to 
•  the  matters  therein  stated  on  the  information  and  be- 

lief of  the  plaintiffs,  and  as  to  the  matters  he  believes 
it  to  be  true,  the  verification,  though  it  does  not 
follow  the  precise  form  of  the  statute,  yet  is  sufficient, 
although  the  p<''son  making  the  oath  does  not  state 
that  he  has  read  the  complaint,  or  heard  the  complaint 
read,  and  knows  the  contents  thereof.  Copies  of  the 
pleadings  and  proceedings  in  an  action  in  the  United 
States  Circuit  Court,  which  were  attached  to  an  answer 
as  exhibits,  need  no  further  verification  than  what 
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arises  from  the  averment  in  the  answer,  that  they  are 
such  copies;  no  distinct  verification  of  them  is  requi- 
site; were  it  otherwise,  the  ccrtificnte  of  the  United 
States  Circuit  Court  Clerk  is  sufficient.— Ely  vs.  Fris- 
bie,  17  Cal.,  p.  250.  If  the  pleading  does  not  contain 
a  statement  of  any  matter  on  information  and  belief, 
there  need  be  no  expression  of  belief  in  the  affidavit  as 
to  any  such  matter.  If  be  avers  matters  positively, 
the  verification  will  be  sufficient  if  his  affidavit  states 
that  the  pleading  is  true  of  his  own  knowledge;  if  he 
aver  matter  **  upon  information  and  belief,"  or  **upon  „ 

information  or  belief,*'  the  verification  will  be  sufficient 
if  his  affidavit  states  that  as  to  the  matters  thus  averred 
he  believes  the  pleading  to  be  true.  The  mere  observ- 
ance of  the  precise  letter  of  the  statute  is  not  required. 
It  WHS  not  necessary  that  the  verification  should  have 
been  made  by  both  of  the  plaintiffs.  The  affidavit  of 
one  of  them  was  sufficient. — Patterson  vs.  Ely,  19  Cal., 
p.  28.  Attorney  of  plaintiff  being  a  Notary  Public, 
may  attest  the  verification  of  the  complaint. — Kuhland 
vs.  Sedgwick,  17  Cal.,  p.  123. 

2.  "What  is  accomplished  by  Verificatiok— 
Objections  to  Verification  when  made,  etc.— 
By  verification  of  the  complaint,  the  plaintiff  can  re- 
quire a  sworn  denial,  and  thus  prevent  the  defendant 
from  interposing  a  general  denial  in  suits  on  promis- 
sory notes  or  bills  of  exchange. — Brooks  vs.  Chilton,  6 
Cal.,  p.  640.  Objection  to  the  want  of  verification  of  a  ' 
complaint,  where  the  same  is  required  by  the  Code, 
must  be  taken  either  before  answer  or  with  answer. 
The  filing  of  an  answer  is  a  waiver  of  the  objection. — 
Greenfield  vs.  Steamer  Gunnell,  6  Cal.,  p.  69,  An 
attorney  in  fact,  who  is  not  an  attorney  at  law,  cannot 
sign  his  name  to  a  complaint  for  his  principal  as 
'*  plaintiff's  attorney,'^  and  an  action  so  attempted  to  be 
commenced  is  void,  as  began  without  authority  by  an 

entire  stranger  to  the  plaintiff. — Dixcy  vs.  Pollack,  8  '^ 

CaU,  p.  570;  see  Wilson  vs.  Cleaveland,  30  Cal.,  p. 
192.  An  answer  to  a  verified  complaint  must  be  veri- 
fied, or  it  will  be  stricken  out  on  motion,  and  an  appli- 
cation for  a  judgment  as  upon  default  may  be  made  at 
the  same  time;  but  the  answer  need  not  be  verified 
when  the  defendant  would  be  excused  from  testifying 
as  a  witness  to  the  truth  of  any  matter  denied  by  such 
answer. — Drum  v.  "Whiting,  9  Cal.,  p.  422. 

3.  At  what  times  Verification  may  be  made. — 
To  a  complaint  verified,  the  defendant  filed  a  copy  of 
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the  original  verified  answer  by  mistake;  depositions 
were  taken  under  the  pleadin||[,  and  subsequently  went 
to  trial.  After  the  close  of  the  plaintiff's  evidence,  his 
counsel  then  for  the  first  time  brought  the  mistake  to 
the  notice  of  the  Court  by  moving  for  judgment  by 
default.  Held:  that  the  Cpurt  should  even  then  have 
allowed  the  defendant  to  have  verified  his  answer.— 
Arrington  vs.  Tupper,  10  Cal.,  p.  464;  sec,  also,  Latti- 
mer  vs.  Ryan,  20  Cal.,  p.  628.  When  the  complaint  is 
verified,  it  is  no  error  to  allow  the  defendant  to  verify 
his  answer  before  trial,  unless  such  would  act  as  a  sur- 
prise to  the  plaintifif. — Angier  vs.  Masterson,  6  Cal., 
p.  61. 

447.  (§  53.)  When  an  action  is  brought  upon  a 
written  instrument,  and  the  complaint  contains  a  copy 
of  such  instrument,  or  a  copy  is  rannexed  thereto,  the 
genuineness  and  due  execution  of  such  instrument  are 
deemed  admitted,  unless  the  answer  denying  the  same 
be  verified. 

Note. — The  genuineness  and  due  execution  of  a  note, 
a  copy  of  which  is  incori)orated  'in  the  complaint,  b 
admitted,  if  the  answer  be  not  verified. — Horn  V8. 
Volcajio  W.  Co.,  13  Cal.,  p.  62;  Kinney  vs.  Osborne, 
14  Cal.,  p.  113;  see,  also,  Corcoran  vs.  DaU,  32  Cal., p. 
83;  Burnett  vs.  Stearns,  33  Cal.,  p.  473.    And  if  a  copy 
of  a  bond  be  set  out  in  the  complaint,  an  answer  deny- 
ing its  execution  must  be  verified,  or  else  the  execution 
is  deemed  admitted. — Sacramento  Co.  vs.  Bird,  31  Cal., 
p.  66.    In  a  suit  brought  on  against  the  maker  of  a  prom- 
issory note,  by  a  special  indorsee,  the  plaintiff  must  prove 
the  genuineness  of  the  indorsement,  although  the  defend- 
ant has  not  denied  the  same  under  oath. — Grogan  vs. 
Ruckle,  1  Cal.,  p.  158;  citing, also,  Hardman  vs.  Cham- 
berlain, Norris'  Iowa  Bep.,  p.  104;  see,  also,  Youngs 
vs.  Bell,  4  Cal.,  p.  201.    It  is  clear  that  this  section  does 
not  extend  to  any  other  parties  than  those  who  are 
alleged  to  have  signed  the  instrument.    Where  an 
instrument  is  alleged  in  the  complaint  to  have  been 
executed  by  the  intestate,  it  is  not  necessary  that  his 
administrator  should  deny  the  signature  of  the  intestate 
on  oath.    It  must  be  proved.— Heath  vs.  Lent,  1  Gal.f 
p.  410. 

448.  (§  54.)  When  the  defense  to  an  action  is 
founded  on  a  written  instrument,  and  a  copy  thereof  is 
contained  in  the  answer,  or  is  annexed  thereto,  the 
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gennineness  and  due  exeeatioD  of  such  instrument  are 
deemed  admitted,  unless  the  plaintift*  jfile  with  the 
Clerk,  five  days  before  the  commencement  of  the 
term  at  which  the  action  is  to  be  tried,  an  affidavit 
denying  the  same. 

NoTB.— See  Ely  vs.  Friebie,  17  CaL,  p.  250,  cited  in 
Note  No.  1,  Sec.  i46,  ante. 

449.     (§54.)    But  the  execution  of  the  instruments  Exceptions 

^  '  to  rules 

mentioned  in  the  two  preceding  sections,  is  not  deemed  J^^'j'*^ 
admitted  by  a  failure  to  deny  the  same  under  oath,  if  JSJSo^ 
the  party  desiring  to  controvert  the  same,  is,  upon 
demand,  refused  an  inspection  of  the  original 


CHAPTER  Vn. 

GENERAL   RULES   OF  PLEADING. 

8^CTias  452,  Pleadings  to  be  liberally  construed. 

453.  Sham  and  irrelevant  answers,  etc.,  maybe  stricken  out. 

454.  How  to  state  an  account  in  pleadings. 

455.  Description  of  real  property  in  a  pleading. 

456.  Judgments,  how  pleaded. 

457.  Conditions  precedent,  how  to  be  pleaded. 

458.  Statute  of  Limitations,  how  pleaded. 

459.  Private  statutes,  how  pleaded. 

460.  Libel  and  slander,  how  stated  in  complaint.    Not  neces- 

saiy  to  allege  or  prove  special  damagjes. 

461.  Answer  in  such  cases. 

462.  Allegations  not  denied,  when  to  be  deemed  true.  When 

to  be  deemed  controverted. 

463.  A  material  allegation  defined. 

464.  Supplemental  complaint  and  answer. 

465.  Pleadings  subsequent  to  complaint  must  be  filed  and 

served. 

452.     (§  70.)    In  the  construction  of  a  pleading,  for  Pieadiaci 
the  purpose  of  detennining  its  effect,  its  allegations  uberaiiy 

00X18  truoQ. 

laost  be  liberally  construed,  with  a  view  to  substantial 
justice  between  the  parties, 

NoTjE.— All  pleading  is  taken  most  strongly  against 
the  pleader  (£aflhaw  vs.  Kashaw,  3  Cal.,  p.  322;  Moore 
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vs.  Besse,  80  Cal.,  p.  570;  Green  vs.  Covillaud,  10  Oal., 
p.  317);  but  this  rule  docs  not  apply  where  the  plc*a4ier 
confesses  his  pleading  is  bad,  and  that  it  impcrfeetly 
and  ambiguously  expresses  his  meaning  and  intent,  Rn<l 
therefore  appeals  to  the  mercy  of  the  Court  to    be 
allowed  to  amend  it  in  furtherance  of  justice,  so  as  ta 
present  his  case  more  clearly. — Nevada  County    and 
Sacramento  County  Canal  Company  vs.  Kidd,  28  Cal., 
p.  684;  see,  also,  Felch  vs.  Beaudry,  40  Cal.,  p.  440. 
Nor  does  the  rule  apply  when  it  would  make  tfce  plead- 
ing absurd,  if  it  will  bear  any  other  construction. — 
Marshall  vs.  Shafter,  82  Cal.,  p.  170.    In  construin£^  a 
pleading,  an  isolated  sentence  should  not  he  taken  sep- 
arated from  its  context,  and  the  effect  of  an  indc'pen- 
dent  averment  given  to  it,  unless  from  the  whole  plead- 
ing such  appears  to  have  been  the  plain  intent. — Farish 
vs.  Coon,  40   Cal.,  p.  33.    By  substantial  justice  is 
meant  substantial  ^^^aZ  justice,  to  be  ascertained  and 
detei  mined  by  fixed  rules  and  poi>itive  statutes,  and  not 
the  abstract  and  varying  notions  of  equity  which  may- 
be entertained  by  each  individual. — Stevens  vs.  Ro^^s,  1 
Cal.,  p.  98;  see,  also,  Rowe  vs.  Chandler,  1  Cal.,  p- 167. 

Sham  and        453.     (§§  50,  57.)     Sham  and  irrelevant  answers, 

iirelevant 

answers,      and  irrelevant  and   redundant  matter  inserted   in  a 

€tc.«  may 

be^trioken  pleading,  may  be  stricken  out,  upon  such  terms  as  the 
Couii;  may,  in  its  discretion,  impose. 

NoTK.— 1.  Sham  Answers. — See  particularly  Piercy 
vs.  Sabin,  10  Cal.,  p.  27,  commented  on  in  Note  No. 
42  to  Sec.  437,  ante.  A  sham  answer,  said  the  Court, 
in  Piercy  va.  i^abin,  10  Cal.,  p.  27,  was  one  good  in 
form  but  false  in  fact,  and  not  pleaded  in  good  faith. 
The  same  doOnition,  substantially,  was  given  by  the 
Court  of  Appeals  of  New  York  in  the  case  of  the  Peo- 
ple vs.  McCumber,  18  N.  Y.,  p.  315.  It  was  suggested, 
however,  that  the  power  to  strike  out  should  be  care- 
fully exeicised,  and  not  extended  beyond  its  just  limits 
**It  is  a  power,"  says  the  Court,  '*  simply  to  inquire 
whether  there  is,  in  fact,  any  question  to  be  tried,  and 
if  there  is  not,  but  the  defense  is  a  plain  fiction,  to  strike 
out  the  fictitious  defense.  When  a  defendant,  on  a  mo- 
tion to  strike  out  his  defense  as  sham,  supports  it  by  an 
afi&davit,  stating  specially  iU  general  grounds,  he  can- 
not, as  a  general  rule,  be  deprived  of  a  trial  in  the 
«  ordinary  mode;  a  case  for  striking  out  does  not  exii^t." 

"Whether  the  statute  applies  to  any  but  afiSrmativc  de- 
fenses, it  is  unnecessary  to  determine;  but  there  is  no 
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doubt  that  where  afSrmative  matter  is  falsely  pleaded 
for  the  purpose  of  delay,  it  should  be  stricken  out.  If 
the  defense,  however,  be  bona  fide,  the  affidavit  of  de- 
>  fendant  to  that  effect  will  bo  a  sufficient  answer  to  any 
attempt  to  strike  it  out. — Gastorfs  vs.  TaaflTe,  18  Cal., 
p.  387.  When  the  plaintiff  claims  that  all  the  denials 
are  bad,  if  the  answer  contains  no  new  matter,  he  may 
test  the  sufficiency  of  the  denials  by  a  motion  for  judg- 
ment upon  the  pleadings,  or  by  motion  to  strike  out 
^  the  answer,  on  the  ground  that  it  is  sham.    If  some  of 

the  denials  are  deemed  good  and  the  others  bad,  he 
may  more  to  strike  out  the  latter.  This  course  is 
authorized  under  this  section.  Answers  consisting  of 
denials  which  do  not  explicitly  traverse  the  material 
allegations  of  the  complaint,  we  hold  to  be  so  far  sham 
and  irrelevant,' within  the  meaning  of  the  statute. — 
The  People  vs.  McCumber,  18  N.  Y.,  p.  315;  Gay  vs. 
Winter,  34  Cal.,  p.  161. 

2.  Immatbrial,  Redundant,  or  Irrelevant 
Mattkr. — All  redundant,  immaterial,  or  irrelevant 
matter  should  be  stricken  out. — Bowen  vs.  Aubrey,  22 
Cal.,  p.  566;  Guy  vs.  Washburn,  23  Cal.,  p.  Ill;  Wil- 
son vs.  Cleaveland,  30  Cal.,  p.  192;  Larco  vs.  Casa- 
neuava,  30  Cal.,  p.  061;  Felch  vs.  Beaudry,  40  Cal.,  p. 
440. 

3.  Frivolous  Defense. — An  answer  by  the  payer 
of  a  note  that  the  plaintiff  is  not  the  lawful  owner  or 
holder  of  the  instrument  sued  on,  when  upon  its  face  it 
runs  to  him,  and  which  discloses  no  issuable  fact  in 
support  of  such  denial,  is  simply  frivolous. — Felch  vs. 
Beaudry,  40  Cal.,  p.  440.  See  furtlier  sections  of  this 
Code,  relating  to  complaint,  answer,  and  demurrer. 

454,  (§  56.)  It  is  not  necessary  for  a  party  to  set  powto 
forth  in  a  pleading  the  items  of  an  account  therein  account  in 
alleged,  but  he  must  deliver  to  the  adverse  party, 
within  five  days  after  a  demand  thereof  in  writing,  a 
copy  of  the  account,  or  be  precluded  from  giving  evi- 
dence thereof.  The  Court,  or  a  Judge  thereof,  or  a 
County  Judge,  may  order  a  further  account,  whenthe 
one  delivered  is  too  general,  or  is  defective  in  any  par- 
ticular. 

Note. — The  objection  that  a  bill  of  particulars  is  not 
properly  verified  by  the  oath  of  the  party  comes  too 
late  upon  the  trial.  If  the  bill  is  not  satisfactory  to  the 
defendant,  either  because  it  is  defective  in  form  or  in 
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Bubstance,  or  becauBe  it  is  not  verified  by  the  plaintiff, 
he  should  immediately  return  it,  or  move  the  Court  for 
a  further  or  amended  bill. — Dennison  vs.  Smith,  1  Cal., 
p.  437;  see,  ilso,  Providence  Tool  Company  vs.  Prader, 
82  Cal.,  p.  634;   Conner  vs.  Hut<:hin?on,  17    Cal.,  p. 
280.    In  an  action  upon  a  note,  defendant,  in  ^neral 
terms,  without  items,  set  up  an  account  for  ^ork  and 
labor,  and  for  money  paid,  etc.    Plaintiff  asked  for  a 
copy  of  the  account,  which  was  furnished  by  defendant. 
Plaintiff  gave  notice  that  he  would  move  t^e  Court 
"for  a  further  account  of  particulars,"  etc.;   and  on 
hearing,  the  Court  ordered  the  same,  which  defendant 
supplied.    On  the  trial  plaintiff  oidered  hia  note,  and 
rested.    Defendant  offered  evidence  of  the  account  set 
up  in  the  answer,  to  which  plaintiff  objected,  on  the 
ground  that  "defendant  had  not  furnished  an  addi- 
tional bill  of  particulars,**  and  the  Court  ruled  out  the 
evidence.    This  was  an  erroneous  ruling:  first,  because 
the  order  for  a  further  account  was  defective,  in  not 
stating  the  particulars,  in  reference  to  which  a  further 
specification  was  required;   and  second,  if  the  bill  of 
particulars,  delivered  under  the  order  of  the  Court,  was 
not  satisfactory,  and  plaintiff  intended  to  object  to  any 
evidence  upon  the  subject,  he  should  have  obtained, 
previous  to  the  trial,  an  order  excluding  such  evi- 
dence.   Where  a  copy  of  the  account  sued  on,  or  set 
forth  in  the  answer,  is  called  for  under  this  section  of 
the  Code,  the  items  of  the  account  furnished  must  be 
stated  with  as  much  particularity  as  the  nature  of  the 
case  admits  of;  but  the  law  does  not  require  impossi- 
bilities; and  if  the  party  gives  the  items  as  definitely 
as  he  can,  he  does  not  forfeit  his  rights  because  of  his 
inability  to  comply  with  a  further  demand  for  particu- 
lars.— Conner  vs.  Hutchin.«on,  17  Cal.,  p.  280.    Where 
the  complaint  set  forth  the  bill  of  sale  in  its  precise 
words,  it  was  held  not  to  be  defective  in  the  descriptioa 
of  the  quantity  of  the  goods  sold.    A  party  must  be 
presumed  to  know  what  was  intended  by  his  own 
account. — Cochran  vs.  Goodman,  3  Cal.,  p.  244.    If* 
in  an  action  to  recover  a  certain  amount  due  for  lejifal 
services,  the  complaint  is  in  general  terms,  and  the 
defendant  asks  for  and  receives  a  bill  of  particulars,  be 
can  make  no  objection  to  admitting  evidence  under  it 
Tompkins  vs.  Mahoney,  32  Cal.,  p.  231. 


I 
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(§  68.)    In  an  action  for  the  recovery  of  real  Deraiptioa 
property,  it  must  be  described  in  the  complaint  with  l^f^[^ 
such  certainty  as  to  enable  an  officer,  upon  execution, 
to  identify  it. 

Note.— -This  section  formerly  was  as  follows:    "In 
an  action  for  the  recovery  of  real  property,  such  prop- 
erty shall  be  described  with  its  metes  and  bounds  in 
the  complaint."    Foreclosure  suits  were  not  controlled 
•  by  this  section  (Emeric  vs.  Tams,  6  Cal.,  p.  156);  and 

ander  this  section,  as  it  then  stood,  it  was  held  that  a 
complaint  describing  land  by  a  certain  name  was  as 
good  a  description  as  one  by  metes  and  bounds,  if  it  can 
be  rendered  suflBciently  certain  by  evidence. — Castro  vs. 
Gill,  5  Cal.,  p.  40;  Stanley  vs.  Green,  12  Cal.,  p.  148; 
see,  also,  Doll  vs.  Fellets,  16  Cal.,  p.  432;  Whitney  vs. 
Buckmnn,  19  Cal.,  p.  300;  Paul  vs.  Silver,  16  Cal.,  p. 
73;  Green  vs.  Palmer,  15  Cal.,  p.  411;  Grady  vs.  Early, 
18  Cal.,  p.  108;  Carpentier  vs.  Grant,  21  Cal.,  p.  140; 
Moss  vs.  Shear,  30  Cal.,  p.  468.  The  language  of  the 
section,  as  it  now  stands,  seems  to  express  the  general 
intent  of  the  decisions  of  our  Supreme  Court.  For  de- 
scription of  real  property,  see  Piercy  vs.  Crandall,  34 
Cal.,  p.  344. 

466.  (§  59.)  In  pleading  a  judgment  or  other  Jndar- 
determination  of  a  Court,  officer,  or  Board,  it  is  not  pleaded. 
necessary  to  state  the  facts  conferring  jurisdiction,  but 
such  judgment  or  determination  may  be  stated  to  have 
been  duly  given  or  made.  K  such  allegation  be  con- 
troverted, the  party  pleading  must  establish  on  the 
trial  the  facts  conferring  jurisdiction. 

Note.— 1.  Generally. — In  this  case  the  certificate 
states  that  A.  W.  Bradford  is  Surrogate  of  the  City 
and  County  of  New  York,  and  acting^  Clerk  of  the 
Surrogate's  Court;  that  he  has  compared  the  transcript 
of  the  papers  with  the  original  records  in  the  matter 
of  the  estate  of  William  Young,  and  finds  the  same  to 
he  correct,  and  a  true  copy  of  all  the  proceedings;  and 
that  the  certificate  is  in  duo  form  of  law — in  testimony 
whereof  he  sets  his  hand  and  afilxes  his  seal  of  ofiSoe. 
"We  do  not  see  what  more  could  be  required  to  authen- 
ticate to  us  the  records  which  the  oflficer  certifies.  If 
the  papers  show  upon  their  face  the  jurisdiction  of  the 
Court,  it  is  not  necessary  that  the  complaint  should 
aver  this  jurisdiction;  and  if  it  were,  then  the  defect 
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should  have  been  noticed  by  demurrer,  not  by  motion. 
to  exclude,  or  objection  to  the  admissibility  of 
transcript.    Here  it  seems  the  Surrogate  is  Judge 
Clerk  of  the  Court.    This  being  so,  it  was  only 
sary  that  the  certificate  should  state  the  main 
which  are  made  necessary  by  the  Acts  of  Congress   to 
the  authentication  of  the  records  of  a  Court  which,  li&s 
both  Judge  and  Clerk. — Low  vs.  Burroughs,  12  Oa1.« 
p.  188.    In  an  action  on  a  note,  the  answer  alle^^ci 
the  dii^chargo  in  insolvency  of  defendant,     plaintiff 
demurred  to  the  answer,  on  the  ground  that  it   clid 
not  allege  that  the  note  was  described,  set  foKh,  and 
included  in  defendant's  schedule.    It  was  decided  tliat 
under  this  section  of  the  Code  it  was  sufficient  to  allege 
in  the  answer  that  a  judgment  had  been  duly  ren- 
dered, discharging  defendant  from  the  demand  sued 
on;  and  that  whether  the  demand  was  sufficiently  de- 
scribed was  matter  of  evidence,  to  be  determined  on 
the  trial,  by  inspection  of  the  record, — Hanscom  vs. 
Tower,  17  Cal.,  p.  521. 

2.  Judgments  of  Justices'  Courts. — A  person 
asserting  a  right  under  the  judgment  of  a  Justice 
must  affirmatively  show  every  fitct  necessary  to  confer 
such  jurisdiction. — Swain  &  Marsh  vs.  Chase,  12  Cai.* 
p.  283. 

3.  Judgment  of  a  Probate  Court.-— Where  a 
judgment  of  the  Probate  Court  is  pleaded  it  is  unneces- 
sary to  allege  the  facts  conferring  juriirdiction,  but  the 
judgment  may  be  stated  to  have  been  duly  rendered. 
Beans  vs.  Emanuelli,  36  Cal.,  p.  117. 

4.  Judgment  of  a  Board.— The  words  "  or  Board  " 
are  an  addition  to  the  old  section. — See  Himmelman 
vs.  Danos,  35  CaU,  p.  448.  It  was  held  that  a  com- 
plaint to  recover  an  assessment  on  a  lot  in  San  Fran- 
cisco for  street  improvements  should  show,  either  by 
general  or  special  avciment,  a  compliance  by  the  Board 
of  Supervisors  with  all  the  steps  prescribed  by  statute 
to  confer  jurij^diction  upon  the  Board. — Himmelman 
vs.  Danos,  35  Cal.,  p.  448. 

Conditions  467.  (§  60.)  In  pleading  the  performance  of  con- 
Kwto^be'  ditions  precedent  in  a  contract,  it  is  not  necessary  to 
state  the  facts  showing  such  performance,  but  it  may 
be  stated  generally  that  the  party  duly  performed  all 
the  conditions  on  his  part,  and  if  such  allegation  be 
controverted,  the  party  pleading  must  establish,  on  the 
trial,  the  facts  showing  such  performance. 
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Note. — If  the  action  is  on  an  executory  contract,  • 

and  eac}i  party  has  somc^thing  to  perform  before  the 
other  can  be  placed  entirely  in  default,  the  party  seek- 
ing to  enforce  it  against  the  other  must  aver  in  his  com- 
plaint a  pertbrmance  or  tender  of  performance,  or  a 
readiness  to  perform,  on  his  part. — Barron  vs.  Frink, 
30  Cal.,  p.  486;  see  Mickle  vs.  Sanchez,  1  Cal.,  p.  200. 
An  averment  that  the  plaintiff  had  fully  performed,  on 
his  part,  all  conditions  of  the  contract,  is  an  allegation 
of  performance  sufficiently  explicit  under  this  section. — 
Cal.  Steam  Nav.  Co.  vs.  Wright,  6  Cal.,  p.  258.  A 
general  statement  of  the  performance  of  conditions 
precedent,  is  sufficient  in  cases  of  contract,  but,  in  all 
other  cases,  the  facts  showing  a  performance  must  be 
specially  pleaded.  If  an  Act  of  the  Legislature  pre- 
scribes conditions  precedent  on  the  performance  of 
which  title  to  land  may  be  recovered,  in  pleading  such 
title  a  performance  of  all  the  acts  required  under  the 
law  must  be  averred. — People  vs.  Jackson,  24  Cal.,  p. 
630;  see,  also,  generally,  Bensley  vs.  Atwill,  12  Cal.,  p. 
231;  Gibbons  vs.  Scott,  15  Cal.,  p.  284;  Himmelman 
vs.  Danoi!,  35  Cal.,  p.  448.  The  performance  of  all 
conditions  which  are  precedent  to  the  liability  of  the 
defendant,  whether  founded  upon  a  contract  or  a  statute, 
roust  be  alleged  in  some  form,  either  general  or  special. 
In  actions  upon  contracts  a  general  allegation  of  per- 
formance of  conditions  precedent  is  under  this  section 
(457)  ef  the  Code  sufficient.  But  a  general  allegation 
of  performance  of  conditions  prescribed  by  a  statute 
has  not  been  so  declared,  and  is  not,  therefore,  suffi- 
cient.— Himmelman  vs.  Danos,  85  Cal.,  p.  448;  citing 
the  cases  of  Dye  vs.  Dye,  11  Cal.,  p.  163;  People  vs. 
Jackson,  24  Cal.,  p.  680. 

458.    In  pleading  the  Statute  of  Limitations  it  is  statute  of 

Limita" 

not  necessary  to  state  the  facts  showing  the  defense,  H®'?^^^ 
but  it  may  be  stated  generally  that  the  cause  of  action 

is  barred  by  the  provisions  of  Section (giving  the 

number  of  the  section  and  subdivision  thereof,  if  it  is 
80  divided,  relied  upon)  of  The  Code  of  Civil  Pro- 
cedure; and  if  such  allegation  be  controverted,  the 
party  pleading  must  establish,  on  the  trial,  the  facts 
showing  that  the  cause  of  action  is  so  barred. 

Note. — The  Commissioners  say  in  their  report  that 
they  introduced  this  section  believing  that  a  pleading 

51— Vol.  I. 
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Private 
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how 
pleaded. 


Libel  and 
■lander, 
how  stated 
in 
complaint. 


under  it  will  be  more  conciee,  and  at  the  same  time 
will  afford  to  the  opposite  party  all  the  information 
necessary  to  enable  him  to  meet  the  defense  made. 
The  utility  of  the  section  is  manifest.  For  instance,  if 
the  action  be  for  the  recovery  of  the  possession  of  a 
mining  claim,  instead  of  the  lengthy  averments  now 
required,  the  plea  will  be  as  follows:  "Defendant 
avers  that  the  cause  of  action  is  barred  by  the  pro  vir- 
ions of  Sec.  320  of  the  Code  of  Civil  Procedure.'* 

469.  (§  61.)  In  pleading  a  private  statute,  or  a 
right  derived  therefrom,  it  is  sufficient  to  refer  to  such 
statute  by  its  title  and  the  day  of  its  passage. 

NoT2£.--See  Dye  vs.  Dye,  11  Cal.,  p.  163. 

460.  (§  62.)  In  an  action  for  libel  or  slander  it  is 
not  necessary  to  state  in  the  complaint  any  extrinsic 
facts  for  the  purpose  of  showing  the  application  to  the 
plaintiff  of  the  defamatory  matter  out  of  which  the 
cause  of  action  arose;  but  it  is  sufficient  to  state,  gen- 
erally, that  the  same  was  published  or  spoken  con- 
cerning the  plaintiff;  and  if  such  allegation  be  contro- 
verted, the  plaintiff  must  establish  on  the  trial  that  it 
was  so  published  or  spoken. 

Note. — Where  the  words  complained  of  were  not  in 
themselves  libelous,  it  should  be  averred  what  the  de- 
fendant intended  and  understood  them  to  mean,  and 
what  they  were  understood  to  mean  by  those  to  whona 
they  were  published.    And  where  the  complaint  only 
averred  a  libelous  intent  and  meaning  on  defendant's 
part  in  publishing  the  words,  yet  if  there  was  no  aver- 
ment that  they  were  so  understood  by  those  to  whom 
they  were  published,  the  complaint  is  defective  and 
demurrable. — Maynard  vs.  F.  F.  Ins.  Co.,  34  Cal.,  p. 
67,  citing  many  authorities,  and  among  them  the  fol- 
lowing: Goodrich  vs.  Wolcott,  3  Cowen,  p.  289;  An- 
drews vs.  Woodmansee,  15  Wend.,  p.  284;  Gibson  vs. 
Williams,  4  Wend.,  p.  320;  Dexter  vs.  Taber,  12  Johns., 
p.  239;  Peak  vs.  OJdman,  1  Cowen,  p.  275.    See,  also, 
generally:  Bradley  vs.  Gardner,  10  Cal.,  p.  371;  Thrall 
vs.  Smiley,  9  Cal.,  p.  529;  Butler  vs.  Howes,  7  Cal., 
p.  87. 

Answer  in        461.     (§  63.)     In  the  actions  mentioned  in  the  last 

Bucn  oases.  ^  ' 

section  the  defendant  may,  in  his  answer,  allege  both 


Not 

necessary 
to  allege 
or  prove 
special 
damages. 
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the  truth  of  the  matter  charged  as  defematory,  and 
any  mitigating  circumstances,  to  reduce  the  amount 
of  damages;  and  whether  he  prove  the  justification  or 
not,  he  may  give  in  evidence  the  mitigating  circum- 
stances. 

Note. — The  answer  roust  aver  the  truth  of  the  defam- 
atory matter  charged,  if  justification  is  sought.  Facts 
which  only  tend  to  establish  the  truth  of  such  matter 
are  not  sufficient  allegations.  Without  an  averment  of 
its  truth,  the  fact  detailed  can  only  avail  in  mitigation 
of  damages.— Thrall  vs.  Smiley,  9  Cal.,  p.  529.  The 
defendant  may  prove  the  plaintiff's  words  immediately 
after  defendant  uttered  the  slanderous  words. — Bradley 
vs.  Gardner,.  10  Cal.,  p.  371. 

462.     (§   65.)     Every  material   alleccation  of  the  Aiioga- 

^   ,  ^  ^  ®  tionsnot 

complaint,  not  controverted  by  the  answer,  must,  for  ^^^^  ^^ 
the  purposes  of  the  action,  be  taken  as  true;  the  state-  f^T^ 
ment  of  any  new  matter  in  the  answer,  in  avoidance  deemed*  * 
or  constituting  a  defense  or  counter  claim,  must,  on  verted, 
the  trial,  be  deemed  controverted  by  the   opposite 
party. 

Note. — Allegations  of  matters  of  evidence  are  not 
admitted,  however,  though  no  denial  is  made  by  the 
answer.^-Racouillat  vs.  Bene,  32  ^aL,  p.  450.  If  an 
ultimate  fact  is  admitted  in  the  record,  the  Court  will 
not  consider  probative  facts  for  the  purpose  of  estab- 
lishing,  modifying,  or  overcoming  it.  —  Mulford  vs. 
Estudillo,  32  Cal.,  p.  131. 

463.  (§  66.)    A  material  allegation  in  a  pleading  a  material 

,  allegation 

18  one  essential  to  the  claim  or  defense,  and  which  defined, 
could  not  be  stricken  from  the  pleading  without  leav- 
ing it  insufficient. 

Note. — See  Sec.  426,  ante;  Green  vs.  Palmer,  15 
Cal.,  p.  413;  WhitweU  vs.  Thomas,  9  Cal.,  p.  499.  In  an 
action  on  a  contract,  an  averment  in  the  complaint  that 
the  contract  was  payable  in  a  specific  kind  of  money  is 
a  material  allegation. — Wallace  vs.  Eldridge,  27  Cal., 
p.  496. 

464.  (§  67.)     The  plaintift*  and  defendant,  respect-  Suppie- 

mental 

ively,  may  be  allowed,  on  motion,  to  make  a  supple-  complaint  ^ 
mental  complaint  or  answer,  alleging  &cts  material 
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to  the  case  occurring  after  the  former  complaint  or 
answer. 

Note. — If  the  defendant  demurs  to  the  complaint, 
the  plaintiff  must,  on   motion,  be  allowed    leave  to 
amend  his  complaint  before  a  decision  on  the  demurrer 
,  is  rendered. — Lord  vs.  Hopkins,  30  Cal.,  p.  76. 

Pleadings         465.    All  pleadinofs  subsequent  to  the  complaint 

sabaequent  r  o  ^  ^ 

^iiSi?niu8t  ™^^^  ^®  fi*^<i  with  the  Clerk  and  served  upon  the  ad- 
t^iedand  ^^^^^  ^^^.^^  ^j.  j^jg  attorney. 


CHAPTER  VIII. 


Material 
varianoe, 
liow  pro- 
vided for. 


VARIANCE — MISTAKES    IN    PLEADINGS    AND    AMENDMENTS. 

Section  469.  Material  variance,  how  provided  for. 

470.  Immaterial  variance,  how  provided  for. 

471.  What  not  to  be  deemed  a  variance. 

472.  Amendments  of  course,  and  effect  of  demurrer. 

473.  Amendment<<  by  the  Court.    Enlarging  time  to  plead 
'     and  relieving  from  judgments,  etc. 

474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 

475.  No  error  or  defect  to  be  regarded  unless  it  affects  sub- 

stantial rights. 

469.  (§  579.)  No  variance  between  the  allegation 
in  a  pleading  and  the  proof  is  to  be  deemed  material, 
unless  it  have  actually  misled  the  adverse  party  to  his 
prejudice,  in  maintaining  his  action  or  defense  upon 
the  merits.  Whenever  it  is  alleged  that  a  party  has 
been  so  misled,  that  fact  must  be  proved  to  the  satis- 
&ction  of  the  Court,  and  thereupon  the  Court  may 
order  the  pleading  to  be  amended,  upon  such  terms  as 
may  be  just. 

Note. — The  latter  part  of  this  section  has  been  added 
by  the  Commissioners.  It  accords  with  the  constnic- 
tion  placed  by  the  Courts  upon  the  section  as  it  orig- 
inally stood,— Catl in  vs.  Gunter,  10  How.  Pr.  R.i  P» 
821;  Cathcal  vs.  Talmadge,  1  £.  D.  Smith,  p.  575;  and 
see,  also.  Began  vs.  O'Eeilly,  32  Cal.,  p.  11;  Plate  vi* 
Vega,  31  Cal.,  p.  883. 
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470.      Where  the  variance  is  not  material,  as  pro-  immaterial 
vided   in  the  last  section,  the  Court  may  direct  the  5?J^]^. 
feet  to   be  found  according  to  the  evidence,  or  may 
order  an  immediate  amendment,  without  costs. 

4T1 .     Where,  however,  the  allegation  of  the  claim  Whatnotto 

'  '  o  be  deemed 

or  defense  to  which  the  proof  is  directed,  is  unproved,  »  variance. 
not  in  some  particular  or  particulars  only,  but  in  its 
general  scope  and  meaning,  it  is  not  to  be  deemed  a 
ease   of  variance,  within  the  last  two  sections,  but  a 
&ilure  of  proof 

Note. — The  allegations  and  proof  must  agree.  For 
actions  ex  contractu  and  general  matters,  see  Hatha- 
way vs.  Kyan,  35  Cal.,  p.  188. 

472.     (§  67.)    Any  pleading  may  be  amended  once  Amend- 
by  the  party  of  course,  and  without  costs,  at  any  time  ^ffJJJ^^f*^^ 
before  answer  or  demurrer  filed,  or  after  demurrer  and  d®°»»*"«^* 
before  the  trial  of  the  issue  of  law  thereon,  by  filing 
the  same  as  amended  and  serving  a  copy  on  the  adverse 
party,  who  may  have  ten  days  thereafter  in  which  to 
answer  or  demur  to  the  amended  pleading.    A  demur- 
rer is  not  waived  by  filing  an  answer  at  the  same  time; 
and  when  the  demurrer  to  a  complaint  is  overruled 
and  there  is  no  answer  filed,  the  Court  must  allpw  an 
answer  to  be  filed.    If  a  demurrer  to  the  answer  is 
overruled,  the  fiicts  alleged  in  the  answer  must  be  con- 
sidered as  denied,  to  the  extent  mentioned  in  Section 
462. 

Note. — The  original  section  (§  67)  has  been  changed 
80  as  to  permit  amendments  of  course  be/ore  answer 
or  demurrer.  The  last  clause  of  the  original  section  is 
in  substance  embodied  in  the  last  section  of  the  preced- 
ing Chapter.  If  the  defendant  demurs  to  the  complaint 
the  plaintiff  must  not  be  denied  leave  to  amend  his 
complaint  before  the  decision  on  the  demurrer,  and  if 
the  demurrer  is  sustained,  the  plaintiff  must  have  leave 
to  amend  his  complaint,  unless  it  is  so  defective  that  it 
cannot  be  remedied  by  amendment. — Lord  vs.  Hop- 
kins, 30  Cal.,  p.  76.  When  a  demurrer  is  overruled, 
with  leave  to  answer,  the  order  need  not  fix  the  time 
within  which  the  answer  must  be  tiled.    The  Court  has 
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power  to  fix  euch  time  for  answering,  but  ivliere  no 
time  is  fixed,  the  defendant  should  answer  ^thin  tbo 
same  time  as  in  case  of  service  of  a  copy  of  tlie  orif^nal 
complaint.— People  vs.  Bains,  23  Cftl.,  p.  128.  "Where 
a  demurrer  to  a  complaint  is  sustained,  and  plaintilT 
declines  to  amend,  and  appeals  from  the  judgment  and 
**  the  order  sustaining  the  demurrer,  if  the  order  austain- 

ing  the  demurrer  is  affirmed,  the  Supreme  Court  caanot 
then  grant  plaintiff  leave  to  amend  his  complaint. — 
People  vs.  Jackson  et  a1.,  24  Cal.,  p.  633.    If  the  plain- 
tiff amends  his  complaint,  and  the  defendant  obtains  an 
order  allowing  his  answer  on  file  to  stand  as  the  answer 
to  the  amended  complaint,  the  answer  is  to  be  treated  as 
if  filed  when  the  order  is  made. — Mulford  vs.  Sstudillo, 
32  Cal.,  p.  131.     The  filing  of  a  new  complaint  after 
demurrer  has  been  sustained,  is  not  commencing  a  new 
action.— Jones  vs.  Frost,  28  Cal.,  p.  246.     The  party 
desiring  amendment  after  demurrer  sustained,  must 
make  his  motion  to  the  Court,  and  if  he  does  not  so 
move,  he  cannot  object  on  appeal  that  he  was  not  per* 
mitted  to  amend.— Smith  vs.  Yreka  Water  Co.,  14  Cal., 
p.  201.    Where  the  complaint  is  defective,  the  Court 
must  sustain  the  demurrer,  giving  leave  to  the  plaintiff 
to  amend  his  complaint,  and  if  the  plaintiff  then  does 
not  amend,  final  judgment  should  be  given. — Gallagher 
vs.  Delaney,  10  Cal.,  p.  410.    The  defense  relied  on  in 
the  answer  being  invalid,  permission  to  amend  after 
Judgment  sustaining  a  demurrer  to  the  answer  was 
properly  refused.     The  allowance  of  the  amendment 
was  matter  of  discretion,  for  the  abase  of  which  only 
could  the  Supreme  Court  interfere. — Gillan  vs.  Hntcbiii- 
son,  16  Cal.,  p.  153.     See,  also,  Thornton  vs.  Borland* 
12  Cal.,  p.  438;  Seale  vs.  McLaughlin,  28  Cal.,  p.  668. 
Answer  cannot  be  struck  out  for  failing  to  pay  demurrer 
fees.— People  vs.  McClellan,  31  Cal.,  p.  101. 

Amend.  473.     (§  68.)    The  Court  may,  in  furtherance  of 

the  Gout.  jtiBtice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading  or  proceedings,  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect; 
and  may,  upon  like  terms,  enlarge  the  time  for  answer 
or  demurrer.  The  Court  may  likewise,  upon  affidavit 
Sniargiiiff    showing  good  cause  therefor,  after  notice  to  the  adverse 

tine  to  m 

wS^n**     party,  allow,  upon  such  terms  as  may  be  just,  an  amend- 
SStoTito   Baent  to  any  pleading  or  proceeding  in  other  particu- 
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lare;  and  may,  upon  like  terms,  allow  an  answer  to  be  Same. 
made  after  the  time  limited  by  this  Code;  and  may, 
upon  such  terms  as  may  be  just,  and  upon  payment 
of  costs,  relieve  a  party,  or  his  legal  representatives, 
from  a  judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  and  when,  for  any  cause 
satia&ctory  to  the  Court,  or  the  Judge  at  chambers, 
the  party  aggrieved  has  been  unable  to  apply  for  the 
relief  sought  during  the  term  at  whifch  such  judgment, 
order,  or  proceeding  complained  of  was  taken,  the 
Court,  or  the  Judge  at  chambers,  in  vacation,  may 
grant  the  relief  upon  application  made  within  a  reason- 
able time,  not  exceeding  five  months  after  the  adjourn- 
ment of  the  term.    When,  from  any  cause,  the  sum- 
mons and  a  copy  of  the  complaint  in  an  action  have 
not  been  personally  served  on  the  defendant,  the  Court 
may  allow,  on  such  terms  as  may  be  just,  such  defend- 
ant, or  his  legal  representative,  at  any  time  within  six 
months  after  the  rendition  of  any  judgment  in  such 
wlion,  to  answer  to  the  merits  of  the  original  action. 

NoTi.— 1.  Adding  or  Steikinq  Out  Parties. — 
If  plaintiflTs  testimoDy  on  trial  shows  that  there  is  a 
Donjoinder  of  persons  who  should  have  been  plain- 
tif&f  and  a  motion  for  a  nonsuit  is  made  on  this  ground, 
the  Court  may  allow  an  amendment  by  adding  the 
name  of  a  co-plaintiff. — Acquital  vs.  Crowell,  1  Cal., 
p.  191;  Heath  vs.  Lent,  1  Cal.,  p.  412.  After  ordering 
demandants,  against  whom  no  proof  is  adduced,  to  be 
stricken  from  the  pleadings,  can  they  be  reinstated 
during  the  progress  of  the  trial. — Beach  vs.  Covillaud, 
2  Gal.,  p.  237.  After  the  close  of  plaintiff's  evidence, 
the  complaint  may  be  amended,  by  adding  the  name 
of  another  party  plaintiff,  if  it  does  not  affect  the  sub- 
stantial rights  of  the  parties.  —  Polk  &  Hensley  vs. 
Co£9n  &  Swain,  9  Cal.,  p.  56.  If  judgment  is  entered 
against  **  the  defendants,"  and  a  portion  of  them  were 
not  sued,  though  their  names  appeared  as  defendants, 
by  a  mistake  of  the  Clerk  in  entitling  the  cause,  the 
error  may  be  corrected.— Browner  vs.  Davis,  15  Cal., 
p.  9.  If  a  Court  alters  a  judgment,  without  notice,  so 
as  jko  include  a  party  not  served  with  process,  if  not 
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void  it  is  voidable  at  the  election  of  the  party. — Ch'ister 
vs.  Miller,  13  Cal.,  p.  558.  If  a  judgment  entered 
embraces  more  parties  than  the  testimony  justifies,  the 
proper  practice  is  to  move  to  correct  the  judgment  in 
the  Court  below. — Mulliken  vs.  Hull,  5  Cal.,  p.  245. 
A  Court  may  order  judgment  creditors,  as  subsequent 
incumbrancers,  to  be  made  parties  to  an  action  by  an 
amendment  of  the  complaint.  —  Horn  vs.  Volcano 
Water  Co.,  13  Cai.,  p.  70.  Motions  to  add  or  strike 
out  parties,  etc.,  see  Rowe  vs.  Chandler,  1  Cal.,  p.  175. 

2.  Extending  time  for  Answer  or  Dkmurrer. 
Thi?  can  be  done  whenever  the  ends  of  justice  seem  to 
require  it. — Wood  vs.  Forbes,  5  Cal.,  p.  62;  Drum  vs. 
Whiting,  9  Cal.,  p.  422;  Thornton  vs.  Borland,  12  Cal., 
p.  438. 

3.  Amending  Complaint.— If  the  proof  does  not 
sustain  the  allegations  of  the  complaint,  but  the  proof 
is  sufficient  to  entitle  the  plaintiff  to  relief  in  a  Court  of 
equity,  under  properly  framed  pleadings,  an  amend- 
ment should  be  allowed  conforming  the  pleadings  to 
the  facts  which    should    be  in    issue. — Connally  vs. 
Peck,  3  Cal.,  p.  75;  McDonald  vs.  Bear  R.  &  A,  W.  & 
M.  Co.,  15  Cal.,  p.  145;   Nevada  County  and  Sacra^ 
mento  County  Canal  Co.  vs.  Kidd,  28  Cal.,  p.  67S. 
The  plaintiff  brought  action  in  assumpsit  to  recover 
rent  for  premises,  the  possession  of  which  he  had  pre- 
viously recovered  by  ejectment  against  the  defendant 
After  the  trial  and  verdict,  which  was  set  aside  by  the 
Court,  ho  amended  his  complaint  to  make  it  in  form  an 
action  of  trespass  for  mesne  profits.    This  should  not 
have  been  permitted.    Such  an  amendment  would  vir- 
tually change  an  action  ex  contrctctu  into  an  action 
ex  delicto.— 'RnmiTez  vs.  Murray,  5  Cal.,  p.  222.    Facts 
which  occur  subsequent  to  the  filing  of  the  original 
complaint,  and  which  change  the    liabilities  of  the 
defendants,  and,  in  consequence,  the  character  of  the 
judgment  which  is  sought,  cannot  be  incorporated  into 
the  original  complaint  by  an  amendment,  without  pre- 
senting averments  inconsistent  with  the  date  of  the 
commencement  of  the  action. — Van  Maren  vs.  John- 
son, 15  Cal.,  p.  308.    Refusing  to  allow  a  plaintiff  to 
strike  out  a  claim  for  damages,  without  regard  to  the 
purpose  which  may  influence  him,   is  error.— Grass 
Valley  Quartz  Mining  Co.  vs.  Stackhousc,  6  Cal.,  p. 
413.    The  wife  is  a  proper  party  defendant  in  a  suit  fcr 
the  foreclosure  of  a  mortgage  executed  upon  premises 
claimed  as  a  homestead.    When  not  made  a  party, 
she  may  intervene,  or,  by  permission  of  the  Court,  be 
allowed  to  file  a  separate  answer,  the  plaintiff  having 


Code  of  Civil  Proceduke.  409 

the  liberty  to  amend  his  complaint,  if  any  matters  are 
set  up  in  the  answer  which  he  might  wish  to  anticipate 
by  further  allegations. — Moss  vs.  Warner  and  Wife,  10 
Cal.,  p.  296.  If  the  complaint  avers  the  ownership  of 
land  in  the  bed  of  and  on  the  banks  of  a  stream,  and 
"Work  done  tliereou  to  dig  a  canal  and  build  a  dam  to 
use  the  waters  of  the  stream,  and  is  framed  for  a  judg- 
ment to  recover  po.»session  of  the  property  from  one 
■who  is  averred  to  have  ousted  plaintiff,  the  plaintiff 
should,  on  motion  to  that  effect,  be  allowed  to  amend 
his  complaint  by  inserting  therein  averments  of  his 
prior  appropriation  of  water  and  a  diversion  by  defend-, 
ant,  with  prayer  for  an  injunctioW. — Nevada  County  and 
Sacramento  County  Canal  Co.  vs.  Kidd,  28  Cal.,  p 
673.  A  complaint  cannot  be  amended  in  the  Supreme 
Court  so  as  to  make  it  correspond  with  the  verdict.  The 
District  Court,  in  a  proper  case  before  judgment,  may 
direct  the  complaint  to  be  so  amended. — Hooper  vs. 
Wells,  Fargo  &  Co.,  27  Cal.,  p.  35.  Plaintiff  may 
amend  his  complaint  at  any  time  before  issuance  of 
summons  without  leave  of  the  Court,  if  there  has  been 
no  appearance  of  defendant. — Allen  vs.  Marshall,  34 
Cal.,  p.  165. 

4.  Amendment  to  Answer. — A  joint  claim  by  two 
persons  cannot  be  pleaded  as  a  counter  claim  by  one 
defendant;  but  he  may  amend,  and  aver  that  the 
whole  interest  therein  has  been  transferred  to  him. — 
Stearns  vs.  Martin,  4  Cal.,  p.  229.  Because  new  mat- 
ter set  up  by  an  amendment  was  well  known  to  the 
defendant  at  the  time  he  iiled  his  original  answer,  is  no 
^od  reason  for  declining  to  permit  amendment. — Pier- 
son  vs.  McCahill,  22  Cal.,  p.  127.  An  amended  answer 
supersedes  the  original  and  destroys  its  effects  as  a 
pleading. — Oilman  vs.  Cosgrove,  22  Cal.,  p.  356;  Jones 
vs.  Frost,  28  Cal.,  p.  246. 

5.  Setting  Aside  Judgment  by  Default.— -Bai- 
ley vs.  Taaffe,  29  Cal.,  p.  422.  A  judgment  by  default 
may  be  set  aside  on  the  ground  of  fraud  or  surprise. — 
Bidleman  vs.  Kewen,  2  Cal.,  p.  250.  An  order  of 
Court  setting  aside  a  default  and  judgment  entered 
daring  vacation  is  regular  and  correct,  where  there  has 
been  no  service  of  summons  upon  the  defendants. — 
Pico  vs.  Carrillo,  7  Cal.,  p.  30.  In  an  action  of  eject- 
ment against  two  defendants,  one  who  was  served  with 
summons  and  made  default,  and  without  any  service 
being  made  upon  the  other,  a  judgment  was  entered 
against  both  for  possession  of  the  premises  and  costs. 
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On  application  of  the  defendant  not  served,  an  order 
made  at  a  subsequent  term  of  the  Court,  setting  aside 
the  entire  judgment  as  to  both  defendants,  with   leave 
to  the  defendant  not  served  to  answer,  was  not  error. 
The  effect  of  such  an  order  is  not  to  set  aside  the  default 
of  the  defendant  who  had  been  served,  as  to  permit 
his  co-defendunt  to  defend  for  both.    A  new  judgment 
Diay  be  at  once  entered  by  the  plaintiff  against  the 
defaulting  defendant. — Lewis  vs.  Rigney,  21  Cal.,  p. 
268.    A  defendant  who,  having  suffered  a  default,  has 
obtained  from  the  plaintiff  astipulation  that  the  default 
may  be  set  aside,  must  use  reasonable  diligence  in 
applying  to  the  Court  therefor,  or  his  right  to  it  will  be 
lost. — Keese  vs.  Mahonej',  21  Cal.,  p.  305.    A  motion 
may  be  made  to  set  aside  a  default  entered  by  a  clerk 
at  any  time  before  final  judgment  is  rendered  in  the 
action,  notwithstanding  the  Court  has  acljoumed  for 
the  term  at  which  the  default  was  entered,  and  beibre 
the  motion  is  made  to  vacate  it.    The  Court  does  not 
lose  jurisdiction  to  vacate  a  default  because  the  term  at 
which  it  was  entered  has  adjourned,  unless  final  judg- 
ment has  been  entered   in    the   action. — "Wilson  vs. 
Cleaveland,  30  Cal.,  p.  192.    Where  the  defendant 
moves  to  compel  the  plaintiff  to  elect  which  count  of 
the  complaint  he  will  go  to  trial  on,  and  the  Court 
makes  an-order  extending  the  time  to  answer  until  the 
decision  of  the  motion,  and  the  motion  is  sustained,  a 
default  of  the  defendant,  entered  by  the  Clerk  in  less 
than  ten  days  after  the  plaintiff  serves  notice  of  bis 
election,  is  void,  and  the  Court  may  set  it  aside  upon 
suggestion,  without  any  affidavit  of  merits. — "Wilson 
vs.  Cleaveland,  30  Cal.,  p.  192.    If  the  tenant  sued  in 
ejectment  has,  by  neglect  or  design,  suffered  a  default, 
the  landlord  may,  upon  a  proper  showing  and  motion 
in  the  name  of  the  tenant,  have  the  default  set  aside. — 
Dimick  vs.  Deringer,  32  Cal.,  p.  488.    A  judgment  by 
de&ult  will  not  be  opened  unless  it  be  shown  that  the 
judgment,  as  it  stands,  is  unjust,  and  an  affidavit  as  to 
merits  is  necessary. — Parrott  vs.  Den,  34  Cal.,  p.  79. 
Where  a  case  in  the  Twelfth  District  was  set  for  trial 
on  a  particular  day,  with  the  knowledge  and  consent  of 
defendant's  attorney,  and  he  then,  two  or  three  days 
before  the  day  of  trial,  goes  into  Alameda  County  to 
try  another  cause  there,  without  making  any  arrange- 
ment in  respect  to  the  first  case,  in  which,  on  the  day 
fixed,  plaintiff  had  judgment,  no  one  appearing  for 
defendant,  except  to  state  the  fact  of  the  attorney's 
absence,  and  to  ask  a  postponement,  which  was  denied. 
It  was  held  that  the  Supreme  Court  would  not  review 
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the  action  of  the  Court  helow  in  refhsing  to  aet  aside 
the  judgment  because  of  the  absence  of  said  attorney. — 
Hai^ht  vp.  Green,  19  Cal.,  p.  113.  A  judgment  by 
default  should  not  he  set  aside  by  the  Court,  unless  the 
defendant  shows  by  competent  proof  that  the  judgment 
was  entered  through  mistake,  inadvertence,  surprise, 
or  excusable  neglect  on  his  part;  and  the  payment  oi 
the  costs  should  be  imposed  as  a  condition  of  setting 
aside  the  judgment  by  default. — People  vs.  0*ConnelI, 
23  Cal.,  p.  281;  Bailey  vs.  Taaffe,  29  Cal.,  p.  422. 

6.  What  must  be  shown  to  authorize  the  Set- 
ting Aside  or  a  Judoment.— No  particular  form  is 
required  by  the  Code  in  which  application  shall  be 
made  for  setting  aside  judgment.  All  that  is  required 
is  that  the  facts  shall  be  set  forth,  and  if  they  show  a 
case  coming  within  the  rule,  it  is  sufficient. — The  Peo- 
ple vs.  Lafarge,  3  Cal.,  p.  130.  An  affidavit  to  the 
effect  that  an  instrument  has  been  materially  altered, 
without  showing  in  any  manner  in  what  the  alteration 
consists,  furnishes  insufficient  grounds  upon  which  to 
base  a  motion  to  set  aside  a  judgment. — Taylor  vs. 
Randall,  5  Cal.,  p.  79.  An  affidavit  of  merits,  without 
any  averment  of  mistake,  surprise,  or  excusable  neg- 
lect, is  not  sufficient  to  warrant  the  opening  a  default, 
where  personal  service  of  summons  was  made. — Har- 
lan Ts.  Smith,  6  Cal.,  p.  173.  An  affidavit  by  defend- 
ant that  he  was  under  the  impression,  when  he  retained 
counsel  in  a  cause,  that  the  time  to  answer  had  not 
expired,  that  he  did  not  recollect  the  precise  day 
upon  which  the  summons  and  complaint  were  served, 
that  ho  was  quite  ill  at  the  time,  and  did  not  as  care- 
fully note  the  time  as  he  otherwise  would,  is  not  suffi- 
cient to  set  aside  a  judgment  by  default.— Elliott  vs. 
Shaw,  16  Cal.,  p.  377;  see,  also.  People  vs.  Rains,  2S 
Cal.,  p.  128;  Bailey  vs.  Taaffe,  29  Cal.,  p.  422.  An 
order  opening  a  default  will  not  be  granted  unless 
there  is  an  affidavit  of  merits. — Parrott  vs.  Den,  34 
Cal.,  p.  72;  Reese  vs.  Mahoney,  21  Cal.,  p.  305;  see, 
also,  Bailey  vs.  Taaffe,  29  Cal.;  p.  422;  Woodward  vs. 
Backus,  20  Cal.,  p.  187;  Francis  vs.  Cox,  33  Cal.,  p. 
«23. 

7.  Setting  Aside  JuiDGMZNT  by  Default.— Judg- 
ment by  de&ult  may  be  set  aside  on  the  ground  of 
surprise. — Bidleman  vs.  Eewen,  2  Cal.,  p.  248.  It  is  no 
ground  for  setting  aside  a  judgment  by  default  that 
the  defendant  did  not  know  that  the  law  required  him 
to  answer  in  ten  days.— Chase  vs.  Svrain,  Administra- 
tor, 9  Cal.,  p.  130.  The  Court  may  set  aside  a  default 
and  judgment  entered'diiring  vacation,  when  there  hat 
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been  no  service  of  summons  upon  the  defendantf. — 
Pico  vs.  Canillo,  7  Cal.,  p.  32.  "Where  two  defend- 
ants are  jointly  Fucd,  and  eervice  had  on  both,  the 
Clerk  of  the  Court  cannot  enter  judgment  bj  default 
against  one,  and  his  act  in  so  doing  is  without  color  ot 
law  and  void,  and  may  be  di^legaIded  or  set  aside. — 
Steams  vs.  Aguine,  7  Cal.,  p.  443;  see  1.8  Cal.,  p.  651; 
"Welsh  vs.  Kiikpatiick,  30  Cal.,  p.  205;  TVilson  vs. 
Cleaveland,  id.,  p.  1£8;   Bond  vs.  Pacheco,  id.,  p.  535. 

8.  Setting  Aside  Judomkxt  ok  ground  or  Mis- 
take.— A  judgment  will  not  be  set  aside  on  the  appli- 
cation of  a  creditor  of  the  judgment  debtor,  upon  the 
ground  that  the  judgment  was  taken  for  more  than 
was  actually  due  upon  the  note,  when  it  ap]>cars  thai 
a  mistake  of  but  a  very  small  amount  only  was  made 
in  calculating  the  interest  due  upon  the  note. — Ziel  vs. 
Dukes,  12  Cal.,  p.  482. 

9.  Amendment  made  nunc  pro  tunc. — A  Court 
may  at  any  time  render  or  amend  a  judgment  nunc  pro 
tu7ic,  when  the  record  shows  that  the  entry  on  the 
minutes  does  not  correctly  give  what  was  the  judgment 
of  the  Court. — Morrison,  Adm*r  of  Ramirez,  vs.  Dap- 
man  &  West,  3  Cal.,  p.  255.    But  after  adjournment  of 
the  term  the  Court  cannot  direct  the  Clerk  to  enter  io 
the  minutes  nunc  pro  tunc^  an  order  made  at  the 
adjourned  teim,  if  there  is  nothing  in  the  record  dis- 
closing the  fact  that  any  such  oider  had  ever  been 
made.— Hegeler  vs.  Henckcll,  27  Cal.,  p.  41)1;  Branger 
vs.  Chevalier,  9  Cal.,  p.  172;   Swain  vs.  Naglee,  19 
Cal.,  p.  127.    Entering  judgments  nunc  pro  tunc  on 
death  of  appellant.— Black  vs.  Shaw,  20  Cal.,  p.  68; 
Bee  Swain  vs.  Naglee,  19  Cal.,  p.  127. 

10.  Judgment,  when  Vacated.— This  section  of 
the  Code  applies  not  only  to  cases  where  a  judgment 
has  been  taken  regularly  without  pergonal  service,  as 
upon   publication  of  summons,  but  also  to  cases  of 
judgments  entered  erroneously  without  any  service  of 
summons    or   appearance   of  defendant. —  Lewis   vs. 
Kigney,  21  Cal.,  p.  268.    Where  a  judgment  is  taken 
by  plaintiffs,  in  the  absence  of  defendants  and  their 
counsel,  and  this  absence  results  from  a  mutual  and 
honest  mistake  between  them  as  to  the  retainer  of  the 
latter,  the  judgment  will  be  set  aMde. — McKinley  vs. 
Tuttle,  34  Cal.,  p.  235.    After  a  conditional  order  to 
set  aside  a  judgment,  tke  Court,  in  deciding  a  motion 
to  place  the  cause  on  the  calendar  for  trial,  "orders 
that  said  motion  be  and  the  same  is  hereby  denied,  and 
the  judgment  will  remain."    Held.'  that  this  was  ft 
distinct  adjudication,  that  the  previous  order  had  not 
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t&lcen  effect;  and  held  further^  thnt  this  order  directing 
the  judgment  remain,  being  the  last  in  the  case,  and 
not  having  been  appealed  from,  it  took  the  place  of 
any  previous  order  in  reference  to  vacating  the  judg- 
ment.— Gregory  vs.  Haynes,  21  Cal.,  p.  443,  If  an 
appeal  is  taken  from  a  judgment  rendered,  the  Court 
below  loses  all  control  over  the  judgment  and  cannot 
amend  it, — Bryan  vs.  Berry,  8  CiiL,  p.  134. 

11.  When  Defendant  is  permitted  to  Verify 
AsswKR. — Where  the  complaint  is  verified,  the  de- 
fendant may  be  allowed  to  verify  his  answer  i)efor8 
triaU  unless  it  is  shown  tliat  the  plaintiff  is  thereby 
taken  by  surprise. — Angler  vs.  Masterson,  6  Cal.,  p. 
61;  see,  iilso,  Lattimer  vs.  Ky^an,  20  Cal.,  p.  628. 

12.  Amendment  after  Rkvkksal  of  Judgment. 
W^hen  a  £nal  judgment,  sustaining  demurrer  to  the 
complaint,  was  reversed,  the  plaintiff  had  the  right  to 
amend,  on  application  to  the  Court  below. — William- 
son vs.  Blattan,  9  Cal.,  p.  500;  see,  also,  McDonald  vs. 
Bear  Eirer  Water  and  Mining  Co.,  15  Cal.,  p.  149; 
Fi?h  vs.  Reddington,  31  Cal.,  p.  186. 

13.  Amendments  to  Finding6— Amending  Bill 
OF  Costs. — A  Judge  cannot  change  his  findings  of 
ftkcU  niter  the  entry  of  Judgment  on  the  findings  and 
the  adjournment  of  the  term. — Carpentier  vs.  Gardi- 
ner, 29  Cal.,  p.  100;  Kimball  vs.  Lochmas,  81  Cal.,  p. 
254.  Under  this  section  of  the  Code  the  Court  may,  in 
the  exercise  of  its  discretion,  allow  the  amendment  of  a 
bill  of  costs,  and  the  afiidavit  accompanying  it. — Bum- 
faam  vs.  Hays,  3  Cal.,  p.  115. 

14.  Amending  Return  of  Sheriff.— A  Sheriff 
cannot,  atter  making  a  return,  amend  it  so  as  to  affect 
rights  which  had  already  vested  in  third  parties. — 
Kewhall  vs.  Provost,  6  Cal.,  p.  87;  Webster  vs. 
Hnworth,  8  Cal.,  p.  25.  But  Sheriffs  should  be 
allowed  to  amend  their  returns  so  as  to  make  them 
conform  to  the  true  state  of  facts,  and  to  correct  errors 
and  mistakes. — Gavitt  vs.  I>oub,  23  Cal.,  p.  78. 

15.  Amendment  on  discovery  of  Fraud.— Fraud 
discovered  after  suit  brought  will  entitle  the  party  to 
amend  his  action  so  as  to  include  it. — Truebody  vs. 
Jacobson,  2  Cal.,  p.  269;  Matoon  vs.  Eder,  6  id.,  p.  61; 
Davis  vs.  Robinson,  16  id.,  p.  412. 

16.  Pleading  Statute  of  Limitations  by  way  of 
Amendment.- The  pleSl  of  the  Statute  of  Limitations 
is  not  favored,  unless  in  aid  of  justice;  but  it  should  be 
permitted  to  be  pleaded  at  any  time,  when  justice 
will  be  attained  thereby. — Cooke  vs.  Spears,  2  Cal., 
p.  409;    Stewart  vs.  Lander,  16   id.,  p.  872.     Two 
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defendants  filed  a  joint  plea  of  the  Statute  of  Limita* 
tions,  and  the  plea  being  held  bad  as  to  one  defend- 
ant, the  Court,  on  the  trial,  permitted  the  other 
defendant  to  amend  and  file  a  separate  plea  of  tlie 
statute.  This  was  held  not  to  be  error. — Robinson  vs. 
Smith,  14  Cal.,  p.  254. 

17.  Eeferkks  cannot  permit  Amekdmkkts. — 
Keferees  cannot  allow  parties  to  alter  or  amend  plesid- 
ings,  after  a  case  has  been  referred  to  them. — I>c  la 
Riva  vs.  Berreyesa,  2  Cal.,  p.  195. 

18.  Substitution  of  Papers  or  Pleadings. — The 
substitution  of  papers  (or  pleadings  in  a  ca.ce)  is  alirays 
within  the  discretion  of  the  Couit,  and  no  notice  of  th« 
motion  to  apply  for  it  need  be  given,  when  the  notice 
of  it  can  be  of  no  use. — Benedict  vs.  Cozzens,  4  Cal., 
p.  881.    But  where  a  pleading  in  a  pending  action  is 
lost,  its  place  can  onl^'  be  supplied  by  motion  based  on 
atiSdavits,  showing  what  the  lost  pleading  contained, 
and  a  service  of  personal  notice  upon  the  opposite 
party,  which  notice  must  be  suflSciently  explicit  to  ad- 
vise him  of  what  is  intended,  as  well  as  to  enable  him 
to  controvert  the  affidavits   submitted. —  People  vs. 
Cazalis,  27  Cal.,  p.  522. 

19.  Amendments  should  be  readily  and  freklt 
Allowed. — The  greatest  latitude  and  liberality  should 
be  exercised  in  permitting  amendments  to  pleading,  so 
that  delays  may  be  avoided  and  justice  promoted. — 
Butler  vs.  King,  10  Cal.,  p.  342;  Soland  vs.  Kreyen- 
hagen,  18  Cal.,  p.  455;  McMillan  vs.  Dana,  18  Cal.,  p. 
389;  Smith  vs.  Yreka  W.  Co.,  14  Cal.,  p.  201. 

20.  Amendments  during  progress  op  Trial. — 
The  Court  may  allow  pleadings  to  be  amended  so  as 
to  supply  a  defect  or  omission,  even  alter  the  com- 
mencement of  a  trial.— Gavitt  vs.  Doub,  23  Cal.,  p.  78. 
A  Court  may  permit  a  plaintiff,  alter  the  defendants 
have  closed  their  case  and  before  the  case  is  submitted, 
to  supply  an  omission  in  the  testimony  occasioned  by 
mistake  or  inadvertence;  such  action  is  no  ground  for 
reversal,  unless  it  appear  that  injustice  has  been  done 
by  an  abuse  of  discretion. — Priest  vs.  Union  Canal  Co., 
6  Cal.,  p.  170.    Alter  the  motion  for  a  nonsuit,  the 
Court  may,  upon  terms,  permit  an  amendment  of  the 
complaint,  if  it  would  not  operate  as  a  #urprise  upon 
the  defendant;  but  if  this  is  not  done,  the  plaintiff  can- 
not  recovcr.-4'armer  vs.  Cram,  7  Cal.,  p.  135.    The 
Court  may  permit,  after  the  close  of  plain  tiff  *8  evi- 
dence, the  complaint  to  be  amended  bj'  the  addition  of 
the  name  of  another  party  plaintiff,  if  it  does  not  affect 
the  substantial  rights  of  the  parties. — Polk  &  Hensley 
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Ts.  Ck)ffin  &  Swain,  9  Cal.,  p.  56.  If  the  defendant  in 
an  action  to  recover  possession  of  real  estate  has 
acquired  title  to  the  demanded  premises  pending  the 
litigation,  and  has  not  pleaded  such  title  in  a  supple- 
mental answer,  and  for  that  reason  his  proof  of  suoh 
title  is  excluded  by  the  Couit,  it  is  not  an  abuse  of  dis- 
cretion of  the  Court  to  deny  his  application  made 
during  the  trial  for  permission  to  amend  his  answer  so 
as  to  obviate  the  objection .^McM inn  vs.  O'Connor,  27 
Cal.,  p.  248.  If  testimony  olFered  by  the  defendant  is 
rejected  by  the  Court  because  an  averment  of  the  com- 
plaint to  which  it  relates  is  not  properly  denied  in  the 
answer,  the  defendant  should  be  allowed  to  amend  his  ^ 
denial  if  he  asks  to  do  so.  When  it  is  discovered,  dur- 
ing the  progress  of  the  trial,  that  pleadings  are  so  defec- 
tive that  the  real  subject  of  dispute  cannot  be  finally 
determined,  the  Court,  if  an  application  is  made  there- 
for, should  allow  amendments  on  such  terms  as  may 
be  just. — Stringer  vs.  Davis,  30  Cal.,  p.  318.  The 
answer  may  be  verified  even  after  the  close  of  the  case 
on  the  part  of  the  plaintiflT. — Arrington  vs.  Tupper,  10 
Cal.,  p.  464.  Two  defendants  filed  a  joint  plea  of  the 
Statute  of  Limitations,  and  the  plea  being  held  bad  as 
to  one  defendant,  the  Court,  on  the  trial,  permitted  the 
other  defendant  to  file  a  separate  plea  of  the  statute. 
This  was  not  such  a  gross  abuse  of  discretion  as  to 
enable  the  Supreme  Court  to  revise  it. — Robinson  vs. 
Smith,  14  Cal.,  p.  254.  The  Court  below  has  power  to 
grant  amendments  whenever,  at  any  stage  of  the  trial, 
they  will  assist  the  purposes  of  justice,  and  this  power 
should  be  liberally  exercised  to  secure  a  fair  and  speedy 
trial  on  the  merits. — Lestrade  vs.  Barth,  17  Cal.,  p. 
285;  see  Peters  vs.  Foss,  16  Cal.,  p.  337.  When  it 
appears  by  the  plaintifiT^s  testimony  that  there  is  a  mis- 
joinder of  persons  who  should  have  been  made  plain- 
tiffs, and  a  motion  for  a  nonsuit  is  made  on  this  ground, 
the  Court  may  allow  an  amendment  by  adding  the 
name  of  a  co-plaintiflT. — Acquital  vs.  Crowell,  1  Cal., 
p.  192.  A  motion  to  amend  a  complaint  is  not  too  late 
because  made  afLer  the  plaintiff  has  closed  his  testi- 
mony and  the  defendant  has  moved  for  a  nonsuit.  A 
motion  to  amend  is  always  in  time  when  it  immediately 
follows  an  objection  to  the  complaint  or  answer. — Va- 
lencia vs.  Couch,  32  Cal.,  p.  340. 

21.  Amendments,  where  made.  —  Amendments 
correcting  mistakes,  etc.,  should  be  made  by  motion  in 
the  Court  below,  not  in  the  Supreme  Court. — Whitney 
vs.  Buckman,  13  Cal.,  p.  536;  Anderson  vs.  Parker,  6 
Cal.,  p.  197;  Guy  vs.  Ide,  6  Cal.,  p.  99. 
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22.  Supplemental  Complaint  as  AMEKi>MKifT. — 
Facts  which  occur  frubj^equout  to  the  filing  of  the  orig- 
inal complaintf  and  which  change  tlie  liabilities  of  the 
defendant,  and  in  consequence,  the  character  of  the 
judgment  which  is  sought,  cannot  be  incorporated  with 
the  original  complaint  by  an  amundment  without  pre- 
senting averments  inconsistent  with  the  date  of  the 
action.  They  must  be  presented  in  the  form  of  a  sup- 
plemental complaint. — Van  Maren  vs.  Johnsozit  15 
Cal.,  p.  311. 

*Jlrty  b  a        ^^*     (§  69.)    When  the  plUintiff  is  ignorant  of  the 
S?m"?whtn  J^ame  of  a  defendant,  he  must  state  that  fact   in  the 
•iiowod.       complaint,  and  such  defendant  may  be  designated  in 
any  pleading  or  proceeding  by  any  name,  and  when 
his  true  name  is  discovered,  the  pleading  or  proceed- 
ing must  be  amended  accordingly. 

Note. — The  woids  "he  must  state  that  fact  in  the 
complaint,'^  are  added  t^  the  original  section^  so  that  it 
may  appear  upon  the  face  of  the  proceedings  that  the 
name  is  a  fictitious  one. — See  generally,  Koiencrantz 
vs.  Rogers,  40  Cal.,  p.  491;  Morgan  vs.  Thrift,  2  Cal., 
p.  562. 

Joerrwor      475.     (§  71.)     The  Court  must,  in  every  stage  oi 
S^^H      ^^  action,  disregard  any  error  or  defect  in  the  plead- 
lutetontiai   ^^g^  Or  proceedings  which  does  not  aifect  the  substan- 
tial riglits  of  the  parties,  and  no  judgment  shall  be 
revei'sed  or  affected  by  reason  of  such  error  or  defect. 

Note.— Bergan  vs.  O'Reilly,  32  Cal.,  p.  12;  Peters 
vs.  Foss,  20  Cal.,  p.  586;  Stout  vs.  Coffin,  28  Cal.,  p. 
65;  Zeigler  v?.  W.  F.  &  Co.,  28  Cal.,  p.  263;  Mendo- 
cino Co.  vs.  Morris,  32  Cal.,  p.  145;  Plate  vs.  Vega,  31 
Cal.,  p.  383. 
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TITLE    VII. 

OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 

Chapter  I.  Arrest  and  bail. 

II.  Claim  and  delivery  of  personal  property' 
in.  Injunction. 


Code  of  Civil  Procedure.  417 


Chapter    IV.  AitachmenL 

V.  Receivers, 
VI.  Deposit  in  Court, 


CHAPTER  I. 

arr':est  and  bail. 

Skctiox  478.  No  person  to  be  arrested  except  as  prescribed  by  thi8_ 

Code. 

479.  Cases  in  which  defendant  may  be  arrested. 

480.  Order  for  arrest,  by  whom  made. 

481.  Affidavit  to  obtain  order,  what  to  contain. 

482.  Security  by  plaintiff  before  oider  of  arrest.  ' 

483.  Order,  when  made,  and  its  form. 

484.  Affidavit  and  order  to  be  delivered  to  the  Sheriff,  and 

copy  to  defendant. 

485.  Arrest,  how  made. 

486.  Defendant  to  be  discharged  on  bail  or  deposit. 

487.  Bail,  how  given. 

488.  Surrender  of  defendant. 

489.  Same. 

490.  Bail,  how  proceeded  against. 

491.  Bail,  how  exonerated. 

492.  Delivery  of  undertaking  to  plaintiff,  and  its  acceptance 

or  rejection  by  him. 

493.  Notice  of  justi6cation.  New  undertaking,  if  other  bail. 

494.  Qualification  of  bail. 

495.  Justification  of  bail. 

496.  Allowance  of  bail. 

497.  Deposit  of  money  with  Sheriff. 

498.  Payment  of  money  into  Court  by  Sheriff. 

499.  Substituting  bail  for  deposit. 

600.  Money  deposited,  how  applied  or  disposed  of. 

501.  Sheriff,  when  liable  as  bail,  and  his  discharge  from  lia- 

bility. 

502.  Proceedings  on  judgment  against  Sheriff. 

503.  Motion  to  vacate  order  of  arrest  or  reduce  bail.    Affi- 

davits on  motion. 

504.  When  the  order  vacated  or  bail  reduced. 

478.      (§  72.)    No  person  can  be  arrested  in  a  civil  No  person 
action,  except  as  prescribed  in  this  Code.  arrested 

'  ■*•  ^  except  as 

Note.— Benninghoff  vs.  Oswald,  37  How.  Pr.,  p.   6^®^^^®* 
235;  Williams  vs.  Bacon,  10  Wend.,  p.  636.       *  Code. 

53 — YoL.  I. 
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Cues  in 
which 
defendant 
may  be 
arrested. 


479.  (§  73.)  The  defendant  may  be  arrested  as 
hereinafter  prescribed,  in  the  following  <ja3es: 

1.  In  an  action  for  the  recovery  of  money  or  dam- 
ages on  a  cause  of  action  arising  upon  contract,  express 
or  implied,  when  the  defendant  is  about  to  depart  Grom 
the  State,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled,  or  fraudulently  misapplied,  or 
converted  to  his  own  use,  by  a  public  officer;  or  an 
officer  of  a  corporation,  or  an  attorney,  factor,  broker, 
agent,  or  clerk,  in  the  course  of  his  employment  as 
such;  or  by  any  other  person  in  a  fiduciary  capacity, 
or  for  fraudulent  misconduct  or  neglect  in  office,  or  in 
a  professional  employment;  or  for  a  willful  violation  of 
duty; 

3.  In  an  action  to  recover  the  possession  of  personal 
property,  unjustly  detavned,  when  the  property,  or  any 
part  thereof,  has  been  fraudulently  concealed,  removed, 
or  disposed  of,  so  that  it  cannot  be  found,  or  taken  by 
the  Sheriff ; 

4.  When  the  defendant  has  been  guilty  of  a  fraud 
in  contracting  the  debt,  or  incurring  the  obligation  for 
which  the  action  is  brought;  or  in  concealing  or  dis- 
posing of  the  property,  for  the  taking,  detention,  or 
conversion  of  which  the  action  is  brought; 

6.  When  the  defendant  has  removed  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  intent  to  defraud 
his  creditors. 

Note.— 1.  Injury  to  Persons.— <8u6d.  1.— The  first 
subdivision  of  the  section  (73)  of  the  Practice  Act,  for 
which  this  is  a  substitute,  provided  that  '*  the  defendant 
may  be  arrested  where  the  action  is  for  wiUful  injury 
to  person  or  character.'*  It  was  held,  that  this  provis- 
ion was  in  conflict  with  Section  15  of  Article  I  of  the 
Constitution.— South  worth  vs.  Kesing,  3  Cal.,  p.  378; 
Ex  Parte  Prader,  0  id.,  p.  239;  see,  also,  in  the  flatter 
of  Holdforth,  1  Cal.,  p.  438. 

2.  Actions  not  arising  out  of  Contract.— The 
defendant  may  be  arrested  in  an  action  to  recover  from 
an  innkeeper  for  baggage  lost  at  his  hotel.— Burrougha 
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Ts.  Willett,  26  Barb.,  p.  78.  So  in  an  action  for  a 
ialse  warranty. — 3  £.  D.  Smith,  pp..  .1, 13.  So^n  an 
action  for  fraudulent  misrepresentations  as  to  the 
responsibility  of  a  party  whereby  credit  was  given. — 
Sherman  vs.  Brantley,  7  Rob.,  p.  55. 

3.  Agents. — Subd.  2, — In  an  action  to  recover  money 
received  by  a  person  as  agent,  he  cannot  be  arrested 
without  showing  some  fraudulent  conduct  on  his  part, 
or  a  demand  on  him  by  the  principal  and  a  refusal  by 
him  to  pay. — In  the  Matter  of  Holdforth,  1  Cal.,  p.  438. 
A.  being  the  owner  of  an  invoice  of  goods  in  the  City 
of  New  York,  sold  one  half  interest  therein  to  B.,  with 
an  arrangement  that  the  latter  should  proceed  to  San 
Francisco  and  there  dispose  of  the  same  on  joint  ac- 
count. Held:  that  this  constituted  a  partnership 
between  them,  and  tliat  B.  was  not  an  agent  and  not 
subject  to  arrest  in  an  action  by  A.  to  recover  a  part  of 
the  proceeds  of  the  sales. — Soule  vs.  Hayward,  1  Cal., 
p.  345. 

4.  Fraudulent  Intbnt.— ^6d.  3.— Pike  vs.  Lent, 
4  Sandf.,  p.  650;  Roberts  vs.  Randel,  3  Sandf.,  p.  710; 
Watson  vs.  McGuire,  33  How.  Pr.,  p.  87;  Sherl(x:k  vs. 
Sherlock,  7  Abb.  Pr.  (N.  S.),  p.  22;  Merrick  vs.  Suy- 
dam,  1  Code  R.  (N.  S.),  p.  212. 

5.  Obligation— Debt. — Subd,  4. — The  alleged  fraud 
must  be  directly  connected  with  the  debt  or  obligation. 
Oatley  vs.  Lewin,  47  Barb.,  p.  18.  "Debt"  and 
"  obligation  "  have  the  same  meaning — ^both  import  a 
contract  liability. — McGovern  vs.  Payn,  32  Barb.,  p. 
83;  Smith  vs.  Corbiere,  3  Bosw.,  p.  634;  Ely  vs.  Steigler, 
9  Abb.  (N.  S.),  p.  35.  But  in  Crandall  vs.  Bryan,  15 
How.,  p.  48,  it  was  held  that  the  term  "  obligation  " 
was  intended  to  include  those  cases  where  the  action 
would  not  sound  in  contract. 

6.  Allegations  or  Fraud. — The  allegations  in  the 
application  must  satisfy  the  Judge  judicially,  but  the 
material  facts  may  be  stated  upon  intbrmation  and  be- 
lief, if  accompanied  by  statements  of  the  nature  and 
sources  of  the  information, — Crandall  vs.  Bryan,  15 
How.  Pr.,  p.  48;  5  Abb.  Pr.,  p.  162.  A  defendant  can- 
not be  arrested  for  fraudulent  representations  in  obtain- 
ing money,  when  the  representations  were  made  after 
the  money  was  obtained. — Snow  vs.  Halstead,  1  Cal., 
p.  361. 

7.  Evidence. — To  sustain  the  allegations  of  fraud 
and  deceit  in  contracting  a  debt,  it  is  necessary  to  prove 
that  the  representations  alleged  to  have  been  fraudulent 
and  deceitful  were  not  true. — Belden  vs.  Henriques,  8 
Cal.,  p.  87. 
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8.  Fraudulent  Ithtevt. —Subd.  5.— Proof  of  are 
actual  intent  to  defraud  is  necessary. — Pacific  Mutual 
Ins,  Co.  vs.  Machado,  16  Abb.,  p.  451;  Caldwell's  Ca&e, 
13  Abb.,  p.  405;  Krauth  vs.  Vail,  10  Abb.,  p.  139. 

Order  for         480.     (§  74.)     All  Order  for  the  arrest  of  the  defend- 

arrest,  by  ^  ^ 

mad?         ^^^  must  be  obtained  from  a  Judge  of  the  Court  ia 
which  the  action  is  brought,  or  fi'om  a  County  Judge. 

_  Note. — Granting  an  order  of  arrest  is  discretionary 

with  the  Judge. — Knickerbocker  L.  Ins.  Co.  vs.  Eocle- 
sine,  6  Abb.  (N.  S.),  p.  9;  Davis  vs.  Scott,  15  Abb.,  p. 
127;  Lapeons  vs.  Hart,  9  How.  Pr.,  p.  541. 

Affidavit  481.     (§  75.)     The  order  may  be  made  whenever  it 

to  obtain  V^         /  J 

toTODtain*^'  appears  to  the  Judge,  by  the  affidavit  of  the  plaintiff 
or  some  otlier  person,  that  a  sufficient  cause  of  action 
exists,  and  that  the  case  is  one  of  those  mentioned  in 
Section  479.  The  affidavit  must  be  either  positive  or 
upon  information  and  belief;  and  when  upon  informa- 
tion and  belief,  it  must  state  the  facts  upon  which  the 
information  and  belief  are  founded.  If  an  order  of 
arrest  be  made,  the  affidavit  must  be  filed  with  the 
Clerk  of  the  county. 

Note. — 1.  Affidavit. — The  affidavit  must  show  the 
facts  relied  upon  by  positive  averment;  and  it  is  not 
sufficient  to  refer  to  the  complaint,  or  to  any  otlier 
paper,  to  show  what  the  affidavit  ought  itself  to  disclo&e. 
McGilvery  vs.  Moorhead,  2  Cal.,  p.  607.  To  entitle  a 
party  to  the  remedy  of  arrest,  it  is  not  necessary  to 
show  po.sitively  the  commission  of  a  fraud.  It  is  suffix 
ciunt  if  the  circumstances  detailed  would  induce  a 
reasonable  belief  that  a  fraud  was  intended. — South- 
worth  vs.  Resing,  8  Cal.,  p.  377.  An  affidavit  for  arrest 
made  on  information  and  belief  that  the  defendant  has 
been  guilty  of  fraud  in  contracting  the  debt,  or  in 
endeavoring  to  prevent  its  collection,  in  the  terms 
required  by  statute,  and  followed  by  an  averment  of  the 
facts  on  which  the  belief  is  founded,  also  stated  on 
information  and  belief,  is  sufficient. — Matoon  vs.  £der, 
6  Cal.,  p.  57;  City  Bank  vs.  Lumley,  28  How-,  p.  S97; 
Blason  vs.  Bruno,  21  How.,  p.  112;  12  Abb.,  p.  265;  33 
Barb.,  p.  520;  Cook  vs.  Roach,  21  How.,  p.  152;  Peel 
vs.  Elliott,  16  How.,  p.  481.  Insufficiency  of  the  affi- 
davit on  which  the  writ  of  arrest  issues  cannot  be  set 
up  in  defense  by  third  parties,  nor  by  the  defendant 
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himself  after  judgment. — MatooA  vs.  Eder,  6  Cal., 
p.  57. 

2.  Obdkr  of  Arrest.— The  order  of  arrest  is  only 
an  intermediate  remedy  or  process  to  secure  the  pres- 
ence of  the  party  until  final  judgment,  and  the  facts 
on  which  it  is  based  must  be  affirmatively  found,  and 
the  fraud  stated  in  the  judgment,  in  order  to  authorize 
an  arrest  on  final  process. — Matoon  vs.  Eder,  6  Cal.,  p. 
57.  It  is  hest  to  award  an  arrest  even  in  cases  of  doubt, 
for  the  defendant  is  protected  by  his  bond  from  abuse 
by  the  process,  without  which  process  the  plaintifiT  may 
be  remediless. — South  worth  vs.  Resing,  3  Cal.,  p.  377; 
see,  also,  Davis  vs.  Robinson,  10  Cal.,  p.  411. 

482.      (§  76.)     Before  making  the  order,  the  Judge  Security  by 
must  require  a  written  undertaking  on  the  part  of  the  fore  order 

T-  o  ^  of  arrest. 

plaintiff,  with  sureties,  to  the  effect  that  if  the  de- 
fendant recover  judgment  the  plaintiff  will  pay  all 
cost^  and  charges  that  may  be  awarded  to  the  defend- 
ant, and  all  damages  which  he  may  sustain  by  reason 
of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  five  hundred  dol- 
lars. The  undertaking  must  be  filed  with  the  Clerk 
of  the  Court. 

Note. — The  form  of  affidavit  of  the  sureties  is 
omitted.  Sec.  1057  of  this  Code  prescribes  the  form  to 
be  used  whenever  an  undertaking  is  required.  The 
undertaking  may  he  executed  by  any  person,'  at  the 
instance  of  the  plaintiff,  who  will  undertake  unquali- 
fiedly that  the  plaintiff  will  indemnify  the  defendant 
for  all  damages  he  may  sustain. — Leffingwell  vs. 
Chave,  19  How.,  p.  54;  10  Abb.,  p.  472;  5  Bosw.,  p. 
703;  Bellinger  vs.  Gardner,  2  Abb.,  p.  441;  Askins  vs. 
Heams,  3  Abb.,  p.  184.  Per  contra,  Richardson  vs. 
Craig,  1  Duer,  p.  666.  If  a  foreign  State  is  plaintiff, 
the  undertaking  may  be  signed  by  the  resident  Min- 
ister.— Republic  of  Mexico  vs.  Arangoiz,  5  Duer,  p. 
634.  The  obligations  of  sureties  are  assumed  with  ref- 
erence to  the  law,  which  becomes  part  of  their  con- 
tract.— Matoon  vs.  Eder,  6  Cal,,  p.  57. 

• 

483.     (§  77.)     The  order  may  be  made  at  the  time  Order, 

,  when 

of  the  issuing  of  the  summons,  or  any  time  afterwards  made,  and 
before  judgment.    It  must  require  the  Sheriff  of  the 
county  where  the  defendant  may  be  found,  forthwith 


\ 
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to  arrest  him  and  hold  him  to  bail  in  a  specified  sum, 
and  to  return  the  order  at  a  time  therein  mentioned, 
to  the  Cterk  of  the  Court  in  which  the  action  is  pend- 
ing. 

NoTE.—l.  "Bbporb  Judomkst."  — These  terms 
mean  **  the  final  determination  of  the  rights  of  the  par- 
ties in  the  action/'  Although  a  judgment  by  default 
has  been  taken,  founded  upon  allegations  of  fraud,  and 
the  defendant  let  in  to  defend  the  judgment  standing 
as  security,  yet  he  may  be  arrested  and  held  to  bail  in 
the  action. — Union  Bank  vs.  Mott,  8  Abb.,  p.  150; 
Mott  vs.  Union  Bank,  36  How.,  p.  332;  38  N.  Y-,  p. 
18;  4  Abb.  (N.  S.),  p.  270. 

2.  Form  op  Okder. — There  is  but  one  form  under 
the  Code,  and  every  order  must  require  the  officer  to 
arrest  the  defendant  and  hold  him  to  bail  in  a  specified 
sum. — Tracy  vs.  Veeder,  35  How,,  p.  209;  5  Barb.,  p. 
70;  but  see  Elston  vs.  Potter,  9  Bosw.,  p.  635;  Sher^ 
lock  vs.  Sherlock,  7  Abb.  (N.  S.),  p.  22. 

3.  Returv. — If  the  order  direct  the  return  within 
"  five  days  after  the  arrest  of  the  defendant,*'  it  is  suf- 
ficient.—Continental  Bank  vs.  De  Hott,  8  Bosw.,  p. 
696.  If  the  order  is  made  returnable  on  Sunday,  the 
irregularity  may  be  remedied  either  by  waiver,  as  the 
putting  in  of  bail  (Wright  vs.  Jeffrey,  5  Cow.,  p.  15), 
or  by  amendment. — Stone  vs.  Martin.  2  Denio,  p.  185. 

Affidavit  484.  (§  78.)  The  order  of  arrest,  with  a  copy  of 
wod^ofho'  ^^^  affidavit  upon  which  it  is  made,  must  be  delivered 
copy  to  *"*  ^^  ^^^  Sheriff,  who,  upon  arresting  the  defendant,  must 
defendant    ^^1^^^^  ^^  j^jj^  ^  ^^py  ^f  ^^^  affidavit,  and  also,  if 

desired,  a  copy  of  the  order  of  arrest. 

Note. — If  the  copies  are  not  delivered  by  the  Sheriff, 
upon  making  the  arrest,  it  is  an  irregularity  only,  and 
will  not  entitle  the  defendant  to  a  discharge. — Barker 
vs.  Cook,  25  How.,  p.  190;  16  Abb.,  p.  83;  Courter  vs. 
McNamara,  9  How.,  p.  255;  Keeler  vs.  Belts,  3  Code 
B.,  p.  183.  An  omission  in  the  copy  of  the  afiSdavit 
served,  of  the  jurat  and  signature  of  the  party,  doet 
not  affect  the  validity  of  the  order. — Barker  vs.  Cook^ 
25  How.,  p.  190;  16  Abb.,  p.  83;  40  Barb.,  p.  254. 

Arrest^how      485.     (§  79.)     The  Sheriff  must  execute  the  order 

made. 

by  arresting  the  defendant  and  keeping  him  in  cub- 
tody  until  discharged  by  law. 
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486.      (§  80.)     The  defendant,  at  any  time  before  Defendant 

execation,  must  be  discharged  from  the  arrest,  either  ^^^'^^^Jf*^ 

upoD  giving  bail  or  u[)on  depositing  the  amount  men-  d«p««"^ 
tioned  in  the  order  of  arrest. 

'  Note.— I.  Rklease.— The  attorney  for  plaintiff  may 
consent  to  the  release  of  the  defendant;  but  such  a 
release  will  not  discharge  the  order,  and  the  defendant 
may  thereafter  be  arrested  on  final  process. — Meech  vs. 
Loomis,  28  How.,  p.  209;  14  Abb.,  p.  228. 

2.  Sheriff  must  Accept  Bail.— The  defendant  is 
entitled  to  his  discharge  upon  tendering  bond,  with 
sufGicienl  sureties.  A  refusal  to  accept  such  bond  ren- 
ders the  Sheriff  liable  to  an  action. — Richards  vs. 
Porter,  7  Johns.,  p.  137;  Posterne  vs.  Hanson,  2 
Sauiid.,  p.  59;  Smith  vs.  Hull,  2  Mod.,  p.  32. 

487.     (§  81.)     The   defendant  may  ffive   bail  by  Bail,  how 

^  '  -II  given. 

causing  a  written  undertaking  to  be  executed  by  two 
or  more  sufficient  sureties,  to  the  effect  that  they  are 
bound  in  the  amount  mentioned  in  the  order  of  arrest, 
that  the  defendant  will  at  all  times  render  himself 
amenable  to  the  process  of  the  Court,  during  the  pen- 
dency of  the  action,  and  to  such  as  may  be  issued  to 
enforce  the  judgment  therein,  or  that  they  will  pay  to 
the  plaintiff  the  amount  of  any  judgment  which  may 
be  recovered  in  the  action. 

Note. — An  officer  making  the  arrest  can  only  take 
the  security  prescribed  by  statute;  but  the  party  at 
whose  suit  the  arrest  is  made  may  take  any  security  he 
pleases. — Winter  vs.  Kinney,  1  N.  Y.,  p.  365;  Decker 
vs.  Judson,  16  N.  Y.,  p.  439. 

488.     (§  82.)     At  any  time   before  judgment,  or  Surrender 
within  ten  days  thereafter,  the  bail  may  surrender  the  defendant 
defendant  in  their  exoneration;  or  he  may  surrender 
himself  to  the  Sheriff  of  the  county  where  he  was 
arrested.  , 

Note. — Sureties  on  the  bail  bond  of  a  defendant, 
arrested  in  a  civil  action,  are  not  bound  to  surrender 
the  defendant  within  ten  days  after  judgment,  unless 
the  plaintiff  takes  such  measures  as  would  authorize 
the  officer  to  hold  defendant  in  custody. — Allen  vs. 
Brealauer,  8  Gal.,  p.  652.    A  surrender,  within  ten 
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days  after  execution,  is  a  compliance  with  the  statute. 
Id.  A  portion  of  the  bail  may  make  the  Burrender. — 
Matter  of  Taylor,  7  How.,  p.  212.  The  offer  of  R  party 
to  surrender  himself  in  dipcharg"  n  t  is  sureties,  ivas 
held  to  be  a  good  surrender. — Babb  vs.  Oakley,  5  Cal.f 
p.  93.  Where  the  judgment  will  not  warrant  a  writ 
of  ca.  sa.  to  be  issued  under  it,  the  bail  will  not  be 
charged  for  neglecting  to  surrender  the  judp^ment 
debtor. — Matoon  vs.  Eder,  6  Cal.,  p.  57. 

Same.  489.     (§  83.)     For  the  purpose  of  surrendering'  the 

defendant,  the  bail,  at  any  time  or  place  before  they 
are  finally  charged,  may  themselves  arrest,  or,   by  a 
written  authority  indorsed  on  a  certified  copy  of  the 
undertaking,  may  empower  the  SheriflF  to  do  so.      Upon 
the  arrest  of  defendant  by  the  Sheriflf,  or  upon  his 
delivery  to  the  Sheriff  by  the  bail,  or  upon  his  own 
surrender,  the   bail  are   exonerated,  if   such    arrest, 
delivery,  or  surrender  take  place  before  the  expiration 
of  ten  days  after  judgment;  but  if  such  arrest,  deliv- 
ery, or  surrender  be  not  made  within  ten  days  after 
judgment,  the  bail  are  finally  charged  on  their  under- 
taking, and  bound  to  pay  the  amount  of  Uie  judgment 
within  ten  days  thereafter. 

NoTK. — It  was  in  Seaver  vs.  Genner,  10  Abb.,  p. 
2,',6j  held,  that  where  the  sureties  failed  to  justify,  but 
th-  d-'fendant  h»ul  .b-en  released,  the  Sheriff  became 
bail,  and  might  surrender  the  defendant  by  rearrest- 
ing him. — See,  also,  Sartos  vs.  Merceques,  9  How.,  p. 
188. 

Bail,  how         490.     (§  84.)     If  the  bail  neglect  or  refuse  to  pay 

proceeded  V^         /  6  l    ^ 

against.  the  judgment  within  ten  days  after  they  are  finally 
charged,  an  action  may  be  commenced  against  such 
bail  for  the  amount  of  the  original  judgment. 

Note.— Matoon  vs.  Eder,  6  Cal.,  p.  57;   Otis  vs. 
f  "Wakeman,  1  Hill,  p.  604.    In  an  action  against  bail 

whose  liability  is  fixed,  they  cannot  show  either  in  bar 
or  mitigation  that  before  the  recovery  of  judgment 
against  their  principal  he  was  and  since  has  been  in- 
solvent.— Levy  vs.  Nicholas,  19  Abb.,  p.  282;  1  Bob., 
p.  614;  Metcalf  vs.  Stryker,  10  Abb.,  p.  12;  31  Barb., 
p.  62. 
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491.  (§  85.)    The  bail  are  exonerated  by  the  death  Bail,  how 

^  ^  ''  exonerated 

of  the  defendant  or  hi8  imprisonment  in  a  State  Prison, 
or  by  his  legal  discharge  from  the  obligation  to  ren- 
der himself  amenable  to  the  process. 

Note.— 1.  Death. — Bail  are  exonerated  by  the  death 
of  the  principal. — Merrit  vs.  Thompson,  1  Hilt.,  p.  550; 
Olcott  vs  Lilly,  4  Johns.,  p.  407;  Hayes  vs.  Carring- 
ton,  12  Abb.,  p.  179;  21  How.,  p.  143. 

2.  Legal  Discharge.— The  final  tennination  only 
of  the  action  in  favor  of  the  defendant  operates  as  a 
legal  discharge. — Von  Gerhart  vs.  Lighte,  13  Abb.,  p. 
101. 

492.  (§  86.)     Within  the  time  limited  for  that  Deiiverjof 

under- 

purpose,  the  Sheriff  must  file  the  order  of  arrest  in  *^][gg^ 
the  office  of  the  Clerk  of  the  Court  in  which  the  J^^^ee 
action  is  pending,  with  his  return  indorsed  thereon,  b"ffi?***° 
together  with  a  copy  of  the  undertaking  of  the  bail. 
The  original  undertaking  he  must  retain  in  his  pos- 
seasion  until  filed,  as  herein  provided.    The  plaintiff 
within  ten  days  thereafter,  may  serve  upon  the  Sher- 
iff a  notice  that  he  does  not  accept  the  bail,  or  he  is 
deemed  to  have  accepted  them,  and  the  Sheriff  is  ex- 
onerated from  liability.     If  no  notice  be  served  within 
ten  days,  the  original  undertaking  must  be  filed  with 
the  Clerk  of  the  Court. 

493.  (§  87.)     Within  five  days  after  the  receipt  of  Notice  of 
notice,  the  Sheriff  or  defendant  may  give  to  the  plain-  tion. 
tifl^  or  his  attorney,  notice  of  the  justification  of  the 

aame,  or  other  bail  (specifying  the  places  of  residence 
and  occupations  of  the  latter),  before  a  Judge  of  the 
Court,  or  County  Judge,  or  County  Clerk,  at  a  speci- 
fied time  and  place;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  except  by  consent 
of  parties.    In  case  other  bail  be  ffiven,  there  must  be  Newunder- 

^  &        ">  taking,  if 

a  new  undertaking.  other  bait 

Note.— Leave  to  except  may,  on  motion,  be  granted 
after  the  time  has  expired,  but  on  terms  and  without 
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pr^udice  to  any  rij^ht  of  the  Sheriff.— Zimm  vs. 
terman,  5  Koh.,  p.  618. 

QnaKfioa^        494.     (§  88.)     The  qualifications  of  bail  are  as  fol- 
lows: 

1.  Each  of  them  shall  be  a  resident  and  householder, 
or  freeholder,  within  the  county; 

2.  Each  must  be  worth  the  amount  specified  in  tho 
order  of  arrest,  or  the  amount  to  which  the  order  ie 
reduced,  as  provided  in  this  Chapter,  over  and  above 
all  his  debts  and  liabilities,  exclusive  of  property  ex- 
empt from  execution;  but  the  Judge  or  County  Clerk, 
on  justification,  may  allow  more  than  two  sureties  to 
justify,  severally,  in  amounts  less  than  that  expressed 
in  the  order,  if  the  whole  justification  be  equivalent 
to  that  of  two  sufficient  bail. 

Note.— See  Sec.  1057  of  this  Code. 

HousKHOLDER. — A  party  who  rents  and  occupiea 
part  of  a  building  for  an  office  is  a  householder  within 
the  meaning  of  this  section. — S.  and  W.  Savings  Bank 
vs.  Huyck,  33  How.,  p.  823. 

JnsUflea-  495.  (§  89.)  For  the  purpose  of  justification,  each 
of  the  bail  must  attend  before  the  Judge  or  County 
Clerk,  at  the  time  and  place  mentioned  in  the  notice, 
and  may  be  examined  on  oath  on  the  part  of  the  plain- 
tift^  touching  his  sufiiciencj,  in  such  manner  as  the 
Judge  or  Clerk,  in  his  discretion,  may  think  proper. 
The  examination  must  be  reduced  to  writing,  and 
subscribed  by  the  bail,  if  required  by  the  plaintiff. 

Note. — The  kind  of  property  is  immaterial. — 1  Till. 
&  Sh.  Pract.,  p.  586;  hut  it  must  he  in  the  party's  own 
right.— 2  Chitt.,  p.  07. 

AUowaBoe  496.  (§  90.)  If  the  Judge  or  Clerk  find  the  bail 
sufficient,  he  must  annex  the  examination  to  the  under- 
taking, indorse  his  allowance  thereon,  and  cause  them 
to  be  filed,  and  the  Sheriff  is  thereupon  exonerated 
from  liability. 

Note.— 1.  Justification.— The  justification  ia  not 
complete  until  the  Judge  has  indorsed  his  allowance  on 
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the  undertaking  and  caused  it  to  be  filed. — O'Neil  vs. 
Durkee,  12  How.,  p.  94;  2  Abb.,  p.  883. 

2.  Fraud  in  Justification.— In  Brown  vs.  Gillies, 
1  Chitt.,  p.  372,  an  order  for  the  allowance  of  bail  was 
discharged,  upon  it  appearing  that  the  bail  had  per- 
jured himself  on  his  justification. — See,  also,  Gk>uld  vs. 
Berry,  1  Chitt.,  p.  143. 

(§  91.)    The  defendant  may,  at  the  time  of  Depositor 

^  ^  .    .  •"  money  with 

his  arrest,  instead  of  giving  bail,  deposit  with  the  Sheriff. 
Sheriflf  the  amount  mentioned  in  the  order.  In  case 
the  amoant  of  the  bail  be  reduced,  as  provided  in 
this  Chapter,  the  defendant  may  deposit  such  amount 
instead  of  giving  bail.  In  either  case  the  Sheriff  must 
give  the  defendant  a  certificate  of  the  deposit  made, 
and  the  defendant  must  be  discharged  from  custody. 

Note. — ^Money  deposited  is  in  the  custody  of  the 
law,  and,  as  between  the  plaintiff  and  defendant,  is 
considered  the  property  of  the  latter. — Hermann  vs. 
Aaronson,  3  Abb.  (N.  S.),  p.  389;  34  How.,  p.  272;  8 
Abb.  (N.  S.),  p.  155.  Money  deposited  by  a  third  party 
becomes  the  property  of  the  defendant. — Sutter  vs. 
Weiner,  6  Abb.,  p.  191. 

498.  (§  92.)    The  Sheriff  must,  immediately  after  Payment  of 

money  into 

the  deposit,  pay  the  same  into  Court,  and  take  from  the  S?°{^^ 
Clerk  receiving  the  same  two  certificates  of  such  pay- 
ment, the  one  of  which  he  shall  deliver  to  the  plaintiff's 
attorney,  and  the  other  to  the  defendant.  For  any 
defiiult  in  making  such  payment,  the  same  proceedings 
may  be  had  on  the  official  bond  of  the  Sheriff,  to  col- 
lect the  sum  deposited,  as  in  other  cases  of  delin- 
quency. 

499.  (§  93.)    If  money  is  deposited,  as  provided  Snb«titnt- 
in  the  two  last  sections,  bail  may  be  given  and  may  depoait 
justify  upon  notice,  at  any  time  before  judgment; 

and  on  the  filing  of  the  undertaking  and  justification 
with  the  Clerk,  the  money  deposited  must  be  refunded 
to  the  defendant. 

NoTS.— Hennann  vs.  Aaronson,  34  How.,  p.  272;  8 
Abb.  (N.  S.),  p.  389;  8  Abb.  (N.  S.),  p.  165;  Sutter 
V8.  Welner,  6  Abb.,  p.  191. 
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500.  (§  94.)  Where  money  has  been  deposi 
if  it  remain  on  deposit  at  the  time  of  the  recovery 
a  judgment  in  favor  of  the  plaintiif,  the  Clerk  miiHt, 
under  the  direction  of  the  Court,  apply  the  same  in 
satisfaction  thereof;  and  after  satisfying  the  judgment, 
refund  the  surplus,  if  any,  to  the  defendant.  If  tlio 
judgment  is  in  favor  of  the  defendant,  the  Clerk  must, 
under  like  direction  of  the  Court,  refund  to  him  the 
whole  sum  deposited  and  remaining  unapplied. 

Note. — The  plaintiff  is  entitled  to  have  the  money 
deposited  applied  on  any  judji^ment  he  may  obtain. — 
Hermann  vs.  Aaronson^S  Abb.  (N.  S.),  p.  389;  34 
How.,  p.  272;  8  Abb.  (N.  S.),  p.  155.     If  the  money- 
deposited  is  lost,  stolen,  or  embezzled,  without  any  act 
of  the  plaintiff  contributing  to  that  result,  the  loss   is 
that  of  the  depositor,  as  between  him  and  the  plaintlffl 
Parsons  vs.  Travis,  5  Duer,  p.  650.     See,  also,  I>e 
Peyster  vs.  Clarkson,  2  Wend.,  p.  77. 

601.  (§  95.)  If,  after  being  arrested,  the  defend- 
ant escape  or  is  rescued,  the  Sheriff  is  liable  as  bail; 
but  he  may  discharge  himself  from  such  liability  by 
the  giving  bail  at  any  time  before  judgment. 

Note. — The  amount  of  the  judgment  in  the  original 
action  is  the  measure  of  damages  in  an  action  against 
the  Sheriff.  His  liability  is  that  of  bail  who  have  justi- 
fied.— Gallarati  vs.  Orser,  4  Bosw.,  p.  94;  27  N.  Y.,  p. 
324. 

602.  (§  96.)  If  a  judgment  is  recovered  against 
the  Sheriff  upon  his  liability  as  bail,  and  an  execution 
thereon  is  returned  unsatisfied  in  whole  or  in  part,  the 
same  proceedings  may  be  had  on  his  ofiicial  bond,  for 
the  recovery  of  the  whole  or  any  deficiency,  as  in 
other  cases  of  delinquency. 

Note. — The  sureties  on  the  official  bond  of  the  Sheriff 
are  liable  for  any  default  of  the  Sheriff  as  bail. — ^Met- 
calf  vs.  Dikeman,  4  Keyes,  p.  93, 

603.  (§  97.)  A  defendant  arrested  may  at  any 
time  before  the  justification  of  bail  apply  to  the  Judge 
who  made  the  order,  or  the  Court  in  which  the  action 
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is  pending,  upon  reasonable  notice,  to  vacate  the  order  Affidavits 

*^       *  on  moUon. 

of  arrest  or  to  reduce  the  amount  of  bail.  If  the 
application  is  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose 
the  same  by  affidavits  or  other  proofs,  in  addition  to 
those  on  which  the  order  of  arrest  was  made. 

Note. — A  party  once  arrested  and  discharged  cannot 
again  be  arrested  Iq  the  same  action. — McGilvery  vs. 
Moorhead,  2  Cal„  p.  607.  If  the  process,  though  proper 
in  form,  has  been  issued  in  an  improper  case,  the  party 
will  be  discharged. — Soule  vs.  Hajnvard,  1  Oal.,  p.  345. 
On  an  order  to  show  cause  why  the  arrest  of  a  party, 
made  on  an  allegation  of  fraud,  should  not  be  vacated, 
the  question  of  fact  involved  must  be  decided,  like  any 
other  question  of  fact,  upon  the  preponderance  of  the 
evidence. — Southworth  vs.  Kesing,  3  Cal.,  p.  378.  The 
defendant,  by  putting  in  bail  and  neglecting  to  move 
his  discharge,  waives  all  previous  irregularities. — ^Ma- 
toon  vs.  Eder,  6  Cal.,  p.  57. 

504.     (§  98.)     I^  upon  such  appUcation,  it  appears  When  the 
that  there  was. not  sufficient  cause  for  the  arrest,  the  vacated 

'  or  bail 

order  must  be  vacated;  or  if  it  appears  that  the  bail  'educed. 
was  fixed  too  high,  the  amount  must  be  reduced. 


CHAPTER    n. 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY. 

Section  509.  Delivery  of  personal  property,  when  it  may  l)e  claimed. 

510.  Affidavit  and  its  requisites. 

511.  Requisition  to  Sheriff  to  take  and  deliver  the  property. 

512.  Security  on  the  part  of  the  plaintiff,  and  proceedings  in 

serving  the  order.  • 

513.  Exception  to  sureties  and  proceedings  thereon,  or  on 

failure  to  except. 
614.  Defendant,  when  entitled  to  redelivery. 

515.  Justiiication  of  defendant's  sureties. 

516.  Qualification  of  sureties. 

517.  Property,  how  taken  when  concealed  in  building  or 

inclosure. 

518.  Property,  how  kept. 
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^  Section  519.  Claim  of  property  by  third  person. 

620.  Notice  nnd  affidavit,  when  and  where  to  be  filed. 

621.  Actions  on  undertakings. 


DeiiTory  of      509.     (§  99.)     The  plaintiff  in  an  action  to  recover 

personal  ,        '  * 

when  H^'  possession  of  personal  property  may,  at  the  time 

SSmed.      ^^  issuing  the  summons,  or  at  any  time  before  answer, 

claim  the  delivery  of  such  property  to  him  as  provided 

in  this  Chapter. 

Note. — 1.  Generally. — The  common  law  action  of 
replevin  is  aboli^hod  and  the  provii^ions  of  this*  Chapter 
take  its  place. — Roberts  vs.  Kandel,  3  Sandf.,  p.  707,  5 
How.,  p.  327;  Nichols  vs.  Michael,  23  N.  Y.,  p.  £09; 
Rockwell  vs.  Saunders,  19  Barb.,  p.  481.    The  action  for 
the  "claim  and  delivery  of  personal  property,"  under 
our  Code,  is  commensurate  with  the  action  of  detinue 
at  common  law. — McLaughlin  vs.  Platti,  27  Cal.,  p. 
464.    In  that  action,  the  manner  of  laying  the  posses- 
sion of  the  property  has  always  been  held  to  be  induce- 
ment.   It  is  usual  to  aver  a  bailment  or  findinj^. — 
Ottero  vs.  BuUard,  3  Cal.,  p.  188.    In  this  action, under 
the  Code  the  plaintiff  may  or  may  not,  at  his  election, 
seek  its  immediate  delivery. — W^ellman  vs.  £n|2flit»h,38 
Cal.,  p.  483. 

2.  Right  of  Action  may  be  Assigned. — Kobin- 
son  vs.  Weeks,  6  How.,  p.  161;  McKee  vs.  Judd,  191 
N.  Y.,  p.  622;  People  vs.  Tioga  C.  P.,  19  Wend.,  p- 
76. 

3.  Bill  in  Equity.— If  the  recovery  of  the  property 
IS  the  primary  object,  and  damages  would  not  compen- 
sate, a  bill  will  lie. — l^ickerson  vs.  Chatterton,  7  Cal., 
p.  570. 

4.  Fjxturks. — Fixtures  wrongfully  severed  from 
the  premises  become  personal  property,  and  may  be 
recovered  in  this  action. — Sands  vs.  Pfcifler,  10  Cal.,  p. 
258. 

5.  When  the  Action  can  be  Maintained. — The 
plaintiff  must  either  have  the  possession  or  the  imme- 
diate right  to  the  possession  of  the  property. — Middles- 
worth  v.«.  Sedgwick,  10  Cal.,  p.  392.  A  safe  in  the 
possession  of  McC,  belonging  to  W.,  P.  &  Co.,  for 
whom,  as  also  for  plaintiff,  he  was  agent,  contained  six 
thousand  dollars  in  coin.  Of  this  sum,  four  hundred 
dollars  belonged  to  W.,  F.  &-Co.,  the  balance  to  plain- 
tiff. The  Sheriff,  under  a  writ  against  McC,  seized 
eighteen  hundred  dollars  of  the  money  in  the  safe  aa 
his   property,  and  put  it  in  a  bag.     Plaintiff  then 
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claimed  the  money  as  his,  McC.  being  present  and  not 
objecting;.    It  was  held  that  this  amounted  to  a  sefl^re- 
gation  of  eighteen    hundred  dollars  from  the    mass 
of  coin  in  the  safe,  so  as  to  sustain  the  action  by 
plaintiff.— Griffith  vs.  Bogardus,  14  Cal.,  p.  410.    To 
render  the  defendant  liable  he  must  have  converted 
the  property  to  his  own  use,  and  if  not,  then  any 
other  act,  to  amount  to  a  conversion,  must  be  done 
with  a  wrongful   intent,  either  express  or  implied. 
Bogers  vs.  Huie,  2  Gal.,  p.  571.    This  action  lies  for 
all  goods  and  chattels  unlawfully  taken  or  detained, 
and  may  be  brought  whenever  one  person  claims  per- 
sonal property  in  the  possession  of  another,  and  this 
whether  the  claimant  has  ever  had  possession  or  not, 
and  whether  his  property  in  the  goods  be  absolute  or 
qualified,  provided  he  has  the  right  to  the  possession. — 
Lazard  vs.  Wheeler,  22  Cal.,  p.  139.    Where  the  de- 
fendant is  in  the  adverse  possession  of  land  as  a  tres- 
passer, without  color  of  title,  he  is  not  in  the  position, 
before  the  Statute  of  Limitations  has  run,  to  contest  the 
title  of  the  true  owner  in  such  a  sense  as  to  defeat  a 
personal  action  brought  by  such  owner  to  recover  wood 
cut  by  him  on  the  land. — Kimball  vs.  Lohmas,  31  Cal., 
p.  156;  Halleck  vs.  Mixer,  16  Cal.,  p.  579.    An  agree- 
ment between  two  or  more  persons  to  convert  the  prop- 
erty of  another,  not  followed  by  acts  to  that  end,  does 
not  give  a  right  of  action  against  such  persons. — Herron 
vs.  Hughes,  25  Cal.,  p.  259.    A  bill  of  sale  of  a  given 
number  of  cattle  out  of  a  herd  running  at  large,  which 
give?  the  purchaser  the  right  to  select  and  take  at  once 
the  number  sold,  is'  sufficient  to  entitle  the  purchaser, 
after  demand  and  refusal,  to  maintain  an  action  for  the 
recovery  of  the  entire  herd,  out  of  which  he  may  make 
his  selection,  and  return  the  residue  to  the  vendor. — 
McLaughlin  vs.  Piatti,  27  Cal.,  p.  464.    If  a  chose  in 
action  has  been  pledged  to  secure  a  debt,  and  payment 
has  been  tendered  and  demand  made  for  its  return,  this 
action  will  lie. — Luckey  vs.  Gannon,  37  How.,  p.  134; 
6  Abb.  (N.  S.),  p.  209. 

6.  Whkn  the  Action  cannot  be  Maintained. — 
One  partner  cannot  sustain  an  action  against  another 
partner  for  the  delivery  of  personal  property  belonging 
to  the  partnership.-^Buckley  vs.  Carlisle,  2  Cal.,  p. 
420.  If  an  officer,  by  his  misconduct,  induces  a  sale  of 
property  for  less  than  it  would  otherwise  have  brought, 
the  remedy  must  be  an  action  for  damages  resulting 
from  his  acts,  and  not  an  action  to  recover  the  prop- 
erty.— Foster  vs.  Coronel,  Oct.  Term,  1867.  Replevin 
for  hay  cut  on  public  lands  cannot  be  maintained  by  a 
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prior  possessor  against  one  who  was  in  adverse  posses- 
sion, claiming  a  preemption  right  entered  when  he  cut 
the  hay.— Page  vs.  Fowler,  28  Cal.,  p.  605.      In  an 
action  brought   against  the  Sheriff,  who    seized   the 
property  by  virtue  of  an  attachment,  it    is    a   good 
defense  to  show  that  the  defendant  in  the  attachment, 
when  insolvent,  sold  the  property  to  the  plaintiff  to 
defraud  his  creditors;  that  the  plaintiff  had  knowledge 
of  these  facts,  and  that*  the  defendant  has  since  been 
declared  a  bankrupt,  and  the  Sheriff  has,  on  the  de- 
mand of  the  as>ignee  in  bankruptcy,  delivered  him  the 
goods. — Bolander  vs.   Gentry,  36    Cal.,   p.    105.      If, 
during  the  pendency  and  before  the  trial  of  the  action, 
the  defendant  has  been  required  to  and  has  delivered 
the  property  to  another  person  entitled  to  its  possession 
as  against  both  pai-ties  to  the  action,  that  fact  may  be 
set  up  to  defeat  the  action. — Bolander  vs.  Gentry,  36 
Cal.,  p.  105.    If  the  property  was  seized  by  virtue  of 
a  warrant  for  a  tax  under  an  Act  of  Congress,  it  cannot 
be  replevied. — O'Reilly  vs.  Good,  42  Barb.,  p.  521;  18 
Abb.,  p.  106. 

7.  Demand. — Where  personal  property  is  wrong- 
fully detained^  a  demand  is  necessary  before  the  action 
is  commenced  for  its  recovery. — Sluytcr  vs.  Williams, 
37  How.,  p.  109;  1  Sweeney,  p.  215.    A  demand  is  not 
necessary  before  suing  a  Sheriff  for  property  tortiously 
taken  by  him.— Wellman  vs.  English,  38  Cal.,  p.  583; 
Moore  vs.  Murdock,  26  Cal.,  p.  524;   Boulw^are  vs. 
Craddock,  30  Cal.,  p.  190.    The  genenil  rule  is,  that 
when  the  possession  of  property  is  originally  acquired 
by  a  tort,  no  demand  previous  to  the  institution  of  suit 
for  its  recovery  is  necessary.    It  is  only  when  the  ori- 
ginal possession  is  lawful,  and  the  action  rests  upon  the 
unlawful  detention,  that  a  demand  is  required. — Paige 
vs.  O'Neal,  12  Cal.,  p.  483;   Ledley  vs.  Hays,  1  Cal., 
p.  160;   Sargent  vs.  Stum,  23  Cal.,  p.  359.     Where 
the  taking  is  by  an  officer  upon  proper  legal  authority, 
a  demand  is  necessary  in  order  to  make  him  liable  io 
damages. — Doumie  vs.  Gbiham,  6  Cal.,  p.  43;  Taylor 
vs.  Seymour,  id.,  p.  512;  Killoy  vs.  Scannell,  12  id., 
p.  73;  but  see  Wellman  vs.  English,  38  Cal.,  p.  583. 
Where  certain  personal  property  owned  by  plaintiff, 
but  which  had  been  used  by  A.  &  G.,  under  a  contract 
of  hire,  was  taken  by  the  officer  from  the  possession  of 
the  plaintiff,  by  virtue  of  an  attachment  against  6.» 
subsequent  to  which  plaintiff,  having  made  a  demand 
for  the  property  upon  the  Sheriff,  but  not  upon  A.  & 
G.,  commenced  this  action  against  the  former  for  its 
recovery.    Held:  that  the  demand,  if  necessaiy  at  all, 
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was  properly  made  upon  the  defendant  in  whose  pos- 
session the  property  was  at  the  time. — Woodworth  vs. 
Knowlton,  22  Cal.,  p.  164. 

8.  Evidence. — Where  the  vendee  replevied  the  g^oods 
from  the  attaching  creditor,  and  only  established  title 
by  proving  a  possession  of  several  months,  it  was  com- 
petent for  the  defendant,  on  cross-examination  of  plain- 
tiff's witness,  to  ask  in  whose  possession  the  chattels 
were  at  a  period  anterior  to  the  possession  proved  by 
plaintiff,  to  draw  from  the  witness,  if  possible,  the  fact 
that  plaintiff's  possession  was  a  fraud  to  hide  the 
debtor's  property. — Thomburgh  vs.  Hand,  7  Cal.,  p. 
554.  The  declarations  of  a  vendor  of  personal  prop- 
erty, after  the  sale,  are  not  admissible  to  impeach  the 
title  of  the  vendee. — Visher  vs.  Webster,  8  Cal.,  p.  109. 
In  an  action  to  recover  specific  personal  property,  plain- 
tiff relied  exclusively  upon  his  possession  at  the  time  of 
the  taking  by  defendant;  and  defendant  first  established 
a  prima  facie  title  sufficient  to  destroy  the  presumption 
of  title  in  plaintiff  arising  from  his  possession,  and  then 
went  further  and  showed,  plaintiff  excepting,  that  plain- 
tiff obtained  the  property  by  proceedings  under  a  void 
judgment.  Held:  that  the  introduction  of  this  further 
evidence  by  defendant  showing  the  invalidity  of  the 
judgment,  was  of  no  advantage  to  him — as  he  had 
already  rebutted  plaintiff's  case  based  solely  on  pos- 
session— ^and  that  it  did  not  pnyudice  plaintiff,  and  is 
no  ground  of  error. — Lafontaine  vs.  Greene,  17  Cal., 
p.  294.  When  property  is  taken  from  the  defendant 
b^'  the  officer,  it  is  sufficient  to  introduce  in  evidence 
the  writ  under  which  the  levy  is  made;  but  when  the 
property  is  taken  from  the  possession  of  a  stranger  to 
the  writ,  it  is  necessary  to  show  a  Judgment  or  prove 
the  debt. — Sexey  vs.  Adkinson,  34  Cal.,  p.  346.  Evi- 
dence may  be  admitted  of  the  highest  market  value  of 
the  property  between  the  time  of  conversion  and  trial. 
Tully  vs.  Harloe,  35  Cal.,  p.  302.  But  see  Pago  vs. 
Fowler,  39  Cal.,  p.  412,  cited  in  this  note  under  Subd.  9. 

9.  Damages. — In  actions  for  the  recovery  of  per- 
sonal property  of  fluctuating  value,  the  measure  of 
damages  is  the  highest  market  value  within  a  reason- 
able time  after  the  property  was  taken,  with  interest 
from  the  time  the  value  was  estimated. — Page  vs.  Fow- 
ler, 39  Cal.,  p.  412;  see,  also,  Dorsey  vs.  Manlove,  14 
Cal.,  p.  553;  Phelps  vs.  Owen,  11  Cal.,  p.  22;  Pelberg 
Vs.  Gorham,  23  Cal.,  p.  349. 

10.  Judgment. — ^In  this  action  the  judgment  may 
be  for  more  than  the  value  as  alleged  in  the  complaint, 
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if  it  be  within  the  ad  damnum  of  the  writ.     The  valae 
of  the  property  is  only  one  predicate  of  the  recovory. — 
Coffhill  vs.  Boi  ing,  15  Cal.,  p.  213.    Where  the  defend- 
ant has  required  the  return  of  the  propeity,  and  g^ven 
an  undeitnking  for  such  purpose,  a  judgment  for  plain- 
tiff, in  Older  to  hold  the  sureties  on  the  undertaking, 
must  be  In  the  alternative,  as  required  by  Sees.  1(4, 
177,  and  210  of  the  Practice  Act  (Sees.  514,  027,  and 
682  of  this  Code. — Nickerson  vs.  Chatterton,  7  Cal.,  p. 
608;  Dorsey  vs.  Man  love,  14  Cal.,  p.  555.      Where  a 
partner,  in  good  faith,  sells  partnership   property  to 
satisfy  his  individual  indebtedness,  and  the  purchaser 
brings  replevin  against  a  creditor  of  the  firm  who  has 
attached  the  property,  it  was  held  that  the  Court  prop- 
erly rondei-ed  a  judgment  in  favor  of  the  purehajser,  it 
being  presumed  in  support  of  the  judgment  that  the 
Court  below  found  it  as  ilact  that  the  other  partner  con- 
sented to  and  authorized  the  sale. — Stokes  vb.  Stevens, 
40  Cal.,  p.  391.    The  omission  to  specify  in  the  judg^ 
ment  the  property  of  which  restitution  is  to  be  made,  is 
error, — Campbell  vs.  Jones,  S8  Cal.,  p.  507.     A  defend- 
ant who  recovers  judgment,  the  jury  failing  to  find  the 
value  of  the  property  to  exceed  f200,  is  entitled  to  bis 
costs,  where  the  plaintifl'*s  complaint  states  its  %'alue  at 
a  sum  excccniing  that  amount. — Edgar  vs.  Giay,  5  Cal.t 
p.  267.    If  the  action  is  improperly  commenced,  the 
party  bringing  it,  having  obtained  the  benefit,  cannot 
avoid  the  undertaking  ho  has  given  by  pleading  his 
own  misfeasance. — ^Turner  vs.  Billagram,  2  Cal.,  p. 
522.    If  the  plaintiff  takes  the  property  at  the  com- 
mencement of  the  action,  and  the  defendant  prays  a 
return  of  it,  and  the  defendant  was  entitled  to  the  prop- 
erty at  the  commencement  of  the  action,  but  his  right 
has  ceased  and  vested  in  the  plaintiff  before  trial,  the 
judgment  ought  to  leave  the  property  in   plaintiff's 
possession,  but  award  costs  to  defendant. — O'Connor 
vs.  Blake,  29  Cal.,  p.  312.    In  an  action  by  the  pledgee 
against  a  stranger  for  the  conversion  of  goods,  the 
plaintiff  is  entitled  to  recover  the  full  value  of  the 
goods;  but  if  the  goods  have  been  converted  by  the     , 
owner,  or  by  any  one  acting  in  privity  with  him,  the 
pledgee  can  recover  only  the  value  of  his  special  inter- 
est in  the  pledge. — Tread  well  vs.  Davis,  34  Cal.,  p.  SOI- 
11.  New  Matter  in  Answer.— Where  the  action 
is  replevin,  it  is  not  competent  for  the  defendant,  in  his 
answer,  to  introduce  a  new  and  distinct  subject  matter 
of  litigation,  claiming  of  the  plaintiff  the  return  of 
other  property,— Levensohn  vs.  Ward,  October  Tenn, 
1872. 
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510.     (§  100.)     Where  a  delivery  is  claimed,  an  Affldavit 
affidavit  must  be  made  by  the  plaintiflf,  or  by  some  roquiaitefc 
one  in  his  behalf,  showing  : 

1.  That  the  plaintiff:'  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to 
the  {toBsession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the 
defendant; 

3.  The  alleged  cause  of  the  detention  thereof, 
according  to  his  best  knowledge,  infoiination,  and 
belief ; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment, 
or  fine,  pursuant  to  a  statute;  or  seized,  under  an  exe- 
cution or  an*attachment  against  the  propeiiy  of  the 
plaintiff*;  or,  if  so  seized,  that  it  is  by  statute  exempt 
from  such  seizure; 

5.  The  actual  value  of  the  property. 

NoTK. — 1.  Ownership. — If  the  plaintiff  claims  as 
owner  his  affidavit  need  not  set  up  facts  proving  such 
ownership;  his  affidavit  **that  he  is  the  owner''  is,  in 
this  re$:pect,  sufficient. — Burns  vs.  Robhins,  1  Code  R., 
p.  62;  Vandenbur^h  vs.  Van  Valkenburg,  8  Barb., 
p.  217.  But,  if  the  property  is  claimed  as  exempt  from 
execution,  the  facts  constituting  the  exemption  must 
appear  in  the  affidavit. — Spalding  vs.  Spalding,  3  How., 
p.  297;  1  Code  R.,  p.  64;  see,  also,  Roberts  vs.  Williaid, 
1  Ci>deR.,  p.  100.  If  the  property  is  claimed  by  virtue 
of  a  special  property  therein,  the  affidavits'must  show 
the  facts  in  respect  to  such  special  property,  to  the  end 
that  the  Court  may  see  upon  what  facts  a  special  prop- 
erty and  right  of  possession  is  made  out. — Depew  vs. 
Leal,  2  Abb.,  p.  131. 

2.  Additional  Affidavits.— The  Court  may  al- 
low additional  affidavits  to  be  read,  or  the  plaintiff 
may  file  a  supplemental  affidavit  to  supply  a  defect. — 
Depew  vs.  Leal,  2  Abb.,  p.  131. 

3.  Amendments. — Where  the  affidavit  is  objected 
to  for  insufficiency,  the  Court  will  permit  an  amend- 
ment of  course.-- Spalding  vs.  Spalding,  3  How,,  p. 
297;  1  Code  R.,  p.  64. 

4.  Opposing  Affidavits.— In  O'Reilly  vs.  Good, 
18  Abb.,  p.  106,  42  Barb.,  p.  521,  it  was  held  that  the 
affidavit  of  the  defendant  and  of  a  collector,  that  the 
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Requisition 
to  Sheriff  to 
take  and 
deliver  the 
property. 


Seoarity  on 
the  part 
of  the 
plaintiff, 
and  pro- 
ceeding 
in  serving 
the  order. 


goods  were  taken  for  a  tax,  was  sufficient  to  sot  a.«ide 
proceedings  under  this  section. — See,  also.  Stock 'well 
vs.  Vietch,  15  Abb.,  p.  412.' 

5,  Waiver. — A  general  appearance  in  the  action 
waives  all  iiTegularities  in  the  affidavit. — WisconFm 
M.  &  F.  Ins.  Co.  Bank  vs.  Hobbs,  22  How.,  p.  494; 
Hyde  vs.  Patterson,  1  Abb.,  p.  248. 

611.  (§  101.)  The  plaintift*  or  his  attorney  may, 
tlier'eupon,  by  an  indorsement  in  writing  upon  tlie 
affidavit,  require  the  Sheriff  of  the  county  where  the 
property  claimed  may  be,  to  take  the  same  from  the 
defendant. 

Note. — Rhodes  vs.  Patterson,  3  Cal.,  p.  469;  Smith 
vs.  Orser,  43  Barb.,  p.  187;  Barry  vs.  Fishor,  8  Abb. 
(N.  S.),  p.  369. 

612.  (§  102.)     Upon  a  receipt  of  the  affidavit  and 
notice,  with  a  written  undertaking,  executed  by  two 
or  more  sufficient  sureties,  approved  by  the  Sheriff,  to 
the  effect  that  they  are  bound  to  the  defendant  in 
double  the  value  of  the  property  as  stated  in  the  affi- 
davit for  the  prosecution  of  the  action,  for  the  return 
of  the  property  to  the  defendants,  if  return  thereof  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as 
may  from  any  cause  be  recovered  against  the  plaintifi* 
the  Sheriff"  must  forthwith  take  the  property  described 
in  the  affidavit,  if  it  be  in  the  possession  of  the  de- 
fendant or  liis  agent,  and  retain  it  in  his  custody.     I£e 
must,  without  delay,  serve  on  the  defendant  a  copy  of 
the  affidavit,  notice,  and  undertaking,  by  delivering 
the  same  to  him  personally,  if  he  can  be  found,  or  to 
his  agent  from  whose  possession  the  property  is  taken; 
or,  if  neither  can  be  found,  by  leaving  them  at  the 
usual  place  of  abode  of  either,  with  some  person  of 
suitable  age  and  discretion,  or,  if  neither  have  any 
known  place  of  abode,  by  putting  them  in  the  nearest 
Post  Office,  directed  to  the  defendant. 

Note.— 1.  Substantial  Complianck.— A  substan- 
tial compliance -with  the  provisions  of  this  section 
u  sufficient.—'Wingate  vs.  Brooks,  3  Cal.,  p.  112.    The 
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undertakin  ji^  is  not  vitiated  by  a  misrecital  in  the  under- 
taking of  the  date  on  which  the  affidavit  was  filed. — 
Hyde  vs.  Patterson,  1  Abb.,  p.  248. 

2.  Genera  LLY.—The  fact  that  defendant  brought  his 
action  before  an  incompetent  tribunal  is  no  defense  to 
an  action  apon  the  undertaking,  and  the  plea  that  the 
title  of  property  so  replevied  is  in  him,  is  bad. — McDer- 
mott  vs.  Isbell,  4  Cal.,  p.  113.  Where  the  defendant, 
in  a  replevin  suit,  failed  to  claim  the  return  of  the  prop- 
erty in  his  answer,  and  on  the  trial  the  jury  found  a 
verdict  for  the  defendant,  on  which  the  Court  rendered 
judgment  against  plaintiffs  for  costs,  which  was  paid,  it 
was  held  that  the  payment  of  the  judgment  was  a  com- 
plete discharge  of  plaintiflfs'  sureties  on  the  undertaking. 
Chambers  vs.  Waters,  7  Cal.,  p.  390.  A  recovery  can- 
not be  had  on  a  bond  purporting  to  be  a  joint  bond  of 
the  principal  and  sureties,  but  signed  by  the  latter  only; 
but  it  is  otherwise  as  to  undertakings  under  our  system. 
They  are  original  and  independent  contracts  on  the 
part  of  the  sureties,  and  the  signature  of  the  principal 
is  not  required. — Sacramento  vs.  Dunlap,  14  Cal.,  p.  421. 
Where  the  plaintiff  gives  the  statutory  undertaking, 
and  takes  possession  of  the  property,  and  is  afterwards 
nonsuited  and  judgment  entered  against  him  for  the 
return  of  the  property  and  for  costs,  his  sureties  are 
liable  for  damages  sustained  by  defendant  by  reason  of 
a  failure  to  return  the  goods,  but  not  for  damages  for 
the  original  taking-  and  detention — the  value  of  the 
goods  not  having  been  found  by  the  jury. — Ginaca  vs. 
Atwood,  8  Cal.,  p.  446.  T.  commenced  an  action  against 
J.,  by  attachment;  the  writ  was  levied  upon  certain 
personal  property  by  the  plaintiff,  H.,  as  Sheriff,  M.  J., 
wife  of  J.,  claimed  the  property  as  sole  trader,  and 
brought  her  action  of  replevin  for  the  property,  and 
obtained  possession  of  the  same  by  the  delivery  of  an 
undertaking.  The  undertaking  was  executed  by  defend- 
ants R.  and  S.  The  replevin  suit  was  decided  February 
5, 1855,  in  favor  of  H.  T.  obtained  judgment  in  the 
attachment  suit  against  J.  November  30, 1854.  On  the 
18th  of  February,  1855,  execution  in  favor  of  other 
creditors  of  J.  coming  into  the  hands  of  H.,  as  Sheriff, 
he  levied  them  on  the  same  property,  and  subsequently 
sold  the  property  and  paid  the  proceeds  into  Court.  H. 
then  brought  this  suit  against  the  sureties  in  the  replevin 
bond.  Held:  that  the  lien  of  T.'s  attachment  continued 
after  the  replevy  of  the  goods  by  M.  J.;  that  the  pos- 
session obtained  by  the  plaintiff  in  replevin  is  only  tem- 
porary, and  does  not  divest  the  title  or  discharge  the 
lien. — Hunt  vs.  Robinson,  11  Cal.,  p.  262.    In  an  action 
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upon  the  undertaking^,  the  defendant's  liability  is  limited 
to  the  damage  sustained  by  a  failure  to  return  the  prop- 
erty; theiefore,  when  the  f^ame  property  comes  intt»  the 
hands  of  H.,  as  Sheriff",  the  condition  of  the  replevin 
bond  to  return  the  property  is  fulfilled. — Id.      Where 
the  action  is  diymissod  before  trial,  the  liability  of  the 
sureties  on  the  undertaking  for  a  return  of  the  propertj 
is  not  aifected  by  the  fact  that  before  the  diFmii^sal  an 
answer  hud  been  filed  in  which  no  return  of  the  prop- 
erty was  claimed. — Mills  vs.  Gleason,  21  Cal-,  p.  274. 
The  dismissal  of  the  action  by  the  plaintiff  before  trial 
leaves  the  parties  to  settle  in  an  action  upon  the  under- 
taking those  matters,  including  the  right  of  defendant 
to  a  return  of  the  property,  which,  had  the  ori^nal  suit 
been  prosecuted,  must  have  bc^^n  determined  therein  in 
the  first  instance.    The  opportunity  to  obtain   a  judg- 
ment  for  the  return  having  been  taken  away  by  the 
failure  to  prosecute,  defendant  is  entitled  to  recover  in 
an  action  on  the  undertaking. — Id. 

8.  Nkw  Undkrtakino. — If  the  undertaking^  is  de- 
fective, the  Court  will  allow  a  new  one  to  be  given  nunc 
pro  iuwc— Newland  vs.  Willetts,  1  Bai'b.,  p.  20. 

Exception        513.     (§  103.)     The  defendant  may,  within  two  days 
and  pro-      after  the  service  of  a  copy  of  the  affidavit  and  under- 

oeediDgs  *■ " 

on^f^uro'  taking,  give  notice  to  the  Sheriff  that  he  excepts  to  the 
to  except  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them.  When 
the  defendant  excepts,  the  sureties  must  justify  on 
notice  in  like  manner  as  upon  bail  on  arrest;  and  the 
Sheinff  is  responsible  for  the  sufficiency  of  the  sureties 
nntil  the  objection  to  them  is  either  waived  or  until 
they  justify.  If  the  defendant  except  to  the  sureties, 
he  cannot  reclaim  the  property  as  provided  in  ^he  next 
section. 

NoTB. — ^More  formal  defects  in  an  undertaking  may 
be  cured  upon  an  exception  thereto.— Be  Beguievs. 
Lewis,  3  Bob.,  p.  708. 


Defendant,       614.     (§  104.)    At  any  time  before  the  delivery  of 

when 
entitled  to 
redelivery. 


eotfuedto    the  property  to  the  plaintiff,  the  defendant  may,  if  he 


do  not  except  to  the  sureties  of  the  plaintiff,  require 
the  return  thereof,  upon  giving  to  the  Sheriff  a  written 
undertaking,  executed  by  two  or  more  sufficient  sure- 
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ties,  to  the  effect  that  they  are  bound  in  double  the  Sam©. 
Talue  of  the  property,  as  stated  in  the  affidavit  of  the 
plaintiff,  for  the  delivery  thereof  to  the  plaintiff",  if 
such  delivery  be  adjudged,  and  for  the  payment  to  him 
of  SQch  sum  as  may,  for  any  cause,  be  recovered  against 
the  defenduDt,  If  a  return  of  the  property  be  not  so 
required  vsrithin  five  days  after  the  taking  and  service 
of  notice  to  the  defendant,  it  must  be  delivered  to  the 
plaintiff,  except  as  provided  in  Section  619. 

Note. — This  bond  may  be  assigned  by  the  Sheriff! — 
Wingate  vs.  Brooks,  3  Cal.,  p.  112,  In  an  action  on 
this  bond,  it  must  be  allep^cd  that  the  defendant  neither 
redelivered  the  property  nor  paid  the  value  thereof. — 
Nickerson  vs.  Chatterton,  7  Cal.  p.  .568;  Chambers  vs. 
Waters,  id.,  p.  390.  In  an  action  on  an  undertaking, 
the  defendant's  liability  is  limited  to  the  damages  sus- 
tained by  a  failure  to  return  the  property. — Hunt  vs. 
Eobinson,  11  Cal.,  p.  262.  The  sureties  only  bind 
themselves  to  make  good  any  judgment  that  plaintiff 
may  lawfully  obtain  against  defendant;  and  the  liability 
of  the  sureties  cannot  be  more  than  the  value  of  the 
property  fixed  by  the  judgment  in  the  original  suit. — 
Nickerson  vs.  Chatterton,  7  Cal.,  p.  568.  In  an  action 
against  the  sureties  on  the  undei-taking,  it  is  necessary 
to  allege  and  prove  that  the  property  was  delivered  to 
the  party  requiring  it,  and  for  whom  the  bond  was 
given. — Id.,  p.  670,  An,  undertaking  ran  to  the  Sheriff 
instead  of  the  party  to  be  protected  by  it,  by  mistake, 
and  then  corrected;  this  did  not  invalidate  the  bond. — 
Turner  vs.  Billagrani,  2  Cal.,  p.  522. 

516.  (§  105.)  The  defendant's  sureties,  upon  jnstifleih 
notice  to  the  plaintiff  of  not  less  than  two  or  more  defendant'! 
than  five  days,  must  justify  before  a  Judge  or  County 
Clerk,  in  the  same  manner  as  upon  bail  on  arrest;  and 
upon  8uch  justification  the  Sheriff  must  deliver  the 
property  to  the  defendant.  The  Sheriff  is  responsible 
for  the  defendant's  sureties  until  they  justify,  or  until 
the  justification  is  completed  or  waived,  and  may  re- 
tain the  property  until  that  time.  If  they,  or  others 
in  their  place,  £iil  to  justify  at  the  time  and  place  ap- 
pointed, he  must  deliver  the  property  to  the  plaintiff. 
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Qualifioa- 
tion  of 
sureties. 


Property, 
how  taken 
when  con- 
cealed in 
building  or 
inolosure. 


Property, 
how  kept. 


Claim  of 
roperty 
y  third 

person. 


S 


Note. — Manner  of  justification. — Oraham  vs.  WelU, 
18  How.,  p.  376.  Liability  of  officer. — McKenxie  vs. 
Smith,  27  How.,  p.  20;  Gallarati  vs.  Orser,  27  2^.  Y., 
p.  324. 

616.  (§  106.)  The  qualification  of  sureties  must 
be  such  as  are  prescribed  by  this  Code,  in  respect  to 
bail  upon  an  order  of  arrest. 

517.  (§  107.)  If  the  property,  or  any  part  thereof 
be  concealed  in  a  building  or  inclosure,  the  Sheriff 
must  publicly  demand  its  delivery.  If  it  be  not  de- 
livered, he  must  cause  the  building  or  inclosure  to  be 
broken  open,  and  take  the  property  into  his  posses- 
sion; and,  if  necessary,  he  may  call  to  his  aid  the 
power  of  his  county. 

618.  (§  108.)  When  the  Sheriff  has  taken  prop- 
erty, as  in  this  Chapter  provided,  he  must  keep  it  in  a 
secure  place,  and  deliver  it  to  the  party  entitled  there- 
to, upon  receiving  his  fees  for  taking  and  his  neces- 
sary expenses  for  keeping  the  same. 

Note. — The  Sheriff  must  use  more  than  ordinary 
diligence  in  the  care  of  property. — Moore  vs.  Wester- 
velt,  21  N.  Y.,  p.  103;  id.,  27  N.  Y.,  p.  239;  9  BofcW., 
p.  558;  Edwanls  on  Bailments,  p.  59. 

619.  (§  109.)  K  the  property  taken  be  claimed 
by  any  other  person  than  the  defendant  or  his  agents 
and  such  person  make  affidavit  of  his  title  thereto, 
or  right  to  the  possession  thereof,  stating  the  grooncb 
of  such  title  or  right,  and  serve  the  same  upon  the 
Sheriff,  the  Sheriff  is  not  bound  to  keep  the  property 
or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on 
demand  of  him  or  his  agent,  indemnify  the  Sheriff 
against  such  claim,  by  an  undertaking  by  two  suffi- 
cient sureties;  and  no  claim  to  such  property  by  any 
other  person  than  the  defendant  or  his  agent  is  valid 
against  the  Sheriff  unless  so  made. 

Note. — This  section  only  applies  when  the  property 
has  been  taken  by  the  officer  in  the  discharge  of  ^ 
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duty.— King  vs.  Orser,  4  Duer,  p.  43.  If  the  officer 
takes  the  property  from  the  defendant  or  his  agent,  the 
process  is  a  complete  justification,  and  no  action  lies 
against  him. — Shipman  vs.  Clark,  4  Denio,  p.  446; 
Foster  vs.  Pettibone,  20  Barb.,  p.  350;  State  vs.  Jen- 
nings, 14  Ohio  St.,  p.  73;  Williard  vs.  Kimball,  10 
Allen,  p.  211.  But  if  he  takes  the  property  of  a  per- 
son, not  a  defendant  in  the  writ,  from  the  true  owner, 
an  action  lies. — King  vs.  Orser,  4  Duer,  p.  431;  Stimp- 
son  vs.  Reynolds,  14  Barb.,  p.  506.  If  the  officer^s 
proceedings  are  regular,  the  mode  prescribed  by  this 
eection  is  the  only  mode  of  making  a  valid  claim  by  a 
third  person. — Edgerton  vs.  Boss,  6  Abb.,  p.  189.  If 
in  an  undertaking  to  indemnify  a  Sheriff  for  replevying 
property  claimed  by  a  person  other  than  defendant  in 
the  writ,  the  obligors  undertake  to  indemnify  him  from 
any  damage  he  may  sustain  by  reason  of  any  costs, 
suits,  judgments,  and  executions  that  may  come  or  be 
brought  against  him,  the  Sheriff  cannot  maintain  an 
action  on  the  bond  because  a  judgment  has  been  recov- 
ered against  him,  unless  he  first  pay  the  judgment. — 
Lott  vs.  Mitchell,  32  Cal.,  p.  23. 

520.      (§  110.)     The   Sheriff  must  file  the  notice,  Notieeand 

^  '  '    affidavit. 

undertaking,  and  affidavit,  with  his  proceedings  there-  J^^^^^** 
on,  with  the  Clerk  of  the  Court  in  which  the  action  is  ^^^^^ 
pending,  within  twenty  days  after  taking  the  property 
mentioned  therein. 

321.  In  all  actions  upon  undertakings  given  under  Actions  on 
the  provisions  of  this  Chapter,  when  the  merits  of  the  in**- 
ease  have  not  been  determined  in  the  trial  of  the 
action  in  which  the  same  was  given,  the  defendants 
may,  in  their  answer,  set  up  as  a  defense  such  facts, 
and  also  the  title  of  the  person  in  whose  behalf  the 
undertaking  was  given  to  the  property  in  dispute. 


CHAPTER  m. 

IKJUNGTION. 


SscnoN  525.  Injunction,  what  is,  and  who  may  grant  it* 
526.  When  it  may  be  granted. 

56— Vol.  I. 
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SscnoK  527.  At  what  time  it  may  be  grantedi  and  what  is  required 

to  obtain  it. 

528.  Injunction  after  answer. 

529.  Security  upon  injunction. 

530.  Order  to  show  cause  why  injunction  should  not  be 

granted. 

531.  Injunction  to  suspend  business  of  a  corporation,  how 

and  by  whom  granted. 
632.  Motion  to  vacate  or  modify  injunction. 
533.  When  to  be  vacated  or  modi  Bed. 


I  ixganction.       525.     (§  111.)     An  injunction  is  a  writ  or   order 

';  m^^^^      requiring  a  person  to  refrain  from  a  particular  act.     It 

grant  it.      jjjg^y  ^q  granted  by  the  Court  in  which  the  action  is 

brought,  or  by  a  Judge  thereof,  or  by  a  County  Judge; 

and  when  made  by  a  Judge,  it  may  be  enforced  as  the 

order  of  the  Court. 

Note. — 1,  Form.— No  particular  form  required.  It 
is  sufficient  if  the  defendant  receive  authentic  notice  of 
the  mandate  of  the  Judge. — Summers' ts.  Farish,  10 
Cal.,  p.  347, 

'  2.  By  JL  JuDGK  AT  Chambebs.— An  injunction 
granted  ex  parte  by  the  Judge  at  chambers  becomes 
the  act  of  the  Court,  and  may  be  enforced  in  the  same 
way.— Sullivan  vs.  Triunfo  G.  &  S.  M.  Co.,  33  Cal., 
p.  385. 

3.  County  Jitdge  may  grant. — The  constitution- 
ality of  the  power  conferred  upon  County  Judges  con- 
sidered and  affirmed. — Thompson  vs.  Williams,  6  Cal., 
p.  88.  County  Judges,  in  granting  ii^unctions  upon 
bills  filed  in'  the  District  Court,  act  as  injunction  mas- 
ters, and  are  exercising  a  power  auxiliary  to  the 
jurisdiction  of  the  District  Court.  The  effect  of  8uch 
an  order  is  the  same  as  if  made  by  the  District 
Court,  and  the  injunction  is  subject  to  be  controlled, 
modified,  or  dissolved  by  the  District  Judge,  the  same 
as  if  ordered  by  him  in  the  first  instance. — Borland  ys. 
Thornton,  12  Cal.,  p.  440;  Crandall  vs.  Woods,  6  Cal., 
p.  449;  see  Ward  vs.  Preston,  23  Cal.,  p.  46;  People 
vs.  Wright,  21  Cal.,  p.  151.  An  injunction  granted  by 
a  County  Judge  may  be  dissolved  or  modified  by  him. — 
Creanor  vs.  Nelson,  23  Cal.,  p.  464. 

4.  When  a  Coubt  os  Judge  cannot  grant  an 
Injunction.  —  One  District  Court  cannot  grant  an 
injunction  to  restrain  the  execution  of  the  orders,  or 
decrees,  or  judgments  of  another  Court  of  coordinate 
jurisdiction.— Bickett  vs.  Johnson,  6  Cal.,  p.  34;  Bevalk 
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vs.  Kraemer,  8  id.,  p.  66;  Ohipman  vs.  Hibbard,  8  id., 
p.  268;  Phelan  vs.  Smith,  id.,  p.  520;  Gorham  vs. 
Toomey,  9  Cal.,  p.  77;  AnthoDy  vs.  Dunlap,  8  Cal.,  p. 
26.  An  exception  to  the  rule  is,  where  the  Court  in 
which  the  action  or  proceeding  is  pending,  is  unable, 
by  reason  of  its  jurisdiction,  to  afford  the  relief  sought, 
as,  for  instance,  where  several  fraudulent  judgments  are 
confessed  in  several  Courts,  it  would  not  be  necessary 
for  a  creditor  to  bring  a  different  suit  in  each  different 
Court.  Or,  where  the  provisions  of  the  Code  require  the 
action  to  be  tried  in  a  particular  county,  there  would  be 
an  exception,  as  the  positive  provision  of  the  statute 
must  be  ciirried  out. — Uhlfelder  vs.  Levy,  9  Cal.,  p. 
607;  Anthony  vs.  Dunlap,8  Cal.,  p.  26.  The  Supreme 
Court  cannot  g^nt  an  injunction  pending  an  appeal. — 
Hicks  vs.  Michael,  15  Cal.,  p.  107.  A  State  Court  can- 
not enjoin  the  proceedings  of  a  United  States  Court. — 
Phelan  vs.  Smith,  8  Cal.,  p.  520. 

5.  Gkitbrallt. — It  is  not  necessary  that  the  plaintiff 
should  first  establish  his  title  at  law  before  he  can 
obtain  an  ii^unction. — Tuolumne  Water  Co.  vs.  Chap- 
man, 8  Cal.,  p.  392.  Whether  a  taxpayer  can,  by 
injunction  to  restrain  the  performance  of  a  ministerial 

•  duty  cast  upon  public  officers,  merely  upon  the  ground 

that  the  effect,  at  some  future  time,  if  certain  other 
things  be  done,  might  be  to  subject  his  property  to  taxa- 
tion, was  suggested  but  not  decided  in  Pattison  vs. 
Board  of  Supervisors  of  Yiiba  County,  13  Cal.,  p.  175; 
Duff  vs.  Fisher,  15  Cal.,  p.  375.  To  authorize  a  Court 
of  equity  to  enjoin  a  judgment  at  law,  on  the  ground  of 
newly  discovered  facts,  the  proceeding  must  be  taken 
by  the  defendant  in  the  judgment  at  law. — Mulford  vs. 
Cohn,  18  Cal.,  p.  42.  An  action  on  the  case  will  not 
lie  for  improperly  suing  out  an  injunction,  unless  it  is 
charged  in  the  complaint  as  an  abuse  of  the  process  of 
*  Court  through  malice,  and  without  probable  cause. — 

Robinson  vs.  Kellum,  6  Cal.,  p.  399.  If  the  act  com- 
plained of  is  destitute  of  these  elements,  the  remedy  of 
the  injured  party  is  on  the  undertaking. — Id. 

6.  Not  Retroactive. — The  order  is  never  retro- 
active— it  cannot  make  an  act  already  performed 
unlawAil,  or  treat  such  an  act  a  disobedience  of  its  pro- 
visions.— People  vs.  Albany  &  Vermont  R.  R.  Co.,  12 
Abb.,  p.  171;  20  How.,  p.  858. 

526.     (§  112.)     An  injunction  may  be  granted  in 
the  following  cases: 
1,  When  it  appears  by  the  complaint  that  the  plain- 
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When  it      tiff  is  entitled  to  the  relief  demanded,  and  such  reliet 

may  be 

grantod.  or  any  part  thereof,  consists  in  restraining  the  com- 
mission or  continuance  of  the  act  complained  of,  either 
for  a  limited.period  or  perpetually; 

2.  When  it  appeal's  by  the  complaint  or  affidavit 
that  the  commission  or  continuance  of  some  act  duriDg 
the  litigation  would  produce  waste,  great  or  iiTcparable 
injury  to  the  plaintiff; 

3.  When  it  appears  during  the  litigation  that  the 
defendant  is  doing,  or  threatens,  or  is  about  to  do,  or 
is  procuring  or  suffering  to  be  done,  some  act  in  \io- 
lation  of  the  plaintiff's  rights,  respecting  the  subject 
of  the  action,  and  tending  to  render  the  judgment 
ineffectual. 

Note.— 1.  When  Injunction  will  be  Grantsd. 
x        "Where  one  has  an  outstandinji^  deed  which  clouds  the 
title  of  the  true  owner,  on  the  application  of  the  latter, 
equity  will  order  such  deed  to  be  canceled,  and  so,  on 
like  application,  will  interfere  and  prevent  a  sale,  and 
the  consequent  execution  of  an  improper  deed. — Shat- 
tuck  vs.  Carson,  2  Cal.,  p.  589.     If  the  complaint  sets 
forth  a  lease  and  contract  to  pay  in  kind,  a  refusal  to 
pay  rent,  and  contains  an  allegation  that  the  crop  is 
being  removed,  with  intent  to  defraud  the  plaintiff  of 
his  rent,  and  a  prayer  for  an  injunction.    Held:  that 
the  injunction  could  not  issue,  because  the  plaintiff  did 
not  aver  the  insolvency  of  defendant,  and  f^n  inability 
to  make  the  rent  on  attachment  or  execution. — Gregory 
vs.  Hay,  3  Cal.,  p.  3M.    A  Sheriff  may  be  enjoined 
from  selling  the  real  property  of  the  wife  under  an  exe- 
cution against  the  husband. — Alvcrson  vs.  Jones  and 
Bogardus,  10  Cal.,  p.  9.    Such  a  sale  would  cloud  th^ 
wife's  title  to  the  property,  as  the  deed  of  the  Sheriff 
would  convey  to|  the  purchaser  a  prima  &cie  title, 
which  she  would  have  to  overcome  by  proof. — Id,   That 
part  of  the  Act  which  prescribes  that  no  injunction 
shall  be  issued  against  the  Commissioners  appointed 
for  the  sale  of  the  State  interest  within  the  water  line, 
ifi  invalid. — Guy  vs.  Hermance,  5  Cal.,  p.  73;  Stone  va. 
Elkins,  24  id.,  p.  127.    Equity  will  take  jurisdiction  of 
an  action  by  attaching  creditors  of  an  insolvent  to  re- 
strain proceedings  on  execution  against  the  property 
attached  under  a  judgment  against  the  debtor,  in  favor 
of  another,  alleged  to  have  been  obtained  by  fraud, 
where  all  the  material  allegations  of  the  complaint,  ex- 
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cept  fraud,  are  admitted. — Heyneman  vs.  Dannenberg, 
6  Cal.,  p.  376.  A  feriy  owner,  prevented  from  obtain- 
ing a  renewal  of  his  licenfte,  either  by  the  incompetency 
or  refusal  of  the  Supervisors  to  act  in  the  premises, 
may,  by  injunctio;i,  restrain  another  party  from  run- 
ning a  ferry  under  an  illegal  license,  granted  by  the 
County  Judge,  within  a  mile  of  the  first  established 
ferry.— Chard  vs.  Stone,  7  Cal.,  p.  117. 

The  right  of  a  party  to  enjoin  a  sale  of  his  property 
for  another's  debt,  affirmed  in  Hickman  vs.  O'Neal, 
10  Cal.,  p.  294;  Ford  vs.  Rigby,  id.,  p.  449.  The  right 
of  homestead  existing,  a  deed  from  the  Sheriff,  under 
an  execution  against  the  husband,  would  be  a  cloud 
upon  the  title. — Dunn  vs.  Tozer,  1  Cal.,  p.  347.  A. 
leased  furniture  to  B.;  during  the  lease,  F.  bought  the 
furniture  of  A.,  B.  remaining  in  possession  and  acknowl- 
edging F.'s  title.  J.,  Sheriff,  having  an  execution  in 
favor  of  R.  and  against  A.,  levied  on  the  furniture  as 
the  property  of  A.  F.  thereupon  filed  his  bill  to  enjoin 
the  sale.  Held:  that  the  remedy  by  injunction  is  the 
only  speedy,  adequate,  and  unembarrassed  remedy  the 
lessor  has  to  vindicate  his  rights. — Ford  vs.  Rigby  & 
Irwin,  10  Cal.,  p.  449.  The  jurisdiction  of  a  Court  to 
enjoin  a  sale  of  real  estate  is  co-extensive  with  its  juris- 
diction to  set  aside,  and  order  to  be  canceled,  a  deed  of 
8uch  estate.  It  is  not  necessary  for  its  assertion  in  the 
latter  case  that  the  deed  should  be  operative,  if  suffered 
to  remain  uncanceled,  to  pass  the  title,  or  that  the 
defense  to  the  deed  should  rest  in  extrinsic  evidence, 
liable  to  loss,  or  be  available  only  in  equity.  It  is  suffi- 
cient to  call  into  exercise  the  jurisdiction  of  the  Court 
that  the  deed  clouds  the  title  of  the  plaintiff.  As  in 
such  case  the  Court  will  remove  the  cloud,  by  directing 
the  cancellation  of  the  deed,  so  It  will  interfere  to  pre- 
vent a  sale  from  which  a  conveyance  creating  such  a 
cloud  would  result. — Pixley  vs.  Huggins,  15  Cal.,  p. 
127.  The  true  test  by  which  the  question  whether  a 
deed  would  cloud  the  title  of  the  plaintiff  may  be  deter- 
mined is  this:  Would  the  owner  of  the  property,  in  an 
action  of  ejectment  brought  by  the  adverse  party, 
founded  upon  the  deed,  be  required  to  offer  evidence  to 
defeat  a  recovery?  If  such  proof  would  be  necessary, 
the  cloud  would  exist,  otherwise  not. — Pixley  vs.  Hug- 
gins,  15  Cal.,  p.  127;  Ramsdell  vs.  Fuller,  28  Cal.,  p. 
38;  Thompson  vs.  Lynch,  29  Cal.,  p.  189.  A  complaint 
alleging  that  plaintiffs  had,  for  a  long  time,  conveyed 
water  from  a  stream,  for  mining  purposes,  by  means  of 
a  ditch,  and  had  thus  acquired  a  prior  right  to  the 
enjoyment  and  use  of  the  water,  and  were  in  the  peace- 
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able  possession  thereof  when  defendants  wnmgtuHy 
diverted  the  same,  and  deprived  p1&inti£&  thereof,  and 
were  continuing  so  to  do,  is  sufficient  to  entitle  the 
party  to  an   injunction.— Tuolumne  Water   Co.    vs. 
Chapman,  8  Cal.,  p.  392,    "Where  a  party  has  giyen  m 
promissory  note,  and  the  payee  has  assigned  the  note, 
without  recourse,  after  maturity,  and  suit  is  brou|^bt 
upon  it  by  the  assignee,  the  maker  then  files  his  bill 
against  the  assignor  and  assignee,  alleging  fraud  in 
obtaining  the  note,  and  praying  for  an  injunction^  and 
that  the  note  be  canceled,  it  was  held  that  the  case 
was  a  proper  one  for  equitable  relief,  and  the  maker 
had  the  right  to  have  the  note  canceled. — Domingo  vs. 
Getman,  9  Cal.,  p.  97. 

Where  the  statute  for  the  condemnation  of  land  for 
road  purposes  is  unconstitutional,  or  its  provisions  are 
not  strictly  pursued,  or  the  compensation  is  not  tendered 
to  the  owner,  a  perpetual  injunction  against  opening 
the  road  will  be  granted. — Curran  vs.  Shattuck,  24 
Cal.,  p.  431.    An  injunction  will  be  granted,  at  the 
suit  of  the  mortgagee  of  real  property,  to  restrain  the 
commission  of  waste  upon  the  premises;  but,  before  it 
can  be  granted,  it  must  appear  that  the  commission  of 
the  threatened  waste  will  materially  impair  the  value 
of  the  mortgaged  property,  so  as  to  render  it  inadequate 
security  for  the  mortgaged  debt,  and  that  the  defend- 
ants are  insolvent,  or  unable  to  respond  in  damages  for 
the  threatened  injury. — Robinson  vs.  Russell  et  a1.,  24 
Cal.,  p.  473.    A  sale  by  a  Sheriff  of  real  estate,  upon 
an  execution,  against  the  grantor,  will,  even  if  not 
effectual  to  pass  the  title  to  the  purchaser,  create  a  doubt 
as  to  the  validity  of  the  grantee's  title,  and  cast  a  cloud 
upon  it,  and  the  grantee  can  maintain  an  action  to 
enjoin  the  sale. — England  vs.  Lewis  et  al.,  25  Cal.,  p. 
357.    In  an  action  by  the  State  to  procure  the  cancel- 
lation of  a  patent  for  land  sold  without  authority  of 
law,  where  the  person  claiming  under  the  patent  is 
engaged  in  removing  mineral  from  the  land,  the  State 
is  entitled  to  an  injunction  to  restrain  the  defendant 
from  removing  the  same. — People  vs.  Morrill,  26  Cal,, 
p.  352.    Courts  of  equity  may  restrain  the  commission 
of  a  trespass  about  to  be  committed,  by  taking  down 
fences  and  opening  a  road  through  the  plaintiff's  land, 
in  pursuance  of  an  order  of  the  Board  of  SupervisofF, 
illegally  made. — Grigsby  vs.  Burtnett,  31  Cal..  p.  406; 
Moore  vs.  Massini,  32  id.,  p.  590.    Where  the  plain- 
tiffs are  owners  of  mining  claims  located  in  the  bed 
of  a  creek,  and  defendants  own  claims  situated  on 
a  hill  in  the  vicinity,  the  refuse  matter  from  which 
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is  deposited  on  plaintiffs'. claims,  to  such  an  extent 
as  to  render  the  working  of  them  impracticable, 
plaintiffa'  claims  being  first  located,  and  valuable 
only  for  the  gold  they  contain.  Held:  that  plain- 
tiffs are  entitled  to  damages  for  the  injuries  done 
their  claims  by  such  deposit,  and  to  an  injunction 
against  the  same  in  future. — Logan  vs.  Discoll,  19 
Cal.,  p.  623.  Irg unction  will  lie  to  stay  a  threatened 
injury  to  a  right  of  way.— Kittle  vs.  Pfeiffer,  22  Cal., 
p.  485.  The  construction  of  a  reservoir  across  the  bed 
of  a  ravine,  fbr  the  purpose  of  collecting  the  water 
flowing  down  the  same,  for  use  in  irrigating  a  garden 
of  fruit  trees,  gives  the  party  constructing  the  same  a 
right  of  property  in  the  reservoir,  and  the  right  to  have 
the  water  flow  into  the  same,  of  which  he  cannot  be 
divested  by  persons  subsequently  entering  for  mining 
purposes,  and  a  Court  of  equity  will  ez\join  miners 
thus  entering  from  ii\juring  the  reservoir,  or  diverting 
the  water  therefrom. — Bupley  vs.  Welch,  23  Cal.,  p. 
452. 

2.  When  ak  Injunction  will  not  be  Granted. 
Persons  performing  labor  upon  or  furnishing  materials 
for  a  building  erected  by  the  lessee  upon  a  leased  lot, 
and  who  have  a  lien  for  the  value  thereof,  are  entitled 
to  an  injunction  restraining  a  judgment  creditor  of  the 
lessee,  whose  judgment  is  younger  than  the  lien,  from 
removing  the  building  from  the  lot  when  the  security 
is  insufficient  without  such  building. — Barber  vs.  Key- 
nolds,  83  Cal.,  p.  497.  If  the  title  to  a  mining  claim  is 
in  dispute,  an  injunction  may  be  granted  to  preserve 
the  property  pending  the  litigation. — Hess  vs.  Winder, 
34  Cal.,  p.  270.  Where  the  complaint  alleges  that  the 
plaintiffs  are  the  owners  and  in  possession  of  a  tract  of 
land;  that  defendants  are  insolvent,  and  threaten  to, 
and  will,  enter  upon  said  land,  and  by  excavations,  em- 
bankments, and  diverting  valuable  springs  and  streams 
thereon,  despoil  it  of  the  substance  of  the  inheritance, 
and  create  a  cloud  upon  plaintiff's  title,  injunction  lies. — 
Bensley  vs.  The  Mountain  Lake  Water  Co.,  13  Cal.,  p. 
306.  Where  premises  containing  deposits  of  gold  are 
held  under  a  patent  from  the  United  States,  an  injunc- 
tion lies  to  prevent  persons  from  excavating  ditches,  dig- 
ging up  the  soil,  and  flooding  a  portion  of  the  premises, 
for  the  purpose  of  extracting  the  gold.^ — Henshaw  vs. 
Clark  and  one  hundred  and  three  Chinamen,  14  Cal.,  p. 
460;  Boggs  vs.  Merced  Mining  Co.,  14  Cal.,  p.  379.  An 
injunction  lies  to  restrain  trespass  in  entering  upon  a 
mining  claim,  and  removing  auriferous  quartz  from  it, 
where  the  injury  threatens  to  be  continuous  and  irrep- 
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arable.    It  comports  more  with  justice  to  restrain  the 
trespass  than  to  leave  the  plaintiff  to  his  remedy  at 
law. — Merced  Mining  Co.  vs.  Fremont,  7  CaU,  p.  317. 
Plaintiff  took  up  two  hundred  and  twelve  acres  of 
land  under  the  Possessory  Act  of  this  State,  inclosed 
it,  and  planted  it  with  fruit  and  ornamental  trees  and 
shrubbery.    Tlie  defendants  entered  upon  a  portion  of 
the  tract  for  mining  purposes,  dug  up  and  destroyed 
the  trees  and  slirubbery,  and  threatened  to  continue 
such  trespasses,  claiming  the  right  so  to  do  by  paying: 
to  plaintiff  the  money  value  of  the  trees,  etc.    Plaintiff 
sued  for  damages  for  the  trespasses  committed,  and 
asks  a  perpetual  injunction  against  future  trespasses. 
Verdict:  "  We,  the  jury,  award  the  plaintiff  forty-two 
dollars  damages.*'    Judgment  accordingly,  the  Court 
refusing  to  perpetuate  the  injunction.     Plainti tT  had 
recovered  a  similar  verdict  in  a  previous  suit.    Held  : 
that  the  verdict  is  conclusive  of  the  rights  of  the 
parties,  and  that  perpetual  injunction  against  the- tres- 
passes should  issue;   that  the  nature  of  the  property 
destroyed,  and  threatened  to  be  destroyed,  is  such  that 
the  injury  is  irreparable;  that  plaintiff  is  not  bound  to 
take  the  mere  money  value  oF  the  trees,  as  they  may 
possess  a  peculiar  value  to  him. — Daubenspeck  vs. 
Grear,  18  Cal.,  p.  443.    A  threatened  trespass  on  land, 
where  the  trespass,  if  committed,  would  destroy  the 
substance  of  the  land,  which  could  not  be  .specifically 
replaced,  will  be  enjoined,  even  if  the  plaintiff  is  in  pos- 
session of  the  land.— Moore  vs.  Massini,  32  Cal.,  p.  590. 
Cutting,  destroying,  or  removing  growing  timber,  is 
ground  for  an  injunction,  without  an  allegation  of  insol- 
vency.—Natoraa  Water  and  Mining  Co.  vs.  Clarkin,14 
Cal.,  p.  544.    In  cases  of  waste,  if  anything  is  about  to 
be  taken  from  the  land,  which  cannot  be  restored  in 
specie,  it  is  no  objection  to  the  injunction  that  the  party 
making  it  may  pofc^sibly  recover  what  others  may  deem 
an  equivalent  in  money. — Hicks  vs.  Michael,  15  Cal., 
p.  107.    Against  the  cutting  of  timber  the  ow^ner  of 
real  property  is  entitled  to  an  injunction.    Whilst  the 
timber  is  growing,  it  is  part  of  the  realty,  and  its 
destruction  constitutes  that  kind  of  waste,  the  commis- 
sion of  which  a  Court  of  equity  will  restrain.    When 
once  cut,  the  character  of  the  property  is  changed;  it 
has  ceased  to  be  a  part  of  the  realty,  and  has  become 
personalty,  but  its  title  is  not  changed.    It  belongs  to 
the  owner  of  the  land  as  much  afterwards  as  previously, 
and  he  may  pursue  into  whosoever  hands  it  goes,  and  is 
entitled  to  all  the  remedies  for  itsrecoveiy  which  the  law 
afibrds  for  the  recoveiy  of  any  other  personal  property 
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wrongfully  taken  or  detained  from  its  owner.  And  if  he 
cannot  find  the  property  to  enforce  its  specific  return,  he 
may  waive  the  wrong  committed  in  its  removal  and 
use,  and  sue  for  the  value  as  upon  an  implied  contract 
of  sale. — Halleck  vs.  Mixer,  16  Cal.,  p.  574.  After  a 
decree  foreclosing  a  mortgage,  the  mortgagor  in  pos- 
session may  be  restrained  from  the  commission  of 
waste. — Whitney  vs.  Allen,  21  Cal.,  p.  233;  Kobinson 
vs.  Russell,  24  Cal.,  p.  473.  Iif  an  action  for  a  tres- 
pass upon  a  mining  claim,  where  the  complaint  avers 
that  defendants  are  working  upon  and  extracting  the 
mineral  from  the  claim,  and  prays  for  perpetual  injunc- 
tion, and  the  answer  admits  the  entry  and  work,  and 
takes  issue  upon  the  titles;  if  the  jury  to  whom  the 
issue  of  title  is  submitted  finds  in  favor  of  the  plaintiffs, 
it  is  the  duty  of  the  Court  to  grant  the  equitable  relief 
sought,  and  perpetually  enjoin  defendants  from  future 
trespasses. — McLaughlin  vs.  Kelly,  22  Cal.,  p.  211. 
Equity  will  restrain  a  sale  of  property  for  illegal  taxes, 
since  a  tax  deed  is  made  prima  facie  evidence  of  title. — 
Palmer  vs.  Boling,  8  Cal.,  p.  888,  and  Fremont  vs. 
Boling,  11  Cal.,  p.  387,  overruling  Denio  vs.  Hays,  2 
Cal.,  p.  463,  and  Robinson  vs.  Gaar,  6  Cal.,  p.  275. 
Where  an  assessment  and  sale  for  taxes  would  be  void, 
and  the  matters  making  them  void  do  not  appear  on 
the  face  of  the  Tax  Collector's  deed,  but  must  be 
shown  by  intrinsic  proof,  and  the  deed  upon  its  face 
would  be  prima  facie  valid,  injunction  may  be  granted 
to  restrain  the  sale. — Burr  vs.  Hunt,  18  Cal.,  p.  303. 
An  injunction^ will  not  be  granted  at  the  suit  of  the 
landlord  against  a  tenant  to  restrain  the  removal  of 
buildings  erected  by  the  tenant,  if  it  appears  that  the 
landlord  is  not  entitled  to  the  reversion,  it  not  appear- 
ing that  the  security  for  the  rent  will  be  impaired  by 
the  removal. — Perrine  vs.  Marsden,  34  Cal.,  p.  14.  A 
Court  will  not  enjoin  a  tax  sale  when  it  is  apparent 
upon  the  lace  of  the  proceedings  upon  which  the  pur- 
chaser must  rely  to  make  out  a  case  to  enable  him  to 
recover  under  the  sale  that  the  sale  would  be  void, — 
Bucknall  vs.  Story,  36  Cal.,  p.  67.  Equity  will  not 
restrain  by  injunction  the  diversion  of  water  until  the 
party  complaining  is  in  a  condition  to  use  it. — !N.  C.  & 
8.  C.  vs.  Kidd,  37  Cal.,  p.  282.  Equity  will  not  inter- 
fere by  injunction  to  restrain  naked  trespasses,  where 
there  is  no  waste  committed. — K.  C.  &  S.  C.  vs.  Kidd,  ^ 

37  Cal.,  p.  282. 
Equity  will  not  restrain  the  execution  of  a  judgment 
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in  forcible  entry  and  detainer  against  a  hu5'l>and  for 
land  claimed  by  the  wife  as  her  separate  estate,  upon 
the  ground  that  she  was  not  made  a  party  to  the  pro- 
ceedings, or  that  she  was  a  sole  trader. — Saunders  ▼»• 
Webber,  39  Cal.,  p.  287.    Equity  will  not  restrain  the 
issuance  of  a  patent  which  does  not  include  any  part  of 
plaintiff's  land,  nor  cloud  his  title,  though  it  be  admit- 
ted that  the  patent  would  not  be  void  on  its  face,  hut 
would  require  evidence  de  hors  to  show  its  invalidity. — 
Taylor  vs.  Underbill,  40  Cal.,  p.  471.    In  an  action  hy 
an  individual  to  restrain  the  sale  of  tide  lands  hy  the 
State  it  is  not  sufficient  to  allege  in  the  complaint  that 
the  State  has  no  title,  but  it  must  be  shown  in  what 
manner  the  title  was  lost. — Farish  vs.  Coon, 40  Cal.,  p. 
S3.    It  is  not  an  abuse  of  discretion  to  deny  the  prayer 
for  a  temporary  injunction  when  all  the  equities  of  the 
complaint  are  denied  by  affidavits. — Kohler  vs.  Los 
Angeles,  39  Cal.,  p.  510.    A  judgment  in  ^ectment  will 
not  be  enjoined  on  grounds  which  could  have  been  set 
up  as  a  legal  defense  in  the  action  at  law. — Agard  vs. 
Valencia,  39  Cal.,  p.  292.    An  injunction  should  not 
be  granted,  unless  equitable  circumstances,  beyond  the 
allegation  of  irreparable  injury,  be  shown — aa  insol- 
vency, impediments  to  a  judgment  at  law,  or  to  ade- 
quate legal  relief,  or  a  threatened  destruction  of  the 
property,  or  the  like. — Burnett  vs.  "Whitesides,  13  Cal., 
p.  156.    Nor  will  an  injunction  be  granted  in  aid  of  an 
action  of  trespass,  unless  it  appear  that  the  injury  will 
be  irreparable  and  cannot  be  compensated  in  damages. 
Waldron  vs.  Marsh,  5  Cal.,  p.  119.    Where  the  plain- 
tiff pretends  no  right  to  the  soil,  but  only  to  a  fran- 
chise, sale  of  the  realty  cannot  work  irreparable  dam- 
age, nor  cloud  the  title. — DeTVitt  vs.  Hays,  2  Cal.,  p. 
403. 

An  injunction  will  not  be  granted  to  restrain  the 
commission  of  a  trespass  where  the  party  complaining 
has  a  complete  and  adequate  remedy  at  law. — Leach 
vs.  Day,  27  Cal.,  p.  643.    The  Tmstees  of  a  mining 
corporation  will  not  be  enjoined  from  selling  stock  for 
assessments,  in  cases  where  the  assessment  was  levied 
for  the  purpose  of  paying  the  proper  and  legal  expenses 
of  the  company,  if  the  assessment  does  not  exceed  the 
amount  allowed  by  law.— Sullivan  vs.  Triunfo  G.  &  S. 
M.  Co.,  29  Cal.,  p.  585.    When  the  Court  is  satisfied 
that  a  wharf  erected  in  tide  waters,  and  upon  soil  there- 
under, belonging  to  the  State,  is  not  a  public  nuisance, 
an  injunction  will  be  refused,  or  dissolved,  if  one  has 
been  granted.— People  vs.  Davidson,  30  Cal.,  p.  879. 
When  there  is  no  pretense  that  any  ii^uiy  was  occa- 
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sioned  willfully,  and  there  is  no  finding  of  unskillfulness, 
an  injunction  will  not  issue  to  prevent  the  exercise  of  a 
party's  right  to  irrigate  his  crops,  although  an  annoy- 
ance or  injury  may  thereby  be  occasioned  to  the 
plaintiffs.— Gibson  vs.  Puchta,  32  Cal.,  p.  310.  If  a 
judgment  by  default  is  void,  because  of  the  absence 
of  the  seal  of  the  District  Court  to  the  summons, 
or  because  of  a  defect  in  the  certificate  of  the 
Sheriff  of  the  service  of  the  summons,  or  because  of 
irregularities  of  the  Clerk  in  entering  the  judgment, 
an  injunction  to  restrain  the  enforcement  thereof  does 
not  lie.  The  remedy  is  by  application  t^  the  District 
Court  to  quash  the  execution. — Logan  vs.  Hillegass,  16 
Cal.,  p.  200. 

In  a  case  where  the  Board  of  Supervisors  of  San 
Joaquin,  under  the  Act  of  1860  (Stats.  1860,  p.  317), 
authorizing  them  to  levy  a  special  tax  for  the  construc- 
tion and  repair  of  seven  public  highways  leading  from 
the  City  of  Stockton,  the  fourth  of  which  was  "a  road 
running  from  the  limits  of  Stockton  via  Hamilton's 
Banch,  known  as  the  Sonora  Road,''  levM  and  collected 
the  tax,  and  then,  July  10th,  1860,  passed  an  order  loca- 
ting the  route  of  this  fourth  road,  along  which  plaintiffs 
lived,  and  afterwards  assessed  the  damages  to  the  own- 
ers of  land,  etc.,  but  before  they  had  obtained  the  right 
of  way  for  this  road,  passed  another  order  in  March, 
1861,  annulling  the  first  order  and  changing  the  loca- 
tion of  the  road,  which  rendered  the  lands  of  plaintiffs 
of  less  value.  It  was  held  that  the  first  order  was  unex- 
ecuted; that  no  rights  of  plaintiffs  had  vested,  and  that 
the  Board  had  power  to  make  the  second  order;  that 
the  first  order  was  not  in  the  nature  of  a  power  exer- 
cised and  exhaui'ted,  but  was  at  most  a  proposed  mode 
of  executing  a  power,  which  could  be  changed  at  any 
time  before  rights  had  vested  under  it. — Burkett  vs. 
Supervisors  of  San  Joaquin.  The  mortgagee  of  a  lot 
on  which  there  is  a  house,  cannot  enjoin  the  mortgagor 
or  his  assigns  from  removing  the  house  from  the  lot, 
except  upon  proof  that  the  lot,  without  the  house,  will 
be  an  inadequate  security  for  the  mortgage  debt. — Buck- 
out  vs.  Swift,  27  Cal.,  p.  434.  If  an  order  of  a  Board 
of  Supervisors  laying  out  a  road  is  unconstitutional  and 
null  and  void  upon  its  face,  it  does  not  affect  or  cloud 
the  title  to  the  land  over  which  it  passes,  and  an  injunc- 
tion will  not  be  granted  to  restrain  the  carrying  of  the 
order  into  effect,  but  the  party  will  be  left  to  his  remedy 
at  law. — Leach  vs.  Day,  27  Cal.,  p.  643. 

An  order  whereby  the  bringing  of  an  action  is  re- 
strained will  be  reversed,  notwithstanding  an  under- 
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taking  on  injunction  has  been  given. — ^King  vs.  Hallf  5 
CuL,  p.  82.    Where  the  complaint  and  evidence  slio^r 
that  a  defendant  is  in  possess^ion  of  a  tract  of    land, 
chiiming  and  holding  under  an  adverse  title,  aod  the 
weight  of  evidence  i?  in  favor  of  his  title,  an  injunolion 
will  not  be  granted  on  the  application  of  a  party  claim- 
ing title  to  the  land,  to  prevent  the  defendant   froxn 
cutting  timber. — Smith  vs.  Wilson,  10  Cal.,  p.    528. 
Plaintiffs  file  their  complaint  to  enjoin  defendants  from 
diverting  a  certain  quantity  of  the  water  of  Bear  River, 
alleging  that  their  right  to  one  thousand  inches  of  tlie 
water  of  that  stream,  as  against  defendants,  was  a^a- 
dicated  in  a  former  action.    In  that  action,  which  -vras 
trc.<<pa^s  for  the  diversion  of  the  water,  it  was  alleged 
that  this  quantity  of  the  watf^r  of  the  stream  had  heen 
appropriated  by  the  plaintiffs  for  mill  purposes;    that 
such  quantity  was  necessary  for  their  use,  and  that 
defendants  had  divei*tcd  the  same  to  their  damage,  etc. 
Plaintiffs  had  verdict  and  judgment  for  twenty-one 
thousand  eight  hundred  dollars  damages.    It  was  held 
that  the  averments  are  insufficient  to  entitle  plaintiff  to 
an  injunction,  the  scope  of  the  bill  being  simply  to 
enforce  in  equity  plaintiffs'  alleged  right  to  one  thou- 
sand inches  of  water,  on  the  sole  ground  that  it  ^ras 
adjudged  as  their  right  in  the  former  suit. — ^McDonald 
vs.  Bear  River  and  Auburn  W.  and  M.  Co.,  16  Cal.,  p- 
148. 

A  vendor  of  real  ei^tate  made  a  conveyance  of  it  to 
the  vendee,  leaving  a  balance  of  the  purchase  money 
unpaid.    The  vendee  afterwards  mortgaged  the  same 
property  to  a  third  person,  who  had  knowledge  of  the 
vendor's  claim  for  unpaid  purchase  money.    The  ven- 
dor brought  an   action  against  the  vendee,  obtained 
judgment  for  the  balance  due,  issued  execution,  and  sold 
the  interest  of  the  vendee  in  the  property.    The  mort- 
gagee afterwards  foreclosed  his  mortgage,  and  was 
about  to  sell  the  property.    Tlie  purchaser  at  the  pre- 
vious sale  obtained  an  injunction  to  stiiy  the  sale,  which 
was  afterwards  dissolved  b}'  the  Court,  on  the  ground 
that  he  had  purchased  merely  the  vendee's  equity  of 
redemption,  as  the  sale  was  subject  to  the  rights  of  the 
mortgagee.     It  was  held  that  this  judgment  of  the 
Court  below  was  correct,  and  that  the  claim  of  the  pur- 
chaser to  be  subrogated  to  the  equitable  lien  of  the 
vendor,  if  available  at  all,  must  be  asserted  in  a  sep- 
arate equitable  action. — Allen  vs.  Phelps,  4  Cal.,  p.2o6. 
An  injunction  will  not  lie  to  restrain  the  collection  of  a 
judgment,  on  the  ground  that  the  judgment  was  for  a 
balance  of  purchase  money  of  land  under  covenant  for 
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a  good  title,  while  in  fact  the  grantor  had  no  title,  as 
long  as  the  purchaser  against  whom  the  judgment  was 
taken,  and  who  seeks  to  enjoin  it,  remains  in  posses- 
sion of  the  land. — Jackson  vs.  Norton,  6  Cal.,  p.  187. 
Courts  of  equity  will  not  interfere  to  enjoin  a  judgment 
not  manifestly  wrong,  hecause  of  a  defect  in  the  evi- 
dence.— Pico  vs.  Sunol,  6  Cal.,  p.  294.  A  stranger  to 
the  title  of  real  property,  though  in  possession,  cannot 
enjoin  the  purchasers  and  owners  thereof  from  setting 
up  and  enforcing  their  title,  on  the  ground  that  it  was 
fraudulently  and  illegally  acquired  hy  them  of  a  third 
person,  who  does  not  complain. — Tre^dwell  vs.  Payne, 
15  Cal.,  p.  496.  Defendants  claiming  title  under  a 
Mexican  grant,  and  a  patent  issued  upon  its  confirmation 
by  the  United  States,  bring  an  action  against  plaintiffs 
for  certain  premises  in  their  occupation;  plaintiffs  claim- 
ing as  United  States  preemptioners,  then  file  their  com- 
plaint in  the  same  Court  to  enjoin  defendants  from  intro- 
ducing in  evidence  the  survey,  plat,  or  patent,  on  the  trial 
of  the  ejectment,  until  the  determination  of  an  action, 
averred  to  be  pending  in  the  United  States  Circuit 
Court,  by  the  United  States  against  defendants  and 
others  claiming  with  them,  to  annul  the  survey,  plat, 
and  patent,  on  the  ground  of  fraud  in  the  survey,  and  in 
procuring  the  patent,  the  complaint  also  averring  such 
fraud.  Held:  that  injuncting  does  not  lie;  that  thepat- 
ent,  until  set  aside,  is  conclusive  evidence  of  the  validity 
of  the  grant,  of  its  recognition  and  confirmation,  and 
also  of  the  regularity  of  the  survey,  and  of  its  conformity 
with  the  decree  of  confirmation;  and  that  defendants,  t 
claiming  to  be  preemptioners  upon  land  of  the  United 
States,  have  no  standing  in  Court  to  resist  the  patent. — 
Ely  vs.  Frisbie,  17  Cal.,  p.  250.  Where  the  Board  of 
Supervisors  of  a  county  allowed  an  account  presented 
for  services  as  Tax  Collector,  and  the  Auditor  drew  his 
warrant  in  favor  of  £•  for  the  amount,  and  he  assigned 
it  to  defendant  M.,  a  purchaser  in  good  faith  without 
notice.  Held:  that  the  county  cannot  enjoin  its  collec- 
tion as  against  M.,  on  the  ground  that  the  account  was 
&lse  and  fk^udulent  as  to  some  of  its  items,  and  was 
allowed  by  the  Board  through  ignorance  of  the  facts 
and  mistake;  that  the  Supervisors  were  acting  within 
the  scope  of  their  authority,  and  the  county  cannot 
visit  upon  an  innocent  party  the  consequences  of  their 
negligence. — £1  Dorado  County  vs.  Elstner,  18  Cal., 
p.  144. 

If  the  judgment  and  execution  are  void  upon  their 
&ce,  an  injunction  will  not  be  granted  to  restrain  a 
Bale  of  property  levied  on  under  the  execution,  or  the 
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issuinji^  of  any  other  execution  on  the  judg-znent.- 
chez  vs.  Carriafifa,  31  Cal.,  p.  170.    Where  an 
ment  is  made  upon  land  in  the  City  of  San  Francisco, 
it  is  not  within  the  province  of  a  Court  to  interfero  and 
order  a  sale  of  the  land  by  a  decree  rendered   in  an 
injunction  suit,  instituted  by  the  owner  of  the  land  for 
the  purpose  of  preventing  a  sale  under  an  ordinance  of 
the  city.— Weber  vs.  The  City  of  San  Francisco,  1  Cal., 
p.  455.    In  all  cases  involving  simply  the  question  of 
taxation  the  issue  is  strictly  one  at  common  law,  and 
equity  cannot  grant  an  ii\j unction. — Mintum  vs.  HBye^ 
2  Cal.  p.  590.     That  the  assessment  for    State  and 
county  taxes  for  1855-6,  in  San  Francisco  County,  was 
not  based  on  the  valuation  of  the  City  Assessor,  aa 
required  by  the  Act  creating  the  Board  of  Supervisors, 
passed  in  1851,  is  not  ground  for  an  iigunction  upon 
the  collection  of  the  taxes,  as  the  party  could  have 
appealed  to  the  Board  of  Equalization  if  aggrieved. — 
Merrill  vs.  Gbrham,  6  Cal.,  p.  41.    An  iig  unction  will 
not  lie  to  restrain  the  collection  of  taxes  due  on  prop- 
erty unless  it  be  shown  that  the  iigury  resulting  from 
the  collection  would  be  irreparable.    An  averment  of 
this  character  must  appear  in  the  complaint,  and,  if 
denied,  it  must  bo  sustained  at  the  hearing. — Bitter  vs. 
Patch,  12  Cal.,  p.  298.    Courts  of  equity  are  always 
ready  to  grant  relief  fi'om  sales  made  upon  their  de- 
crees, where  there  has  been  irregularity  in  the  pro- 
ceedings, rendering  the  title  defective,  as  well  when  the 
purchaser  or  parties  interested  have  been  misled  hy  a 
mistake  of  law  as  to  the  operation  of  the  decree  as 
when  they  have  been  misled  by  a  mistake  of  fact  as  to 
the  condition  of  the  property,  or  the  estate  sold,  if 
application  be  made  to  them  in  suits  in  which  such 
decrees  are  entered,  within  a  reasonable  time,  and  the 
relief  sought  will  not  operate  to  the  pr^udice  of  the 
just  rights  of  others. — Gk>odenow  vs.  Ewer,  16  Cal.,  p. 
470.    The  extent  of  the  relief  in  such  cases  is  matter 
resting  veiy  much  in  the  sound  discretion  of  the  Court 
The  general  rule  is  that  the  purchaser  will  be  released 
and  a  resale  ordered,  or  such  new  or  additional  pro- 
ceedings directed  as  may  obviate  the  olgectious  arising 
fW>m  those  originally  taken,  when  the  consequences  of 
the  mistake  are  such  that  it  would  be  inequitable, 
either  to  the  purchaser  or  the  parties,  to  allow  the  sale 
to  stand.    But  when  the  relief  is  sought  in  one  actioa 
from  a  purchase  made  upon  a  mistake  of  law  to  the 
effect  of  a  decree  rendered  In  another  action,  it  seozni 
that  the  ordinary  rules  as  to  mistakes  of  law  should 
Apply*  ^^i  from  such,  Courts  of  equity  seldom  rfr- 
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lieve. — Id.  Where,  in  a  suit  before  a  Justice  of  the 
Peace,  defendant  answers,  disputing  plaintiff's  claim, 
and  afterwards,  on  a  day  set  for  trial — plaintiff  being 
present,  but  defendant  absent,  and  no  one  appearing 
for  him — the  Justice  renders  judgment  for  plaintiff, 
without  evidence  and  '*  by  default,''  as  the  docket 
reads,  it  was  held  that  if  the  Justice  erred  in  his 
judgment  the  remedy  is  by  appeal,  and  that  such  error 
cannot  be  corrected  by  equity. — Hunter  vs.  Hoole,  17 
Cal.,  p.  418;  Corastock  vs.  Clemens,  19  Gal.,  p.  77. 
Plaintiff  has  a  deed  of  property  from  H.  &  P.  Sub- 
sequently N.,  execution  creditor  of  H.  &  P.,  causes 
the  Sheriff  to  levy  on  the  property.  Plaintiff  files  his 
complaint  to  restrain  the  sale,  as  casting  a  cloud  on  his 
title.  Court  below  found  plaintiff's  deed  to  be  in  effect 
a  mortgage.  Meld:  that  the  bill  must  be  dismissed; 
that  the  purchaser  at  the  Sheriff's  sale  would  only  ac- 
quire the  interest  of  the  judgment  debtors,  H.  &  P. ;  that 
plaintiff's  rights  as  mortgagee  would  be  unaffected  by 
the  sale,  and  hence  there  was  no  necessity  for  equity  to 
interfere  in  his  behalf. — Purdy  vs.  Irwin,  18  CaL,  p.  350. 
"Where  a  party  moves  for  a  new  trial  and  fails,  he 
cannot  on  the  same  facts  enjoin  the  judgment  rendered. 
Collins  vs.  Butler,  14  Cal.,  p.  223.  Defendant,  as  Coro- 
ner, levied  on  and  advertised  for  sale  the  interest  of  T. 
in  certain  property  in  the  hands  of  a  receiver  appointed 
in  a  suit  between  J.  and  T.,  as  partners.  It  was  held 
that  the  plaintiff  was  not  entitled  to  an  injunction 
restraining  the  sale,  unless  the  injury  would  be  irrepa- 
rable, and  this  must  appear  by  a  clear  showing  of 
plaintiff's  right  to  the  property  and  defendant's  insol- 
vency.—More  vs.  Ord,  15  Cal.,  p.  206.  Plaintiff  pur- 
chased certain  property  under  a  foreclosure  sale,  made 
a  mortgage  executed  by  one  Pender,  to  the  decree  all 
persons  in  interest  were  parties,  among  them  defend- 
ants here.  The  interest  of  defendants  Wemple  and 
Pender  was  foreclosed  in  the  usual  form.  Plaintiff 
seeks  to  enjoin  a  sale  of  the  premises  under  a  decree  in 
favor  of  Wemple  against  Pender,  to  enforce  a  mechan- 
ic's lien.  Plaintiff  was  not  a  party  to  the  suit  of 
Wemple  vs.  Pender,  and  has  not  yet  got  a  Sheriff's 
deed.  It  was  held  that  injunction  does  not  lie;  that 
plaintiff  is  but  the  purchaser  of  an  equity,  the  decree 
of  foreclosure  not  cutting  off  the  rights  of  the  mort- 
gagor, Pender;  that  he,  being  entitled  to  possession 
under  the  Sheriff's  deed,  and  also  having  the  equity  of 
redemption,  could  dispose  of  this  right,  and  it  might, 
under  our  statute,  be  sold  for  his  debts;  that  if  he  chose 
to  recognize  the  validity  of  Wemple's  lien,  or  its 
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enforcement,  or  sale  under  judfcmcnt,  plaintiff  cannot 
complain,  his  rights  not  being  affected  by  the  procoed- 
ingHf  as  he  was  not  a  party'. — Macovich  vs.  "Weniple, 
16  Cal.,  p.  104.     If  a  judgment  by  default   is   void 
because  of  the  absence  of  the  seal  of  the  District  Court 
to  the  summons,  or  because  of  a  defect  in  the  certificate 
of  the  Sheriff  of  the  service  of  summons,  or  because  of 
irregularities  of  the  Clerk  in  entering  the  jud^^ment, 
an  injunction  to  restrain  the  enforcement  thereof  does 
not  lie. — Logan  vs.  Hillegass,  16  Cal.,  p.  200.     "Where 
a  party,  relying  on  the  verbal  assurance  of  the  attorney 
on  the  other  side  that  he  would  agree  to  a  statement, 
did  not  obtain  the  certificate  of  the  referee,  such  party 
cannot  be  considered  free  from  fault  and  neglif^nce, 
and  he  is  not  in  a  position  to  invoke  the  aid  of  equity 
to  enjoin  a  judgment  obtained  against  him. — Phelps  va. 
Peabody,  7  Cal.,  p.  50,    If  a  party  enters  judgment 
for  too  much,  or  before  the  whole  amount  is  due,  it  ia 
not  conclusive,  but  only  primary  evidence  of  fraud  to 
avoid  the  judgment. — Patrick  vs.  Montader,  13  Cal., 
p.  442,  overruling  Taaffe  vs.  Josephson,  7  Cal.,  p.  356. 
An  injunction  to  stay  proceedings  under  a  judgment 
obtained  by  neglect  of  a  party  or  counsel,  cannot  be 
sustained  where,  if  the  neglect  were  excusable,  full 
relief  might  have  been  had  on  motion  in  the  orig'inal 
action.— Borland  vs.  Thornton,  12  Cal.,  p.  440.     For,  to 
obtain  the  aid  of  equity,  a  party  must  show  that  he  has 
exhausted  all  proper  diligence  to  defend  in  the  suit  in 
which  judgment  was  rendered. — Riddle  vs.  Baker,  IS 
Cal.,  p.  304;  Sparks  vs.  De  la  Guerra,  14  Cal.,  p.  108. 
Nor  can  defendant  having  no  defense  to  an  action  go 
into  equity  and  enjoin  a  judgment  by  default,  on  the 
ground  that  the  Sheriff's  return  of  service  on  him  is 
false,  and  that  he  had  no  notice  of  the  proceeding. — 
Gregory  vs.  Ford,  14  Cal.,  p.  141;  Gibbons  vs.  Scott, 
16  id.,  p.  286;  Logan  vs.  Hillegass,  16  id.,  p.  202.    If  a 
judgment  by  default  is  void  for  the  reason  that  it  was 
entered  by  the  Clerk,  without  authority,  that  fiact  con- 
stitutes no  ground  for  equity  to  interfere. — Chipman 
vs.  Bowman,  14  Cal.,  p.  157. 

3.  Doubtful  Cases.— A  purchaser  of  standing  tim- 
ber is  not  entitled  to  an  injunction  to  stay  waste  com- 
mitted by  the  cutting  of  the  timber.  An  injunction  to 
restrain  an  injury  in  the  nature  of  waste  should  not  bo 
granted  before  the  hearing  on  the  merits,  except  in 
cases  of  urgent  necessity,  etc. — Hicks  vs.  Michael,  15 
Cal.,  p.  107,  Whether  ditch  property,  situated  in  the 
mineral  regions  of  the  State,  is  to  be  regarded  by  Courti 
of  equity  with  the  same  measure  of  &vor  which  U 
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bestowed  by  them  upon  land  which  is  cherished  by  the 
owner  for  itself  <,  is  doubted  but  not  decided  in  Clark  vs. 
Willett,  35  Cal.,  p.  534. 

4.  Granting  and  Continuing  Injunctions— How 
FAB  Discretionary.— Granting  and  continuing  an 
injunction  rest  in  a  great  degree  in  the  discretion  of  the 
Court  or  Judge. — Hicks  vs.  Michael,  15  Cal.,  p.  107. 
Abuse  should  be  guarded  against,  and  the  discretion 
ought  to  be  exercised  in  favor  of  the  party  most  liable 
to  be  injured.— Hicks  vs.  Compton,  18  Cal.,  p.  206; 
De  Witt  vs.  Hayes,  2  Cal.,  p.  463;  Real  del  Monte  Co. 
vs.  Pond  Co.,  23  Cal.,  p.  82;  Stade  vs.  Sullivan,  17 
Cal.,  p.  102.  In  Hess  vs.  Winder,  34  Cal.,  p.  270,  a 
preliminary  injunction  had  been  granted.  Upon  appeal 
to  the  Supreme  Court  a  judgment  in  favor  of  plaintiff 
was  reversed  and  a  new  trial  oixlered.  Held:  that 
granting  a  new  trial  did  not  entitle  the  defendants  to  a 
modification  or  dissolution  of  the  injunction,  but  that 
it  should  be  retained. 

5.  Effect  OF  Injunction.— An  injunction  restrains 
not  only  the  party,  but  other  Courts,  on  grounds  of 
comity. — Engels  vs.  Lubeck,  4  Cal.,  p.  31.  It  cannot 
be  granted  to  affect  the  rights  of  parties  who  cannot  be 
heard,  and  who  are  not  secured  by  the  undertaking. — 
Patterson  vs.  Yuba  Co.,  12  Cal.,  p.  105.  A  violation 
of  an  injunction  order,  by  the  defendant's  agents,  ser- 
vants, or  employes,  is,  in  law,  a  violation  by  the  defend- 
ant himself,  so  las  to  render  him  liable  for  contempt. — 
Pield  vs.  Chapman,  13  Abb.,  p.  320;  22  How.,  p.  329; 
Field  vs.  Hunt,  24  How.,  p.  463;  15  Abb.,  p.  434;  Peo- 
ple vs.  A.  &  V.  R.  R.  Co.,  12  Abb.,  p.  171;  20  How., 
p.  358;  Neale  vs.  Osborn,  15  How.,'  p.  81. 

6.  Revival  of  Injunction.— The  Court,  when  the 
matter  has  been  once  disposed  of,  may,  on  proper 
showing,  revive  an  injunction  once  dissolved,  or  grant 
an  injunction  previously  denied,  and  this  is  the  extent 
of  its  power. — Hicks  vs.  Michael,  15  Cal.,  p.  107. 
When  a  preliminary  injunction  is  dissolved  upon  grant- 
ing a  nonsuit,  and  the  judgment  is  afterwards  reversed 
on  appeal,  the  plaintiff,  upon  a  proper  application,  is 
entitled  to  a  renewal  of  the  injunction. — Harris  vs. 
McGregor,  29  Cal.,  p.  124.  See,  also,  Hess  vs.  Winder, 
34  Cal.,  p.  270,  cited  in  Subdivision  4  of  this  note. 

At  what 

527.     (§  118.)     The  injunction  may  be  granted  at  ^^^ 
tlie  time  of  issuing  the  summons,  upon  the  complaint,  fS'^J^it 
and  at  any  time  afterwards,  before  judgment,  upon  SobSinit 
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Same.  affidavits.  The  complaint  in  the  one  case,  and  the 
affidavits  in  the  other,  must  show  satisfactorily  that 
sufficient  grounds  exist  therefor.  No  injunction  can 
be  granted  on  the  complaint  unless  it  is  verified. 
When  granted  on  the  complaint,  a  copy  of  the  com- 
plaint and  verification  attached  must  be  served  with 
the  injunction;  when  granted  upon  affidavit,  a  copy  oF 
the  affidavit  must  be  served  with  the  injunction. 

Note, — The  original  section  contained  a  provision 
prescribing  the  form  of  the  veriCcation.  This  was 
useless,  for  the  form  is  prescribed  in  the  part  of  this 
Code  relating  to  pleadings. 

1.  Time  when  the  Order  wux  l88UE.--If  sooglit 
upon  the  complaint,  the  usual  practice  is  to  present  the 
complaint  to  the  Judge  in  advance  of  the  filing,  and 
obtain  on  the  order,  which  order  takes  effect  when  tbe 
complaint  is  filed. — Heyman  vs.  Landers,  12  Gal.,  p. 
107.  The  plaintiff,  at  the  time  of  issuing  summons,  is 
entitled  to  an  injunction  upon  the  complaint  alone,  if 
it  make  a  proper  case,  etc.;  but  if  he  ask  for  an  in- 
junction thereafter,  he  must  do  it  upon  afiidavits.— 
Falkinburg  vs.  Lucy,  35  Gal.,  p.  52. 

2.  Service. — A  party  against  whom  an  injunction 
has  been  issued  is  not  bound  to  obey  it  until  after  due 
service  thereof  on  him,  giving  him  verbal  notice  that 
it  has  been  granted.    But  if  a  party  is  in  Gourt  at  the 
time  an  injunction  order  is  made,  and  thus  has  personal 
knowledge  of  the  order,  it  may  be  that  he  would  be 
bound  thereby.— Elliott  vs.  Osbom,  1  Gal,,  p.  396. 
The  statute  points  out  no  mode  for  service;  but  in  con- 
formity with  the  provision  relative  to  the  summons, 
delivery  of  a  copy  is  essential  to  personal  service  where 
that  is  required;  but  whether  it  would  be  necessary  to 
exhibit  the  original,  unless  specially  requested  by  the 
party  served,  is  questioned. — Edmondson  vs.  Mason,  16 
Gal.,  p.  386.    A  writ  placed  in  the  Sheriff's  hands  on 
Sunday  cannot  be  officially  received  on  that  day.    Such 
writ  can  only  be  considered  officially  in  his  han& 
when  Sunday  has  expired.— "Whitney  vs.  Butterfield, 
13  Gal.,  p.  335.    A  copy  of  the  papers  upon  which  tbe 
injunction  is  granted  must  be  served  with  the  injunc- 
tion, otherwise  the  service  will  be  set  aside  as  irregular. 
Penfield  vs.  Wliite,  8  How.,  p.  87;  Johnson  vs.  Casey* 
28  How.,  p.  492,  3  Bob.,  p.  710. 
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(§  114.)     An  injunction  cannot  be  allowed  injunction 
after  the  defendant  has  answered,  unless  upon  notice,  w"wer. 
or  upon  an  order  to  show  cause;  but  in  such  case  the 
defendant  may  be  restrained  until  the  decision  of  the 
Ctourt  or  Judge  granting  or  refusing  the  injunction. 

Note. — When  the  answer  denies  all  the  equity,  if 
any,  of  the  complaint,  a  preliminary  injunction  should 
not  be  granted. — Crandall  vs.  Woods,  6  Cal.,  p.  449. 
When  the  equities  of  a  complHint  are  fully  denied  by 
affidavits  on  the  part  of  defendant,  an  injunction 
pendente  lite,  should  not  be  granted. — Gagliardo  vs. 
Crippen,  22  Gal.,  p.  362. 

529.  (§  115.)  On  granting  an  injunction  the  Court  ^^^^ 
or  Judge  must  require,  except  where  the  people  of  injunction. 
the  State  are  a  party  plaintiff,  a  written  undertaking 
on  the  part  of  the  plaintiff,  with  sufficient  sureties,  to 
the  effect  that  the  plaintiff*  will  pay  to  the  party 
enjoined  such  damages,  not  exceeding  an  amount  to  be 
specified,  as  such  party  may  sustain  by  reason  of  the 
iiganction,  if  the  Court  finally  decide  that  the  plaintiff 
was  not  entitled  thereto. 

NoTK. — 1.  Form  of  Security. — A  substantial  com- 
pliance with  the  requirements  of  the  Code,  in  this 
respect,  is  sufficient, — Guilford  vs.  Cornell,  4  Abb., 
p.  220. 

2.  Defects  rs  Undertaking.— A  defect  in  the 
undertaking  will  not  usually  be  a  ground  for  dissolu- 
tion of  the  injunction. — Williams  vs.  Hall,  1  Bland., 
p.  194. 

3.  Scope  of  the  Undertaking.— The  undertaking 
is  for  the  benefit  of  all  the  defendants;  and  although 
one  of  them  is  not  served,  yet,  if  he  obeys  the  order,  he 
will  be  entitled  to  damages. — Cumberland  Coal  and 
Iron  Co.  vs.  Hoffman  Steam  Coal  Co.,  89  Barb.,  p.  16; 
15  Abb.,  p.  78. 

4.  Action  on  the  Undertaking.— A  judgment 
of  dismissal  in  an  action  in  which  a  temporary  injunc- 
tion had  been  granted,  amounts  to  a  determination  by 
the  Court  that  the  injunction  was  improperly  granted; 
and,  after  judgment,  suit  lies  upon  the  undertaking. — 
Bowling  vs.  Polack,  18  Cal.,  p.  625.  The  grounds  of 
the  injunction  cannot  be  inquired  into  in  an  action  upon 
the  undertaking.— Bowling  vs.  Polack,  18  Cal.,  p.  625. 
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But  eee  Galson  vs.  Whitesides,  3  Cal.,  p.  309.    An 
undertaking,  though  given  to  all  the  obligees  by  name, 
and  using  no  words  expressing  a  several  obligation, 
creates  a  several  liability,  the  design  of  it  being  to 
secure  each  of  all  of  the  obligees  from  damages  or 
injury. — Summers  vs.  Farish,  10  Cah,  p.  347.    The 
usual  undertaking  being  given,  an  order  was  made  to 
show  cause  (August  29th)  why  an  injunction  should  not 
be  granted.    A  restraining  order,  in  the  "  meantime," 
was  issued.    The  case  was  continued  until    October 
10th,  when,  on  hearing,  the  order  was  dissolved,  injunc- 
tion denied,  and  suit  dismissed.    Action  on  the  under- 
taking— it  was  held  that  the  restraining  order  embraces 
the  time  between  its  issuance  and  the  hearing,  and  that 
damages  may  be  had  beyond  August  29th. — ^Prador  vs. 
Grim,  13  Cal.,  p.  585.    No  recovery  can  be  had  on  a 
bond  purporting  to  be  the  joint  bond  of  the  principals 
and  sureties,  but  signed  by  the  suretid^  only.    But  it  is 
otherwise  as  to  undertakings  under  our  system.    Tbcy 
are  original  and  independent  contracts  on  the  part  of 
sureties,  and  do  not  require  the  signature  of  the  prin- 
cipal.—Sacramento  vs.  Dunlap,  14  Cal.,  p.  421. 

5.  Damages.— See  Subd.  4  of  this  note.  In  an 
action  for  damages  on  an  undertaking,  the  defendants 
cannot  object  that  they  ought  not  to  pay  the  damagea 
which  they  contracted  to  pay,  because  the  business 
which  they  enjoined,  and  for  the  stoppage  of  which 
damages  are  claimed,  was  a  public  nuisance. — Cun- 
ningham vs.  Breed,  3  Cal.,  p.  384.  If  an  officer  is 
enjoined  from  paying  over  money  in  his  hands,  legal 
interest  can  only  be  recovered  as  damages  for  its  deten- 
tion in  an  action  on  the  undertaking. — Lally  vs.  Wise, 
28  Cal.,  p.  539. 

6.  Counsel  Fees  as  past  of  the  Damages.— In 
an  action  upon  an  undertaking  it  was  held  that  the 
amount  paid  to  counsel  as  a  fee  to  procure  the  dissolu- 
tion of  the  injunction  was  properly  allowed  as  a  part  of 
the  damages;  and  tliat,  generally,  the  recovery  of  coun- 
sel fees  as  a  part  of  the  damages  is  not  allowed  as  where 

*  the  loss  is  consequential,  but  where  the  loss  is  direct,  as 

in  the  case  of  an  improper  commencement  and  prose- 
cution of  a  suit,  or  other  process  in  a  suit,  it  should  be 
allowed.— Ah  Shaie  vs.  Quan  Han,  8  Cal.,  p.  216.  In 
an  action  on  an  undertaking  the  fees  of  an  attorney 
employed  to  resist  injunction  cannot  be  recovered  aa 
damages,  unless  they  have  been  paid.  The  fkct  that 
the  plaintiff  is  liable  to  his  attorney,  without  showing 
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actual  payment  to  him,  is  insufficient. — "Wilson  vs.  Mc- 
Evoy  et  al.,  25  Cal.,  p.  170;  Prader  vs.  Grim  et  al.,  28 
Cal.,  p.  11;  Fowler  vs.  Frisbie,  37  Cal.,  p.  34. 

7.  Generally.— See  Fowler  vs.  Frisbie,  37  Cal., 
p.  34. 

530.     (§  116.)    If  the  Court  or  Judge  deem  it  proper  Order  to 
that  the  defendant,  or  any  of  several  defendants,  should  tiJ^ggj,'^!' 
be  heard  before  granting  the  injunction,  an  order  may  JJinted. 
be  made  requiring  cause  to  be  shown,  at  a  specified 
time   and   place,  why  the  injunction  should  not  be 
granted;    and  the  defendant  may,  in  the  meantime, 
be  restrained. 

Note. — 1.  Notice  of  Motion.— Notice  of  an  appli- 
cation by  plaintiff  must  be  given  for  the  length  of  time 
prescribed  by  Sec.  517  of  the  Practice  Act  (Sec.  1005  of 
this  Code).    If  given  for  a  shorter  time,  and  defendant  • 

does  not  appear,  he  may  treat  an  injunction  thus  ob- 
tained as  granted  without  notice,  and  move  to  dissolve, 
under  Sec.  118  (Sec.  532  of  this  Code). — ^Johnson  vs. 
Wide  West  M.  Co.,  22  Cal.,  p.  479.  See,  also,  Andro- 
vette  vs.  Brown,  15  How.,  p.  75;  4  Abb.,  p.  440. 

2.  Secubity  upon  Restraining  Order.— The  tem- 
porary restraint  is  part  of  the  injunctive  relief  which 
the  Code  provides,  and  before  the  order  issues  should 
be  required,  as  provided  in  the  preceding  section. — Per 
Comstock,  J.,  in  Methodist  Churches  of  New  York  vs. 
Barker,  18  N.  Y.,  p.  4(53;  Prader  vs.  Purkett,  13  Cal., 
p.  588. 

3.  Object  of  the  Order.— The  object  of  the  prac- 
tice of  issuing  an  order  to  show  cause  before  granting 
the  injunction,  is  to  enable  parties  to  present  the  case 
on  the  merits. — Id.;  Hicks  vs.  Michael,  15  Cal.,  p.  107. 

4.  When  the  Order  should  or  should  not  be 
Granted. — Iiy  unctions  to  restrain  injuries  in  the  nature 
of  waste  should  not  be  granted  before  hearing  on  the 
merits,  except  in  cases  of  urgent  necessity,  or  when  the 
subject  matter  of  the  complaint  is  free  from  contro- 
versy, or  irreparable  mischief  will  be  produced  by  its 
continuance.  But  in  all  caiics  where  the  right  is  doubt- 
ful, the  Court  should  direct  a  trial  at  law,  and  in  the  • 
meantime  grant  a  temporary  injunction  to  restrain  in- 
jurious proceedings,  if  there  be  danger  of  irreparable 
mischief. — Hicks  vs.  Michael,  15  Cal.,  p.  107.     ^ 

5.  When  the  Order   Expires.— Where,  under    . 
Sec.  116  of  the  Practice  Act  (Sec.  630  of  this  Code),  an 
order  is  made  restraining  defendants  until  the  hearing, 
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and  on  the  hearing  upon  the  order  the  injunction  is 
refused,  the  restraining  order  expires.  —  Hicks  vs. 
Michael,  15  Cal.,  p.  107. 

6  Effect  of  an  Appeal,— An  appeal  from  an 
order  refusing  an  injunction  upon  such  hearing^,  or  from 
an  order  dissolving  an  injunction,  does  not  creatQ  an 
injunction  or  prolong  the  restraining  order  in  the  former 
case,  nor  revive  it  in  the  latter,  pending  the  appeal. — 
Hicks  vs.  Michael,  15  Cal.,  p.  107. 

531.  (§  117.)  An  injunction  to  suspend  the  gen- 
eral and  ordinary  business  of  a  corporation  cannot  be 
granted  except  by  the  Court  or  a  Judge  thereof;  nor 
can  it  be  granted  without  due  notice  of  the  application 
therefor  to  the  proper  officers  or  managing  agent  of 
the  corporation,  except  wheu  the  people  of  this  State 
are  a  party  to  the  proceeding. 

Note.— 1.  Law  of  the  Place.-— As  to  its  effect  on 
injunctions  against  corporations,  see  O'Brien  vs.  Chi- 
cago, Rock  Island  &  Pacific  R.  R.  Ck>.,  36  How.,  p.  24; 
4  Abb.  (N.  S.),  p.  381. 

2.  Equity  Jubisdiction  over  Corporatioks.— 
Equity  has  no  jurisdiction  over  corporations  for  the 
purpose  of  restraining  their  operations  or  winding  up 
their  concerns,  but  it  may  compel  the  officers  of  the 
corporation  to  account  for  any  breach  of  trust;  but  the 
jurisdiction  for  this  purpose  is  over  the  officers  person- 
ally.— Neall  vs.  Hill,  16  Cal.,  p.  145;  see,  also,  Parrott 
vs.  Byers,  40  Cal.,  p.  614. 

532.  (§  118.)     K  an  injunction  be  granted  without 
notice,  the  defendant,  at  any  time  before  the  trial,  may 
apply,  upon  reasonable  notice  to  the  Judge  who  granted 
the  injunction,  or  to  the  Court  in  which  the  action  is 
brought,  to  dissolve  or  modify  the  same.    The  appli- 
cation may  be  made  upon  the  complaint  and  the  affi- 
davit on  which  the  injunction  was  granted,  or  upon 
aJBidavit  on  the  part  of  the  defendant,  with  or  without 
the  answer.    If  the  application  be  made  upon  affidavits 
on  the  part  of  the  defendant,  but  not  otherwise,  the 
plai^iff  may  oppose  the  same  by  affidavits  or  other 
evidence,  in  addition  to  those  on  which  the  injunction 
was  granted. 
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Note.— 1.  When  the  Bight  Exists.— The  right 
to  move  to  dissolve  before  final  hearing  exists  only 
where  the  injunction  was  granted  without  notice. — 
Natoma  W.  &  M.  Co.  vs.  Parker,  16  Cal.,  p.  83;  Hen- 
shaw  vs.  Clark  and  one  hundred  and  three  Chinamen, 
14  Cal.,  p.  460. 

2.  Permissive  vatitbe  of  Pboceedinos  tjndeb 
this  Section. — This  section,  so  far  as  it  authorizes  an 
application  to  a  Judge  out  of  Court,  is  permissive,  and 
does  not* abridge  the  general  power  of  the  Court  con- 
ferred by  Sec.  937  of  this  Code.  The  special  provision 
made  by  this  section  is  not  intended  as  a  substitute  for 
the  power  conferred  by  Sec.  937^  but  is  in  addition  to 
such  power. — Borland  vs.  Thornton,  12  Cal.,  p.  440; 
Woodruff  vs.  Pisher,  17  Barb.,  pp.  224,  230;  Bruce  vs. 
Delaware  and  Hudson  Canal  Co.,  8  How.,  p.  440;  Peck 
vs.  Yorks,  41  Barb.,  p.  547. 

3.  Motiok  by  Pabtt  in  Contempt.— A  party  in 
contempt  for  disobedience  may  move  to  didKolve. — 
Field  vs.  Chapman,  13  Abb.,  p.  320;  14  id.,  p.  133;  23 
How.,  p.  80;  Field  vs.  Hunt,  22  How.,  p.  329;  Smith 
vs.  B^no,  6  How.,  p.  124.  But  see  dictum  in  Krom 
vs.  Hogan,  4  How.,  p.  225;  and  Evans  vs.  Van  Hall, 
Clark's  Ch.  R.,  Moak*s  ed.,  pp.  17,  24. 

4.  Motion,  on  what  made.— Where  an  injunction 
is  granted  without  notice,  the  defendant  may  move  to 
dissolve  it,  either:  1.  Upon  the  papers,  whatever  they 
may  have  been,  upon  which  it  was  granted;  or,  2.  Upon 
the  papers  upon  which  it  was  granted,  and  affidavits 
on  the  part  of  the  defendant,  with  or  without  answer. 
In  the  first  case  the  plaintiff  can  make  no  further  show- 
ing, but  must  stand  upon  the  papers  upon  which  the 
injunction  was  granted;  in  the  second  case  he  may 
meet  the  defendant  with  a  counter  showing.  The  use 
of  a  verified  answer  is  the  use  of  an  affidavit  in  the  sense 
of  Sec.  118  of  the  Practice  Act. — Falkinburg  vs.  Lucy, 
35  Cal.,  p.  52. 

5.  When  made  on  Complaint  and  Answeb. — 
The  general  rule,  that  when  an  answer  fully  denies  the 
equities  of  the  complaint  the  injunction  should  be  dis- 
solved, is  not  of  universal  application;  therefore,  when 
the  Court  below,  upon  such  pleadings,  continues  the 
injunction  in  force,  its  order  to  that  effect  will  not  be 
reversed  on  appeal,  except  under  peculiar  circumstances. 
Godey  vs.  Godey,  39  Cal.,  p.  157;  see,  also,  Gardner  vs. 
Perkins,  9  Cal.,  p.  553;  Burnett  vs.  Whltesides,  13  id.,  p. 
166;  Johnson  vs.  W.  W.  M.  Co.,  22  id.,  p.  479;  Real  del  - 
Monte  Co.  vs.  Pond  Co.,  23  id.,  p.  82.  A  temporary 
injunction  ought  to  be  dissoved  upon  an  answer  which 
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does  not  present  a  full  denial  of  the  equities  in  theoom- 
plaint.— Godey  vs.  Godey,  39  Cal.,  p.  157;  Fuhn  vs. 
Weber,  38  Cal.,  p.  636.  That  two  causes  of  action  have 
been  joined,  but  not  separately  stated,  is  no  jf  round  for  the 
dissolution  of  an  iigunction. — Fuhn  vs.  "Weber,  38  Cal., 
p.  636,  An  amended  complaint  may  be  filed  without 
prejudice  to  an  injunction  previously  ip'anted. — Barber 
vs.  Reynolds,  33  Cal.,  p.  497. 

6.  When  made  on  Affidavits.— See  Hicks  vs. 
Michael,  15  Cal.,  p.  107,  and 'Subdivision  4  of  this  note. 

7.  Special   cabes    of   Dissolution. — Where   an 
assessment  was  made  for  the  purpose  of  improving  a 
street,  by  which  the  property  of  the  plaintiff  in  common 
with  the  property  of  other  persons  owning  lots  on  the 
same  street,  was  benefited,  and  the  improvement  wus 
completed  without  the  plaintiff  interposing  in  the  outset 
to  prevent  it,  and  ho  then  filed  a  complaint  to  stay  the 
sale  of  his  land,  by  virtue  of  an  ordinance  of  the  city, 
for  the  purpose  of  avoiding  the  payment  of  the  assess- 
ment.   It  was  held:  that  the  injunction  ought  to  be  dis- 
solved, on  the  ground  that  he  who  asks  equity  must  do 
equity;  that  the  city  should  be  permitted  to  proceed 
and  sell  the  plaintiff's  land  for  the  purpose  of  satisfying 
the  assessment,  leaving  him   after   the   sale    to  the 
technical  rights  which  he  set  up  by  reason,  as  he 
claimed,  of  some  irregularity  in  the  mode  of  making 
the  assessment. — Weber  vs.  The  City  of  San  Fran- 
cisco, 1   Cal.,  p.  455.     Plaintiffs  sue  defendants  for 
damages   for   alleged   trespasses   upon  a    portion   ot 
quartz  mining  claims,  alleged  in  the  complaint  to  be 
the  property  and  in  the  possession  of  plaintiffs,  asking 
an  injunction  against  further  trespasses,  which  was 
granted,  the  complaint  averring  the  insolvency  of  de- 
fendants.   The  defendants  denied  all  the  allegations  of 
the    complaint,  and   averred  ownenship.     The  jury 
found,  generally,  **for  defendants.*'    Then  the  defend- 
ants moved  to  amend  the  judgment  by  adding  thereto 
the  words,  **  and  that  the  injunction  heretofore  granted 
be,  and  the  same  is  hereby  dissolved,"  which  was  re- 
fused; but  the  judgment  was  so  modified  as  to  permit 
defendants  to  work  the  surface  diggings  described  in 
their  answer.    Held:  that  the  action  amounted  to  an 
action  of  trespass,  with   an   injunction  as  auxiliaiy 
thereto;  and  that  the  action  itself,  having  failed  by  the 
verdict  for  defendants,  the  injunction  fell  with  it,  and 
should  have  been  dissolved. — Brennan  vs.  Gaston,  17 
Cal.,  p.  372,    A  reversal  of  a  judgment,  which  Jud^ 
ment   awards   the   plaintiff  possession  of  land,  And 
enjoins  the  defendant  from  committing  waste  on  tbe 
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land,  also  reverses  the  injunction  decree,  even  if  the 
decree  is  not  included  in  the  record  sent  to  the  Appel- 
late Court. — McGarrahan  vs.  Maxwell,  28  Cal.,  p.  84, 
When  a  preliminary  Injunction  is  granted  on  plaintiff's 
application,  the  injunction  must  be  dissolved,  if  a  non- 
suit is  granted. — Harris  vs.  McGregor,  29  Cal.,  p.  124. 

8.  Jurisdiction  Law  of  the  Place.— The  acts 
of  a  foreign  corporation  ultra  vires,  according  to  the 
law  of  this  State,  but  infra  vires  according  to  the  law 
of  its  own  State,  cannot  be  restrained  by  our  Courts. — 
O'Brien  vs.  Chicago,  Rock  Island,  and  Pacific  Bailroad 
Company,  36  How.,  p.  24;  4  Abb.  (N.  S.),  p.  381;  53 
Barb.,  p.  568. 

9.  Effect  of  a  Motion  for  New  Trial.— The 
pendency  of  such  a  motion  does  not  su8x>end  the  injunc- 
tion.— Ortman  vs.  Dixon,  9  Cal.,  p.  23. 

10.  Effect  of  an  Appeal. — An  appeal  from  an 
order  dissolving  a  restraining  order  does  not  continue 
the  order. — Hicks  vs.  Michael,  15  Cal.,  p.  107.  Nor  is 
an  injunction  dissolved  or  superseded  by  an  appciil. — 
Merced  Mining  Co.  vs.  Fi'emont,  7  Cal.,  p.  130. 

533.     (§  119.)     If  upon  such  application  it  satisfiic-  when  to  be 

vftcatod  or 

toiily  appear  that  there  is  not  sufficient  ground  for  the  modified. 
injunction,  it  must  be  dissolved;  or  if  it  satisfactorily 
appear  that  the  extent  of  the  injunction  is  too  great,  it 
must  be  modified. 

Note.— See  note  to  Sec.  532. 


CHAPTER  IV. 

ATTACHMENT. 


Section  537.  Attachment,  when  and  in  what  cases  may  issue. 

538.  Affidavit  for  attachment,  what  to  contain. 

539.  Undertaking  on  attachment. 

540.  "Writ,  to  whom  directed  and  what  to  state. 

541.  Shares  of  stock  and  debts  due  defendant,  how  attached 

and  disposed  of. 

542.  How  real  and  personal  property  shall  be  attached. 

543.  Attorney  to  give  written  instructions  to  Sheriff  what  to 

attach. 

544.  Garnishment,  when  garnishee  liable  to  plaintiff. 

59— .Vol.  I. 
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Section  545.  Citation  to  garnishee  to  appear  before  a  Court  or  Judge. 

546.  Inventory,  how  made.     Party  refusing  to  give  memo- 

randum may  be  compelled  to  pay  costs. 

547.  Perishable  property,  how  sold.    Accounts  without  suit 

to  be  collected. 

548.  Property  attached  may  be  sold  as  under  execution,  if 

the  interests  of  the  parties  require. 

549.  When  property  claimed  by  a  third  party,  how  tried. 

550.  If  plaintiff  obtains  judgment,  how  satisfied. 

551.  When  there  remains  a  balance  due,  how  collected. 

552.  When  suits  may  be  commenced  on  the  undertaking. 

553.  If  defendant  recover  judgment,  what  the  Sheriff  is  to 

deliver. 

554.  Proceedings  to  release  attachment,  before  whom  taken. 

555.  Attachment,  in  what  cases  it  may  be  released  and  upon 

what  terms. 

556.  When  a  motion  to  discharge  attachment  may  be  made, 

and  upon  what  grounds.  - 

557.  When  motion  made  on  affidavit,  it  may  be  opposed  by 

affidavit. 

558.  When  writ  must  be  discharged.  * 

559.  When  writ  to  be  returned. 

Attach-  537.     (§  120.)     The  plaintiff,  at  the  time  of  issuing 

whihaaes    *      sammons,  or  at  any  time  afterward,  may  have  the 

may  issue,    property  of  the  defendant  attached  as  security  for  the 

satisfaction  of  any  judgment  that  may  be  recovered, 

unless  defendant  give  security  to  pay  such  judgment, 

as  in  this  Chapter  provided,  in  the  following  cases: 

1.  In  an  action  upon  a  contract,  express  or  implied, 
for  the  direct  payment  of  money,  which  contract  is 
made  or  is  payable  in  this  State,  and  is  not  secured  by 
mortgage,  lien,  or  pledge  upon  real  or  personal  prop- 
erty; or,  if  so  secured,  that  such  security  has  been 
rendered  nugatory  by  the  act  of  the  defendant; 

2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  State. 

Note.— 1.  Gen krallt.— The  proceedings  by  attach- 
ment are  statutory  and  special,  and  must  be  strictly 
pursued.  Wlien  a  party  relies  upon  his  attacbment 
lien  as  a  remedy,  he  must  strictly  follow  the  provisions 
of  the  sttitute. — Roberts  &  Ck>.  vs.  Landecker,  9  Cal.^ 
p.  262.  The  remedy  is  given  only  in  cases  of  indebted- 
ness arising  upon  contract. — Griswold  vs.  Sharp.  2 
Cal.,  p.  17;  Button  vs.  Shelton,  3  Cal.,  p.  206.   The 
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remedy  is  not  a  distinct  proceeding   in   the  nature 
of  an  action  in  rem,  but  ia  auxiliary  to  an  action  at 
]aw  designed  to  secure  the  payment  of  any  judgment 
tlie  plaintiif  may  obtain. — Low  vs.  Adams,  6  Cal.,  p. 
277.    An  attachment  issued  on  a  complaint  which  was 
a  printed  form,  with  the  blanks  filled  up  by  the  Clerk 
at  the  request  of  plaintiff,  but  no  name  was  signed  to 
the  complaint  till  next  day,  and  after  other  attachment 
on  the  same  property,  when  it  was  signed  by  the  Clerk, 
with  the  name  of  plaintiff's  attorney.    It  was  held: 
that  the  action  of  the  Clerk,  though  not  correct,  was 
only  an  irregularity,  and  the  complaint  was  not  void. — 
Dixey  vs.  Pollock,  8  Cal.,  p.  570.    An  attachment, 
regular  upon  its  face,  is  not  void  because  the  complaint 
does  not  state  a  cause  of  action  warranting  the  issuance 
of  an  attachment. — McComb  vs.  Keed,  28  Cal.,  p.  281. 
An  attachment  issued  before  the  issuance  of  the  sum- 
mons is  void. — Low  vs.  Henry,  9  Cal.,  p.  538,    Where 
G.  &  Co.,  concealing  their  insolvency,  obtained  an  exten- 
sion from  their  creditor  B.,  and,  before  the  maturity  of 
the  notes,  B.,  apprehending  that  G.  &  Co.  would  fail, 
and  that  the  other  creditors  of  G.  &  Co.  would  exhaust 
their  assets  by  attachment,  obtained,  by  an  arrange- 
ment with  G.  &  Co.,  an  antedated  note  for  the  amount 
due  him  at  the  date  thereof  by  G.  &  Co.,  on  which  suit 
was  commenced  by  attachment,  and  a  levy  made  upon 
the  property  of  G.  &  Co.    Held:  that  B.'s  attachment 
and  claim  was  valid  against  the  subsequent  attaching 
creditors,  the  case  not  being  one  of  fraud. — Brewster 
vs.  Bours,  8  Cal.,  p.  501.    Where  goods  were  fraudu- 
lently purcha&ed  by  an  insolvent,  the  creditor  may 
attach  before  the  maturity  of  the  debt. — Patrick  vs. 
Montader,  13  Cal.,  p.  434.    An  attachment  issued  upon 
a  debt  not  duo  is  void  as  against  creditors  whose  rights 
are  affected  by  it.    Patrick  vs.  Montader,  13  Cal.,  p. 
484,  cited  supra,  goes  upon  the  ground  that  the  debt  on 
which  the  attachment  issued  was  equitably  due,  and 
hence   does    not   conflict  with    this   rule. — Davis  vs. 
Eppinger,  18  Cal.,  p.  378.    A  creditor  having  a  lien  by 
attachment  only,  may  file  a  creditor's  bill. — Conroy  vs. 
Woods,  13  Cal.,  p.  626. 

2.  Whek  an  Attachment  cannot  Issue.— If  the 
debt  is  secured  by  a  vendor's  lien,  an  attachment  can- 
not issue. — Hill  vs.  Grigsby,  32  Cal.,  p.  55.  But  a 
vendor's  lien  for  the  unpaid  purchase  money  of  a  tract 
of  land,  where  the  land  has  been  conveyed  by  the 
vendee  to  a  third  party,  is  not  a  lien  securing  the  debt 
within  the  meaning  of  the  terms  used  in  Sec.  120  of 
the  Practice  Act  (Code  Sec.  537).— Porttr  vs.  Brooks, 
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35  Cal.,  p.  199.  An  attachment  will  not  lie  when  the 
debt  is  secured  by  mortga^. — Kinsey  ve.  Wallace,  36 
Cal.,  p.  463.  The  term  "mortgage"  is  used  in  its 
most  general  signification  and  includes  a  pledge  ot 
personal  property. — Payne  vs.  Bensley,  8  Cal.,  p.  260. 

8,  PlRTNERSHip,  Attachment  aitfkcted   by. — 
An  attachment  cannot  be  sued  out  by  one  partner 
against  another  for  any  matter  touching^  the  partner- 
ship affairs. — Wheeler  vs.  Farmer,  38    Cal.,  p.  263. 
The  commencement  of  an  action  by  one  partner  against 
his  copartners  for  a  dissolution  and  account,  and  for  an 
injunction  and  receiver,  and  an  appointment  of  a  re- 
ceiver by  the  Court,  does  not  prevent  a  creditor  from 
proceeding  by  attachment  and  gaining  a  priority  over 
other  creditors,  until  a  final  decree  of  dii«solution  and 
order  of  distribution. — Adams  vs.  Woods  &  Ha.«kell, 
T.  A.  Lynch  et  al.,  Interveners,  9  Cal.,  p.  24.     Where 
one  partner  buys  out  his  copartners,  agreeing  to  pay 
the  debts  of  the  firm,  the  partnership  remains  bound 
for  firm  debts,  and  the  lien  of  firm  creditors  attaching 
is  preferred  to  the  lien  of  an  individual  creditor  of  the 
remaining  partner  attaching  first. — Conroy  vs.  Woods, 
13  Cal.,  p.  626. 

Where  two  shareholders  in  a  joint  stock  company  sold 
to  the  company  goods  to  a  large  amount,  and  after- 
wards, during  the  existence  of  the  company,  sold  their 
stock  to  A.,  and  assigned  their  account  for  such  goods 
to  B.,  who  sued  such  company  on  said  account  by 
attachment,  it  was  held,  that  the  action  could  not  be 
maintained,  there  having  been  no  final  settlement,  no 
balance  stnick,  and  no  express  promise  on  the  part  ot 
the  individual  members  to  pay  their  ascertained  por- 
tion.—Bullard  vs.  Kinney,  10  Cal.,  p.  60.    The  creditor 
of  an  individual  partner  obtains,  by  an  attachment  of 
the  partner's  interest,  no  lien  but  what  is  subject  to  the 
general  lien  of  partners  and  creditors. — Kobinson  ve. 
Tevis,  38  Cal.,  p.  611.    An  attachment  against  Y.  may 
be  levied  on  his  interest  in  grain,  and  to  effect  this  the 
Sheriff  may  take  possession  of  the  entire  quantity  of 
grain;  but  he  can  sell,  under  the  execution  on  the  jud|p- 
ment  that  may  be  recovered  in  the  action,  only  the 
undivided  interest  of  Y.,  Uie  purchaser  at  the  sale 
becoming  tenant  in  .common  with  the  other  part  owners. 
Bemal  vs.  Hovious,  17  Cal.,  p.  541. 

4.  Stoppaqk  IK  Transitu  —  Attachmbkt  a« 
AFFECTED  BY.— The  right  of  stoppage  in  transitu  is 
paramount  to  any  lien  by  attachment,  and  may  ^ 
exercised  to  defeat  such  lien  by  the  creditor  of  the 
vendee.— Blackman  vs.  Fierce,  23  Cal.,  p.  508. 
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5.  Priority  op  Attachments.— Patrick  vs.  Mon- 
tador,  13  Cal.,  p.  434;  Speyer  vs.  Ihmels,  21  Cal.,  p. 
280.  The  writ  affects  personal  property  from  the  time 
of  the  levy  only. — Taffls  vs.  Manlove,  14  Cal.,  p.  47. 
In  McComb  vs.  Reed,  28  Cal.,  p.  281,  where  two 
attachments  had  been  levied  dn  the  same  property,  it 
was  questioned  whether  a  junior  attaching  creditor 
could  successfully  attack  the  validity  of  the  first  attach- 
ment, on  the  ground  that  the  complaint  did  not  contain 
8  cAXise  of  action  upon  a  contract,  express  or  implied, 
for  the  direct  payment  of  money.  A  junior  attaching 
creditor  cannot  avail  himself,  in  the  affidavit  or  under- 
taking, of  a  prior  attaching  creditor, — Fridenberg  vs. 
Pierson,  18  Cal.,  p.  152. 

6.  The  Judgment— In  an  attachment  suit  need  not 
direct  a  sale  of  the  property  held  under  the  attach- 
ment—it is  the  duty  of  the  Sheriff  to  sell  it. — Low  vs. 
Henry,  9  Cal.,  p.  538. 

538.     (§  121.)     The  Clerk  of  the  Court  must  issue  ^f^^^^^ 
the  writ  of  attachment  upon  receiving  an  affidavit  by  S  wnta^*' 
or  on  behalf  of  plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  of  such  indebtedness,  over  and 
above  all  legal  set-offs  or  counter  claims,)  upon  a  con- 
tract, express  or  implied,  for  the  direct  payment  of 
money,  and  that  such  contract  was  made  or  is  payable 
in  this  State,  and  that  the  payment  of  the  same  has 
not  been  secured  by  any  mortgage,  lien,  or  pledge 
upon  real  and  personal  property;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  of  such  indebtedness,  as  near 
as  may  be,  over  and  above  all  legal  set-offs  or  counter 
claims,)  and  that  the  defendant  is  a  non-resident  of  the 
State;  and, 

8.  That  the  sum  for  which  the  attachment  is  asked 
is  an  actual  bona  fide  existing  debt,  due  and  owing  from 
the  defendant  to  the  plaintiff',  and  that  the  attachment 
is  not  sought,  and  the  action  is  not  prosecuted  to  hin- 
der, delay,  or  defraud  any  creditor  or  creditors  of  the 
defendant. 
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NoTE.—l.  Order  in  which  Clbrk  must  Ibsxte. — 
The  Clerk  of  the  District  Court  must  issue  the  writs  tn 
the  order  in  which  they  are  demanded,  but  if  the  party 
who  makes  the  first  demand  is  not  in  attendance  to  re- 
.ceive  his  writ  when  completed,  the  Clerk  is  not  bound 
in  the  meantime  to  delay  the  issuing  of  other  writt 
against  the  same  party.    When  he  has  prepared  for 
delivery  the  writ  first  demanded,  he  is  bound  to  issue 
the  writ  of  the  next  comer;  and  if  in  such  case  the  first 
comer  is  not  there  to  receive  his  WTit,*and  for  that  rea- 
son the  next  comer  first  delivers  his  writ  to  the  Sherifft 
and  by  that  means  acquires  a  priority,  and  the  first 
comer  loses  his  debt,  the  Clerk  is  not  liable. — Lick  vg, 
Hadden,  36  Cal.,  p.  208;  see,  also.  Lick  vs.  Madden, 
25  Cal.,  p.  205. 

2.  Form  of  Affidavit. — The  omission  from  the 
afiidavit  to  a  statement  that  the  sum  for  which  the  writ 
is  asked  is  **an  actual  bona  fide  existing  debt,  due  and 
owing  from  the  defendant  to  the  plaintiff,  and  that  the 
attachment  is  not  sought  and  the  action  is  not  prose- 
cuted to  hinder,  delay,  or  defraud  any  creditor  or  cred- 
itors of  the  debtor,"  does  not  render  the  attachment 
issued  a  nullity  as  against  subsequent  attaching  credit- 
ors.— Fridenberg  vs.   Pierson,  18  Cal.,   p.   152.     An 
afiidavit  for  attachment  is  insufiicient  which  states  that 
the  defendant  is  indebted  to  the  plaintiff  upon  an  "ex- 
press or  implied  contract." — Hawley  vs.  Delmas,  4 
Cal.,  p.  195. 

8.  Who  mat  take  Advantage  of  Defects  nr 
Affidavit.— See  Subd.  2  of  note  to  the  preceding 
section. 

4.  Express  Contract.— An  undertaking  on  appeal 
is  an  express  contract. — Hathaway  vs.  Davis,  33  Cal., 
p.  161. 

Undertak-        530.     (§  122.)     Before  issuing  the  writ,  the  Clerk 

lug  on  at- 

taohment  must  require  a  wiitten  undertaking  on  the  part  of  the 
plaintiff,  in  a  sum  not  less  than  two  hundreii  dollars, 
and  not  exceeding  the  amount  claimed  by  the  plaintiff, 
with  sufficient  sureties,  to  the  effect  that  if  the  defend- 
ant recover  judgment,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment^ 
not  exceeding  the  sum  specified  in  the  undertaking. 

Notk.— 1.  The  Undertakino.-- The  undertaking 
should  precede  the  writ— Bennet  vs.  Bray,  2  Gsl.i  P* 
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251.  It  is  good  if  made  payable  to  the  people  of  the 
State  of  California  instead  of  the  defendant. — Taaffe 
Ys.  Rosenthal,  7  Cal.,  p.  514.  A  mistake  in  the  recital 
of  the  amount  for  which  the  attachment  is  to  be  issued 
may  be  explained  and  corrected  by  parol. — Palmer  vs. 
Vance,  13  Cal.,  p.  556.  In  Hisler  vs.  Carr,  34  Cal.,  p. 
641,  it  was  held  that  an  undertaking  given  on  issuing 
an  attachment  from  a  Justice^s  Court,  to  the  effect  that 
plaintiff  would  pay  all  costs,  etc.,  and  damages  that  the 
defendant  might  sustain  by  reason  of  the  attachment, 
"not  exceeding  one  hundred  dollars,"  was  bad,  and 
rendered  the  attachment  void;  but  the  Code  changes 
the  rule.— See  Sec.  867  of  this  Code. 

2.  Who  may  take  Advantage  of  Defects  in 
TJndektaking. — See  Subd.  2  of  note  to  Sec.  537  of 
tills  Code. 

3.  Amendments  to  Undertaking. — The  under- 
taking may  be  amended  and  made  sufficient  after  suit 
commenced,  or  after  a  motion  to  vacate  attachment, 
made  upon  the  ground  that  it  is  defective. — Kissam  vs. 
Marshall,  10  Abb.,  p.  424. 

4.  Action  on  the  Undertaking.— The  "recovery 
of  judgment"  means  a  final  judgment. — Burnett  vs. 
Brown,  20  N.  Y.,  p.  99;  31  Barbour,  p.  158.  If  the 
undertaking  is  void  there  can  be  no  recovery  on  it. — 
Benedict  vs.  Bray,  2  Cal.,  p.  251.  No  recovery  can 
be  had  on  a  bond  purporting  to  be  the  joint  bond  of 
the  principal  and  sureties,  but  signed  by  the  sureties 
only;  but  it  is  otherwise  as  to  undertakings  under  our 
system.  They  are  original  and  independent  contracts 
on  the  part  of  the  sureties,  and  do  not  require  the  sig- 
nature of  the  principal.  So,  also,  as  to  joint  and  several 
bonds,  each  surety  is  bound  without  the  signatures  of 
the  others  named  as  obligors,  unless,  at  the  time  of 
executing  the  bond,  he  declared  he  would  not  be  bound 
without  such  signatures  were  obtained.—Sacramento 
vs.  Dunlap,  14  Cal.,  p.  421.  The  recitals  in  statutory 
undertakings  are  conclusive  of  the  facts  stated. — Mc- 
Millan vs.  Dana,  18  Cal.,  p.  339.  In  an  action  on  an 
undertaking  on  attachment  against  the  property  of  a 
debtor,  who  was  a  merchant,  where  the  Sheriff  had 
levied  on  no  property  except  real  estate,  it  was  held 
that  evidence  as  to  the  general  effect  of  an  attachment 
upon  the  credit  and  reputation  of  merchants  was  inad- 
missible, on  the  ground  that  damages  resulting  there- 
from are  too  remote  and  contingent.  And  it  was  held, 
further,  that  counsel  fees  paid  by  the  attachment  debtor 
in  the  defense  of  the  attachment  suit  were  not  recover- 
able, and  that  the  District  Judge  erred  in  refusing, 
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when  requested,  to  instruct  the  jury  to  that  effect,  after 
haying  admitted  evidence  of  the  amount  of  such  coun- 
sel fees. — Heath  vs.  Lent,  I  Cal.,  p.  410. 

540.  (§  123.)     The  writ  must  be  directed  to  the 
Sherift'  of  any  county  in  which  property  of  such  de- 
fendant may  be,  and  must  require  him  to  attach  and 
safely  keep  all  the  property  of  such  defendant  within 
his  county,  not  exempt  from  execution,  or  bo  much 
thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's 
demand,  the  amount  of  which  must  be  stated  in  con- 
formity with  the  complaint,  unless  the  defendant  give 
him  security  by  the  undertaking  of  at  least  two  suffi- 
cient sureties,  in  an  amount  sufficient  to  satisfy  such 
demand,  besides  costs,  or  in  an  amount  equal  to  the 
value  of  the  property  which  has  been,  or  is  about  to 
be,  attached;  in  which  case,  to  take  such  undertaking. 
Several  writs  may  be  issued  at  the  Bame  time  to  the 
Sheriffs  of  different  counties. 

Note. — 1.  Return  Day. — No  return  day  need  be 
inserted  in  the  writ. — Gcnin  vs.  Tompkins,  12  Barb., 
pp.  265-287;  1  Code  R.,  (N.  S.),  pp.  12-16. 

2.  Omissions.— The  attachment  is  not  void  if  it 
omits  to  state  that  *Mt  was  issued  in  an  action  then 
pending." — Lawton  vs.  Reil,  34  How.,  p.  465;  51  Barb., 
p.  30. 

3.  Form  and  effect  of  Undertaking  on  Ri- 
LEASE  of  Attachment.— See  Curiae  vs.  Packard,  29 
Cal.,  p.  194. 

541.  (§124.)  The  rights  or  shares  which  the  de- 
fendant may  have  in  the  stock  of  any  corporation  or 
company,  together  with  the  interest  and  profit  thereon, 
and  all  debts  due  such  defendant,  and  all  other  prop- 
erty in  this  State  of  such  defendant  not  exempt  from 
execution,  may  be  attached,  and  if  judgment  be  recov- 
ered, be  sold  to  satisfy  the  judgment  and  execution. 

Note.— 1.  What  mat  or  mat  not  be  Attachkp. 
The  interest  of  a  pledgor  is  subject  to  execution  and  is 
reached  by  serving  and  enforcing  a  garnishment  on 
the  pledgee,  not  by  a  seizure  of  the  pledge.— Tread- 
well  vs.  Davis,  84  Cal.,  p.  601.    Honey  in  the  hands  of 


i 


OoDB  OF  Civil  Procedure.  478 

an  administrator  after  decree  made  distributing  it  to  an 
heir  or  devisee  may  be  garnished  by  a  creditor  of  the 
distributee. — Estate  of  Nerac,  35  Cal.,  p.  392.  An 
equitable  demand  is  not  the  subject  of  garnishment,  it 
reaches  only  legal  debts — debts  upon  which  the  defend- 
ant at  the  time  of  garnishment  could  have  maintained 
under  the  common  law  practice,  an  action  of  debt  or 
assumpsit. — Hassie  vs.  G.  I.  W.  W.  Cong.,  35  Cal.,  p. 
378.  Funds  in  the  hands  of  a  receiver  are  not  suhject 
to  attachment. — Adams  vs.  Haskell,  6  Cal.,  p.  113; 
Yuba  Co.  vs.  Adams,  7  Cal.,  p.  35.  The  indebtedness 
of  a  maker  upon  a  promissory  note,  before  its  maturity, 
is  not  the  subject  of  attachment.  His  obligation  is  not 
to  the  payee  named  in  the  note,  but  to  the  holder.  Nor 
can  such  indebtedness,  after  maturity,  be  attached, 
unless  the  note  is  at  the  time  in  the  possession  of  the 
defendant,  frqm  whom  its  delivery  can  be  enforced  on  its 
payment  upon  the  attachment. — Gregory  vs.  Higgins, 
10  Cal.,  p.  339. 

2.  Extent  of  the  Skiztjrb.— Fitzgerald  vs.  Blake, 
42  Barb.,  p.  513;  28  How.,  p.  110.  If,  at  the  time  of 
the  levy,  there  is  great  uncertainty  as  to  the  value  of 
the  property  attached,  and  it  subsequently  appears  that 
its  value  was  greatly  in  excess  of  the  demand  sued  for, 
it  does  not  follow  that  the  levy  was  excessive. — Lexey 
vs.  Adldnson,  40  Cal.,  p.  408.   • 

3.  Letters  and  Correspondence.— The  officer  is 
not  authorized  to  seize  letters;  and  where  he  did,  and 
took  copies  of  business  letters,  and  looked  into  the  cor- 
respondence of  a  firm,  it  was  held  a  gross  abuse  of  his 
powers.— Hergman  vs.  Dettlebach,  11  How.,  p.  46. 

542.     (§  125.)     The  Sheriff  to  whom  the  writ  is  How  real 
directed  and  delivered,  must  execute  the  same  without  personoi 

property 

delay,  and  if  the  undertaking  mentioned  in  Section  attached 
540  be  not  given,  as  follows: 

1.  Real-  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached, 
by  filing*  with  the  Recorder  of  the  county  a  copy  of 
the  writ,  together  with  a  description  of  the  property  • 

attached,  and  a  notice  that  it  is  attached;  and  by  leav- 
ing a  rimilar  copy  of  the  writ,  description,  and  notice 
wiUi  an  occupant  of  the  property,  if  there  is  one,  if 

60— Vol.  I. 
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Same.         not,  then  by  posting  the  same  in  a  conspicuous  place 
on  the  property  attached  ; 

2.  Real  property,  or  an  interest  therein,  belonging  to 
the  defendant,  and  held  by  any  other  person,  or  standing 
on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached,  by  filing  with  the  Recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  descrip- 
tion of  the  property,  and  a  notice  that  such  real  prop- 
erty, and  any  interest  of  the  defendant  therein,  held 
by  or  standing  in  the  name  of  such  other  person  (nam- 
ing him),  are  attached;  and  by  leaving  with  the  occu- 
pant, if  any,  and  with  such  other  person,  or  his  agent, 
if  known  and  within  the  county,  or  at  the  residence  of 

.  either,  if  within  the  county,  a  copy  of  the  writ,  with 
a  similar  description  and  notice.  If  there  is  no  occu- 
pant of  the  property,  a  copy  of  the  writ,  together  with 
such  description  and  notice,  must  be  posted  in  a  con- 
spicuous place  upon  the  property.  The  Recorder  must 
index  such  attachment  when  filed,  in  the  names,  both 
of  the  defendant  and  of  the  person  by  whom  the  prop- 
erty is  held  or  in  whose  name  it  stands  on  the  records; 

3.  Personal  property,  capable  of  manual  delivery, 
must  be  attached  by  taking  it  into  custody; 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  Oi 
any  corporation  or  company,  must  be  attached  by  leav- 
ing with  the  President,  or  other  head  of  the  same,  or 
the  Secretary,  Cashier,  or  other  managing  agent 
thereof,  a  copy  of  the  writ,  and  a  notice  stating  that 
the  stock  or  interest  of  the  defendant  is  attached,  in 
pm'suance  of  such  writ; 

5.  Debts  and  credits,  and  other  personal  property, 
not  capable  of  manual  delivery,  must  be  attached  by 
leaving  with  the  person  owning  such  debts,  or  having 
in  his  possession,  or  under  his  control,  such  credits  and 
other  personal  property,  or  with  his  agent,  a  copy  of 
the  writ,  and  a  notice  that  the  debts  owing  by  him  to 
the  defendant,  or  the  credits  and  other  personal  prop- 
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erty  in  his  possession,  or  under  his  control,  belonging 
to  the  defendant,  are  attached  in  pursuance  of  such 

writ. 

Notts.— 1.  Duty  of  Sheriff — Generally.— The 
presumptions  are  that  the  officer  faithfuUy  perforins  his 
duty. — Tamer  vs.  Bellagrani,  2  Cal.,  p.  520;  Ritter  vs. 
Scannell,  11  Cal.,  p.  428.  An  officer,  after  entering 
upon  the  execution  of  an  attachment,  must  complete 
its  execution  with  diligence. — Wheaton  vs.  Neville,  19 
Cal.,  p.  41.  An  officer  who  levies  a  writ  of  attachment 
upon  personal  property,  in  ohedience  to  the  commands 
of  the  writ,  has  no  ri;cht  to  let  the  property  go  out  of 
his  hands,  except  in  the  course  of  law,  and  if  he  does, 
and  the  deht  is  lost,  he  is  responsible  to  the  plaintiff  for 
the  amount  of  the  debt.  Nor  will  the  oral  instruction 
of  the  plaintiff  in  an  attachment  or  execution,  respect- 
ing property  seized  by  the  Sheriff  under  either  writ, 
discharge  such  Sheriff  from  liability.  The  statute  is 
express  that  such  instruction  must  be  in  writing. — 
Sandford  vs.  Boring,  12  Cal.,  p.  539.  Where  one  writ 
was  placed  in  the  Sheriff's  hands  on  Sunday,  and 
another  against  the  same  defendant  was  placed  in  the 
hands  of  a  deputy  at  a  quarter  past  twelve  on  Monday 
morning,  the  Sheriff  not  knowing  the  fact,  and  the  first 
levy  was  made  under  the  writ  at  one  o'clock  Monday 
morning,  it  was  held  that  the  Sheriff  was  not  guilty  of 
negligence  in  executing  the  first — no  special  circum- 
stances being  shown. — Whitney  vs.  Butterfield,  13  Cal., 
p.  335.  Where  an  officer,  by  virtue  of  a  second  attach- 
ment, levies  on  property  in  his  possession  by  virtue  of 
a  former  attachment,  it  is  only  necessary  for  him  to 
return  that  he  has  attached  the  interest  of  the  defend- 
ant in  the  property  then  in  his  possession. — O'Connor 
vs.  Blake,  29  Cal.,  p.  312.  If  the  Sheriff  take  property 
which  does  not  belong  to  the  defendant,  the  taking  is 
tortious,  whether  the  property  was  in  the  possession  of 
defendant  or  not. — Wellman  vs.  English,  38  Cal.,  p. 
583.  Where  the  complaint  contains  no  allegation  that 
the  levy  was  excessive,  in  an  action  against  a  Sheriff 
for  the  recovery  of  personal  property  alleged  to  have 
been  improperly  attached,  the  plaintiff  cannot  avail 
himself  of  the  fact  that  the  evidence  showed  the  levy 
was  excessive. — Sexey  vs.  Adkinson,  40  Cal.,  p.  408. 

2.  Levy  upon  Beal  Property.— The  presump- 
tions are  in  favor  of  the  regularity  of  the  acts  of  the 
officer,  and  a  return  which  simply  states  that  the  prop- 
erty was  attached  is  sufficient  prima  facie  to  show  a 
•  due  and  proper  execution  of  the  writ.    Our  statute  pre- 
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scribes  the  manner  in  which  real  estate  may  be  attached, 
but  contains  no  provision  requiring  that  all  the  acts 
necessary  to  a  levy  should  be  set  out  in  the  return. 
Nor  is  it  necessary,  when  the  levy  is  made  by  posting 
a  copy  of  the  writ  on  the  premises,  that  the  return  of 
the  Sheriff  should  show  that  the  premises  were  at  the 
time  unoccupied. — Ritter  vs.  Scannell,  11  Cal.,  p.  248. 
An  attachment  of  real  property  is  not  perfected  until 
both  the  acts  prescribed  by  statute,  to  wit:  delivery  to 
the  occupant  of  a  copy  of  the  writ,  or  posting  a  copy 
upon  the  premises,  if  there  be  no  occupant,  and  the 
filing  of  a  copy  w^ith  the  Recorder,  together  with  a  de- 
scription of  the  property  attached,  are  performed.  The 
omission  of  either  act  is  fatal  to  the  creation  of  a  lien. 
Thus,  where  a  writ  of  attachment  was  issued  on  the 
26th  of  August,  and  a  copy  delivered  to  the  occupant 
of  the  premises,  or  posted  upon  them,  on  the  29th  of 
that  month,  and  on  the  same  day  the  writ  was  re- 
turned, and  filed  in  the  Clerk's  office;  but  no  copy  of 
the  writ,  with  a  description  of  the  property,  was  filed 
with  the  Recorder  until  the  9th  of  September  following: 
It  was  held:  that  after  the  return  of  the  writ  to  the 
Clerk's  oflSce  on  the  29th  of  August,  the  Sheriff  had  no 
authority  to  take  any  proceedings  for  the  completion  of 
the  attachment,  previously  omitted;  that  the  writ  was 
authority  to  him  only  for  acts  performed  while  it  re- 
mained in  his  possession;  and  hence,  that  another 
creditor  of  the  debtor  purchasing  the  property  from 

the  latter,  on  the  6th  of  September,  took  it  free  from 

• 

any  lien  of  the  attachment. — Wheaton  vs.  Keville,  19 
Cal.,  p.  41. 

8,  LiKN  OF  Attachment.— Attaches  on  i>eTsonal 
property  only  from  the  time  of  the  levy. — Tafifts  vs. 
Manlove,  14  Cal.,  p.  47.  On  real  estate,  immediately 
upon  the  levy  of  the  attachment  and  the  deposit  of  a 
copy  of  the  writ,  together  wnth  a  description  of  the  land 
attached,  with  the  County  Recorder. — Ritter  vs.  Scan- 
nell,  11  Cal.,  p.  238.  If,  after  the  levy  of  an  attach- 
ment and  before  judgment,  the  defendant  dies,  his 
death  destroys  the  lien  of  the  attachment,  and  the 
property  passes  into  the  hands  of  the  administrator, 
to  be  administered  on  in  due  course  of  administra- 
tion.—Meyers  vs.  Mott,  29  Cal.,  p.  359.  Where 
the  first  attachment  against  an  insolvent  is  set  aside 
as  fraudulent,  in  a  suit  brought  by  a  subsequent 
creditor,  to  which  various  other  attaching  credit- 
ors, prior  and  subsequent,  are  parties,  the  plaintiff  in 
the  suit  cannot  claim  priority  over  the  attachments 
preceding  his,  on  the  ground  that  by  his  superior  dili- 
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jjrence  the  fraud  was  discovered.    The  prior  attachmenta 
became  liens  in  the  nature  of  a  \egeii  estate  vested  in 
the  Sheriff  for  the  benefit  of  the  creditors. — Patrick  vs. 
Montader,  13  Gal.,  p.  444.    The  lien  of  firm  creditors 
is  preferred  to  the  lien  of  an  individual  creditor  of  the 
remaining  partner  attaching  first. — Conrpy  vs.  Woods, 
13  Gal-,  p.  631.    A  lien  by  attachment  enables  a  cred* 
itor  to  file  a  creditor's  bill,  without  judgment   and 
execution. — Conroy  vs.  Woods,  13  Gal.,  p.  626.    Plain- 
tifiT,  January  lOth,  1858,  in  a  suit  entitled  G.  and  M. 
and  others,  composing  the  Wisconsin  Quartz  Mining  . 
Go.  (a  corporation),  attached  a  quartz  mill  and  ledge 
belonging  to  the  corporation.     June  26th,  1858,  the 
complaint  was  amended  so  as  to  make  the  corporation, 
as  such,  the  party  defendant,  and  judgment  was  ren- 
dered against  the  company  August  14th,  1858,  the  prop- 
erty sold,  the  plaintifiT  becoming  the  purchaser.    Octo- 
ber 7, 1857,  W.  received  from  the  corporation  a  chattel 
mortgage  on  this  property,  had  decree  of  foreclosure 
August  9th,  1856,  followed  by  a  sale  in  October  follow- 
ing, W.  becoming  the  purchaser.    Dofendacnts  here  are 
in  possession  under  Sherifif's  sale  on  the  decree.    Plain- 
tifiT claims  title  under  his  judgment  and  sale.    It  was 
helcU  that  he  could  not  recover;  that  he  acquired  no 
lien  by  the  attachment,  because  the  property  attached 
belonged  to  the  corporation,  which  was  not  a  party  to 
the  suit  until  after  the  levy  and  return  of  the  writ;  that 
plaintiff's  rights  attach  only  from  the  date  of  his  judg- 
ment, August  14th,  1858,  and  his  lien  being  subsequent 
to  the  lien  of  W.'s  judgment,  August  9th,  1858,  under 
which  defendants'  claim,  the  latter  have  the  better 
right. — GoUins  vs.  Montgomery,  16  Gal.,  p.  398.    T. 
commenced  suit  against  «J.;  a  writ  of  attachment  was 
levied  upon  certain  personal  property  by  the  plaintiff 
II.,  as  Sheriff.    M.  J.,  wife  of  J.,  claimed  the  property 
as  H  sole  trader,  and  brought  her  action  of  replevin  for 
the  property,  and  obtained  possession  of  the  same,  by 
the  delivery  of  an  undertaking  as  required  by  law. 
The  undertaking  was  executed  by  defendants  R.  and  S. 
The  replevin  suit  was  decided  February  5th,  1855,  in 
favor  of  H.    T.  obtained  judgment  in  the  attachment 
suit  against  J.,  November  30th,  1854.    On  the  18th  of 
February,  1855,  executions  in  favor  of  other  creditors 
of  J.  coming  into  the  hands  of  H.,  as  Sheriff,  he  levied 
them  on  the  same  property,  and  subsequently  sold  the 
property  and  paid  the  proceeds  into  Gourt.    H.  then 
brought  this  suit  against  the  sureties  in  the  replevin 
bond.    It  was  held  that  the  lien  of  T.'s  attachment 
continued  after  the  replevy  of  the  goods  by  M.  J, — 


478 


Code  of  Civil  Procedure. 


Attorney 
to^ve 
written 
instrao- 
tion%  to 
Sheriff 
what  to 
attach. 


Qamish- 
ment,  when 
garniahee 
uable  to 
plaintiif. 


Hunt  vs.  Robinson,  11  Cal.,  p.  262.  The  lien  of  an 
attachment  upon  ftinds  in  the  hands  of  a  receiver,  fol- 
lows the  property  in  the  hands  of  his  successors. — 
Adams  vs.  Woods,  9  Cal.,  p.  29.  The  return  on  an 
attachment  cannot  bo  amended  so  as  to  postpone  the 
rights  of  creditors  attaching  subsequently. — ^Webster 
vs.  Ha  worth,  8  Cal.,  p.  21. 

4.  ^ARNiBHMEiiT. — See  note  to  Sec.  544.     "Where  a 
debtor  transfers  personal  property  to  a  creditor,  to  be 
sold  by  him  and  the  proceeds  applied  to  the  payment 
of  his  debts  and  debts  of  certain  other  creditors,  with 
their  consent,  the  transferee  and  those  he  represents 
acquire  a  lien  upon  the  property  and  its  proceeds  su- 
perior to  any  which  other  creditors  could  acquire  by 
the  subsequent  levy  of  an  attachment  or  other  process 
thereon.— Handley  vs.  Pfister,  89  Cal.,  p.  283.    The 
lien  of  an  attachment  upon  real  property  is  merged  in 
that  of  the  judgment,  and  has  no  effect  except  to  con- 
fer a  priority  in  the  lien  of  the  judgment,  and  does  not 
revive  upon  the  expiration  of  the  two  years  lien  of  the 
judgment.— Bagley  vs.  Ward,  37  Cal.,  p.  121. 

543.  (§  126.)  Upon  receiving  information  in  writ- 
ing from  the  plaintiff  or  his  attorney,  that  any  person 
has  in  his  possession,  or  under  his  control,  any  credits 
or  other  personal  property  belonging  to  the  defendant, 
or  is  owing  any  debt  to  the  defendant,  the  Sheriff 
must  serve  upon  such  person  a  copy  of  the  writ,  and  a 
notice  that  such  credits,  or  other  property  or  debts,  as 
the  case  may  be,  are  attached  in  pursuance  of  such 
writ. 

Note. — To  hold  a  corporation  as  garnishee  the  writ 
and  notice  must  be  served  on  the  President,  or  other 
head  of  the  same,  or  the  Secretary,  Cashier,  or  other 
managing  agent  thereof.  In  case  of  a  banking  cor* 
poration,  service  of  process  on  the  teller  is  not  sufficient. 
Kennedy  vs.  H.  S.  &  L.  S.,  38  Cal.,  p.  161.  An  et- 
Sheriff  is  served  as  a  private  individual. — Graham  vs. 
£ndicott,  7  Cal.,  p.  144. 

644.  (§  127.)  All  persons  having  in  their  posses- 
sion, or  under  their  control,  any  credits  or  other  per- 
sonal property  belonging  to  the  defendant,  or  owing 
any  debts  to  the  defendant  at  the  time  of  service  upon 
them  of  a  copy  of  the  writ  and  notice,  as  provided  in 
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the  last  two  sections,  shall  be,  unless  such  property  be 
delivered  up  or  transferred,  or  such  debts  be  paid  to 
the  Sheriff,  liable  to  the  plaintiflE*  for  the  amount  of 
such  credits,  property,  or  debts,  until  the  attachment 
be  discharged,  or  any  judgment  recovered  by  him  be 
satisfied. 

NoTK.— 1.  Generally.— The  doctrine  of  garnish- 
ment, though  regulated  in  part  by  statute,  is  a  common 
law  proceeding;  and  in  proceedings  against  a  garnishee 
the  parties  may  demand  a  jury  trial. — Cahoon  vs. 
Levy,  5  Cal.,  p.  294.  The  liability  dates  from  the 
service  on  the  garnishee. — Johnson  vs.  Curry,  2  Cal., 
p.  33. 

2.  Effect  of  Gabnishmekt.  —  A  garnishment 
served  upon  the  owner,  in  a  suit  against  the  head  con- 
tractor, after  the  commencement  of  the  building  and 
before  notice  served,  prevails  over  the  lien  of  a  sub- 
contractor.— Cahoon  vs.  Levy,  6  Cal.,  p.  295.  The 
lien  of  a  sub-contractor  filed,  and  notice  given  to  the 
owner  of  a  building,  within  thirty  days  after  the  com- 
pletion of  the  work,  under  the  Act  of  1855,  attaches 
from  the  time  the  work  was  commenced,  and  takes 
precedence  over  a  garnishment  served  on  the  owner 
against  the  contractor,  after  the  work  was  commenced, 
and  before  the  filing  and  serving  notice  of  lien. — Tuttle 
vs.  Montford,  7  Cal.,  p.  358.  Where  A.,  who  carried 
on  a  printing  office,  and  was  indebted  to  the  hands  of 
the  office,  placed  in  the  hands  of  B.  a  certain  amount 
of  money,  with  directions  to  B.  to  pay  the  hands,  which 
B.  neglected  to  do,  and  where  there  was  no  evidence  that 
the  hands  agreed  to  look  to  B.  for  their  money,  or  that 
A.  was  indebted  to  the  hands  in  an  amount  equal  or 
approximate  to  the  sum  in  B.'s  hands,  and  the  money 
was  subsequently  attached  in  the  hands  of  B.,  at  the 
suit  of  *C.  against  A.,  it  was  held  that  the  money  was 
liable  to  the  attachment. — Chandler  vs.  Booth,  11  Cal., 
p.  342.  The  fact  that  the  defendant  in  an  action  for 
the  recovery  of  money  has  been  garnisheed  by  a  cred- 
itor of  the  plaintifiT  constitutes  no  defense,  and  cannot 
be  set  up  in  bar.  The  remedy  of  defendant  in  such 
case  is  by  motion,  based  upon  affidavit  of  the  fact,  for 
stay  of  proceedings  until  the  action  against  the  plain- 
tifiT or  the  attachment  is  disposed  of. — KcKeon  vs. 
McDermott,  22  Cal.,  p.  667;  Pierson  vs.  McCahill,  21 
Cal.,  p.  122.  Money  deposited  with  the  Sheriff  by  a 
defendant  to  procure  the  release  of  an  attachment  is 
in  the  custody  of  the  law,  but  wfa^n  the  parties,  by 
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agreement,  take  it  out  of  the  hands  of  the  Sheriff  and 
loan  it  out  to  third  parties,  these  parties  are  not  the 
bailees  of  the  Sheriff,  and  the  money  ceases  to  be  in  the 
custody  of  the  law,  and  can  only  be  reached  on  proceed- 
ingB  supplementary  to  execution,  in  the  same  manner 
as  other  debts  are  reached. — Hathaway  vs.  Brady,  26 
Gal.,  p.  586.  The  defendant,  previous  to  the  suit  of 
the  plaintiff  against  the  R.  S.  Mining  Co.,  sued  the 
company  and  obtained  judgment  against  it  by  default. 
The  judgment  wtts  made  to  draw  a  certain  rate  of 
interest,  without  there  being  any  prayer  for  such  relief 
t  in  the  complaint,  and  was  erroneous  in  certain  other 

respects.     On  appeal,  the  judgment  was  modified  In 
certain  respects.    There  was  no  stay  of  proceedings 
in  the  Court  below,  and  before  the  decision  on  appeal 
the  defendant  had  taken  out  an  execution,  and  caused 
the  mining  claims  of  the  R.  S.  Mining  Company  to  be 
sold.    At  the  sale  the  defendant  bid  the  full  sum  for 
which  his  execution  called,  and  became  the  purchaser. 
He  paid  the  Sheriff  no  money  except  his  fees  on  the 
execution,  but  gave  him  a  receipt  for  a  sum  equal  to 
the  face  of  the  execution,  less  the  fees  paid  to  the 
Sheriff.    The  R.  S.  M.  Company  had  ceased  to  work 
their  mine  prior  to  this  sale.    After  the  sale  a  contract 
was  made  between  the  defendant  and  the  company,  by 
which  the  latter  agreed  to  work  the  mine  during  the 
time  allowed  for  redemption,  and  pay  over  the  pro- 
ceeds to  the  defendant,  and  the  latter  agreed  to  pay 
all  the  expenses  of  working,  and  to  pay  the  company 
wages.     Under  this  contract  the  defendant  received 
from  the  min^,  over  and  above  expenses,  the  sum  of 
$7,000  in  gold  dust.    Plaintiff,  as  an  attaching  creditor 
of  the  R.  S.  Mining  Company,  brings  suit  against  the 
defendant  as  garnishee.    Meld  :  that  the  case  presented 
failed  to  make  the  defendant  a  debtor  of  the  company 
within  reach  of  plaintiff's  attachment. — Johnson  vs. 
Lamping,  34  Cal.,  p.  295. 

Citation  to  545.  (§  128.)  Any  person  owing  debts  to  the  de- 
to  appear  fendant,  or  having  in  his  possession,  or  under  his  cou- 
JjjJ^or  trol,  any  credits  or  other  personal  property  belonging 
to  the  defendant,  may  be  required  to  attend  before 
the  Court  or  Judge,  or  a  referee  appointed  by  the 
Court  or  Judge,  and  be  examined  on  oath  respecting 
the  same.  The  defendant  may  also  be  required  to 
attend  for  the,  purpose  of  giving  information  respect- 
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ing  his  property,  and  may  be  examined  on  oath.  The  Samo. 
Court  or  Judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  be 
delivered  to  the  Sherifl*  on  such  terms  as  may  be  just, 
having  reference  to  any  liens  thereon  or  claims  against 
the  same,  and  a  memorandum  to  be  given  of  all  other 
I>er8onal  property,  containing  the  amount  and  descrip- 
tion thereof. 

Note. — See  note  to  preceding  section.  Where  a 
garnishee  answers  on  oath  that  he  was  released  by  the 
plaintiff,  and  that  the  plaintiff  had  abandoned  his  ex- 
amination, he  should  be  discharged  by  the  Court, 
unless  his  answer  is  controverted  by  the  affidavit  of  the 
plaintiff.— Ogden  vs.  Mills,  3  Cal.,  p.  253.  He  can 
only  be  required  to  answer  as  to  his  liability,  to  the 
debtor,  at  the  time  of  the  service  of  the  garnishment. 
Norris  vs.  Burgoyne,  4  Cal.,  p.  409.  He  should  be 
allowed  to  amend  his  answer,  whenever  it  appears  that 
he  was  mistaken  or  in  error,  and  that  either  could  not 
have  been  reasonably  avoided. — Smith  vs.  Brown,  5 
Cat.,  p.  118.  Where  B.  w^as  garnished  in  a  suit  against 
C,  the  day  before  he  accepted  an  order  drawn  by  A. 
in  favor  of  C,  but  failed  to  inform  C.  thereof;  and  C, 
for  a  valuable  consideration,  sold  the  order,  as  indorsed, 
to  D.,  an  innocent  purchaser.    It  was  held:  that  B.  was  ^ 

estopped  from  setting  up  against  it  any  antecedent 
matter,  and  is  liable  to  B.  for  the  full  amount  thereof. 
Garwood  vs.  Simpson,  8  Cal.,  p.  101.  A  plaintiff  who 
has  sued  out  an  attachment,  and  given  the  necessary 
notice  to  a  garnishee  that  the  property  in  his  hands  is 
attached,  and  subsequently  the  garnishee  fraudulently 
disposes  of  the  property,  may  waive  his  lien  on  the 
property  and  bring  suit  for  the  value  of  the  property 
against  the  garnishee. — Roberts  &  Co.  vs.  Landecker, 
9  Cal.,  p.  262. 

Unless  the  answer  of  a  garnishee  discloses  liens  hav- 
ing priority,  judgment  must  be  rendered  for  the  amount 
he  admits  is  due. — Cahoon  vs.  Levy,  4  Cal.,  p.  244. 
Garnishment  of  bailor. — Hardy  vs.  Hunt,  11  Cal.,  p. 
343.  An  order  requiring  the  garnishee  to^  pay  into 
Court  the  amount  tov  which  judgment  has  been  ren- 
'  dered  against  him,  is  improper. — Smith  vs.  Brown,  5 
Cal.,  p.  118;  Brummagim  vs.  Boucher,  6  Cal.,  p.  16. 
The  provisions  of  this  section  do  not  confer  a  privilege 
upon  the  garnishee.    The  plaintiff  may  or  may  not 

61— Vol.  I. 


482  CoDB  OP  Civil  Procedubb. 

require  the  garnishee  to  appear  and  answer  on  oatli, 
and  his  liability  will  not  be  affected  by  the  failure  or 
the  plaintiff  to  take  such  a  step. — Roberts  &  Co.  vs- 
Landecker,  9  Cal.,  p.  262.  Wliere  shares  of  stock  in  & 
corporation  have  been  regularly  transferred  as  security 
for  a  loan,  the  corporation  is  no  longer  in  privity  "with 
the  mortgagor,  and  the  mortgagee  is  the  only  proper 
garnishee  in  a  suit  against  the  mortgagor,  in  order  to 
attach  his  interest  in  the  corporation. — Edwards  vs. 
Beugnot,  7  Cal.,  p.  162.  After  the  delivery  and  pre- 
•  sentation  of  an  order,  a  debt  due  by  the  drawee  cannot 

be  reached  on  attachment  issued  by  the  creditors  of  the 
drawer. — Wheatley  vs.  Strobe,  12  Cal.,  p.  92.  Plain- 
tiff delivered  to  defendants  gold  dust,  to  be  forwarded 
to  San  Francisco,  to  .be  coined  and  returned.  The  dust 
belonged  to  five  persons,  partners  in  mining,  of  w^hom 
plaintiff  and  C.  were  two.  While  the  dust  was  in  the 
hands  of  defendants,  C.  sold  to  plaintiff  his  interest  in 
it,  and  gave  a  receipt  evidencing  the  sale.  Defendants 
after  this  received  coin  made  of  the  dust,  and  a  cred- 
itor of  C.  attached  the  coin  by  gamisheeing  defend- 
ants. Defendants  had  no  notice  of  the  sale  to  plaintiff 
until  the  day  after  the  attachment,  when  plaintiff  de- 
manded C.'s  share  of  the  coin.  It  was  held:  that 
plaintiff  was  entitled  to  the  coin;  that  the  'dust  in 
defendants'  hands  was  in  the  constructive  possession  of 
all  the  five  owners,  C.  having  no  exclusive  interest  in 
any  part  until  it  was  converted  into  coin  and  divided 
among  the  owners;  that  C.'s  right  in  the  dust  was  a 
chose  in  action^  which  he  could  assign  by  order  in  favor 
of  the  purchaser  or  assignee,  and  after  such  order, 
neither  C.  nor  his  creditors  could  claim  any  ri|^ht  to 
the  money,  and  that  the  Statute  of  Frauds  has  no 
application  to  a  case  like  this.— Walling  vs.  Miller,  15 
Cal.,  p.  88. 

Inventory.       546.     (§  129.)     The  SheiiflE*  must  make  a  foil  inven- 
tory of  'the  property  attached,  and  return  the  same 
with  the  writ.     To  enable  him  to  make  such  return  as 
to  debts  and  credits  attached,  he  must  request,  at  the 
time  ofi  service,  the  party  owing  the  debt  or  having 
the  credit  to  give  him  a  memorandum,  stating  the 
refoSngto    A-mount  and  description  of  each;  and  if  such  memo- 
wjodum™^  Tandum  be  refused,  he  must  return  the  fact  of  refosal 
oompeUed    With  the  Wilt.     The  party  refusing  to  give  the  memo- 

to  pay 

costs.  randum  may  be  required  to  pay  the  costs  of  any  pro- 
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ceedings  taken  for  the  purpose  of  obtaining  informa- 
tion respecting  the  amounts  and  description  of  such 
debt  or  credit. 

547.  (§  180.)  If  any  of  the  property  attached  be  Perishable 
perishable,  the  Sheriff  must  sell  the  same  in  the  man-  ^^w  soii 
ner  in  which  such  property  is  sold  on  execution.  The 
proceeds,  and  other  property  attached  by  him,  must 
be  retained  by  him  to  answer  any  judgment  that  may 
be  recovered  in  the  action,  unless  sooner  subjected  to 
execution  upon  another  judgment  recovered  previous 
to  the  issuing  of  the  attachment.    Debts  and  credits  Accounts 

^  without 

attached  may  be  collected  by  him,  if  the  same  can  be  ^"{iJJJte^,^ 
done  withont  suit.     The  Sheriff's  receipt  is  a  sufficient 
discharge  for  the  amount  paid. 

Note. — Sale  of  perishable  property. — Davis  vs.  Ains- 
I  worth,  14  How.,  p.  346.    Collection  of  debts.— 33  How.; 

I  p.  316;  50  Barb.,  p.  587;  2  Daly,  p.  231. 


648.     (§  654.)     Whenever  property  has  been  taken  Property 

-  ^  ^  r     f       ^  attached 

by  an  officer  under  a  writ  of  attachment,  and  it  is  made  may  b© 

•^  '  sold  as 

to  appear  satisfactorily  to  the  Court,  or  a  Judge  thereof,  SSooution. 
or  a  County  Judge,  that  the  interest  of  the  parties  to  Interests 
the  action  will  be  subserved  by  a  sale  thereof,  the  Court  parties 

require. 

or  Judge  may  order  such  property  to  be  sold  in  the 
same  manner  as  property  is  sold  under  an  execution, 
and  the  proceeds  to  be  deposited  in  the  Court,  to  abide 
the  judgment  in  the  action.  Such  order  can  be  made 
only  upon  notice  to  the  adverse  party  or  his  attorney, 
in  case  such  party  has  been  personally  served  with  a 
summons  in  the  action. 

549.    (§  131.)     If  any  personal  property  attached  when 

1.         1  .         n     ,  1  .     ,  .  .  ,        property 

oe  claimed   by  a  third  person  as  his  property,  the  ^^f*™^?^^ 
Sheriff  may  summon  a  jury  of  six  men  to  try  the  [J^^*  ^^^ 
validity  of  such  claim;  and  such  proceedings  shall  be 
had  thereon,  with  the  like  effect,  as  in  case  of  a  claim 
after  levy  upon  execution. 
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If  plaintiff 
obtains 

iudgment, 
low 
satisfied. 


When 
there 
remains  a 
balance 
due,  how 
collected. 


NoTE.—Davidson  vs.  Dallas,  8  Cal.,  p.  227;.Bleven.-j 
vs.  Freer,  10  Cal.,  p.  172;  Treadwell  vs.  Davis,  34  Cal.,. 
p.  601. 

550.  (§  132.)  If  judgment  be  recovered  l>j  the 
plaintiff,  the  Sheriff  must  satisfy  the  same  out  of  the 
property  attached  by  him  which  has  not  been  deliv- 
ered to  the  defendant,  or  a  claimant  as  hereinbefore 
provided,  or  subjected  to  execution, on  another  judg- 
ment recovered  previous  to  the  issuing  of  the  attach- 
ment, if  it  be  sufficient  for  that  purpose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all 
sales  of  perishable  property  sold  by  him,  or  of  any 
debts  or  credits  collected  by  him,  or  so  much  as  shall 
be  necessary  to  satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  judgment,  he  must  sell  under 
the  execution  so  much  of  the  property,  real  or  per- 
sonal, as  may  be  necessary  to  satisfy  the  balance,  if 
enough  for  that  purpose  reinain  in  his  hands.  Notices 
of  the  sales  must  be  given,  and  the  sales  conducted  as 
in  other  cases  of  sales  on  execution. 

Note. — The  term  "judgment"  means  a  final  one.— 
Wright  vs.  Rowland,  4  Keyes,  p.  165;  36  How.,  p.  248. 
The  application  of  the  attaching  creditor  to  compel  the 
Sheriff  to  pay  over  the  proceeds  of  property  attached, 
there  being  conflicting  claims  between  several  attach- 
ing creditors,  may  be  made  by  motion.  If  notice  of  the 
motion  is  not  given  by  the  party  to  the  other  attaching 
creditors,  it  is  the  duty  of  the  Sheriff  to  do  so,  if  he 
•  wishes  the  decision  to  bind  them. — Dixey  vs.  Pollock, 
8  Cal.,  p.  570. 

551.  (§  133.)  If,  after  selling  all  the  property 
attached  by  him  remaining  in  his  hands,  and  applying 
the  proceeds,  together  with  the  proceeds  of  any  debts 
or  credits  collected  by  him,  deducting  his  fees,  to  the 
payment  of  the  judgment,  any  balance  shall  remain 
due,  the  Sheriff  must  proceed  to  collect  such  balance, 
as  upon  an  execution  in  other  cases.  Whenever  the 
judgment  shall  have   been  paid,  the  Sheriff,  upon 


Code  of  Civil  Procbdurb.  485 

reasonable  demand,  must  deliver  over  to  the  defend- 
ant the  attached  property  remaining  in  his  hands,  and 
any  proceeds  of  the  property  attached  unapplied  on  the 
judgnient. 

Note. — When  the  attachment  is  satisfied,  the  prop- 
erty not  disposed  of,  as  well  as  surplus  moneys,  are 
subject  to  the  rights  of  the  debtor  or  his  assignee. — 
Sexey  vs.  Adkinson,  40  Cal.,  p.  408. 

652-     (§  134.)'    If  the  execution  be  returned  unsat-  when 

^"^  /  suits  may 

isfied,  in  whole  or  in  part,  the  plaintiflF  may  prosecute  ponced  on 
any  undertaking  given  pursuant  to   Section   540   or  takingl*"" 
Section  555,  or  he  may  proceed,  as  in  other  cases, 
upon  the  return  of  an  execution. 

Note. — The  undertaking  is  not  a  substitution  of 
security.  Its  only  operation  was  to  release  the  prop- 
erty from  the  custody  of  the  Sheriff  pending  the  suit.— 
Low  TS.  Adams,  6  Cal.,  p.  277. 

553.  (§  135.)     If  the  defendant  recover  lud^ment  if  defend- 

\^  /  .  *°t  recover 

against  the  plaintiff,  any  undertaking  received  in  the  ^^hlTthe*' 
action,  all  the  proceeds  of  sales  and  money  collected  ^  deu4r. 
by  the  Sheriff,  and  all  the  property  attached  remain- 
ing in  the  Sheriff's  hands,  must  he  delivered  to  the  • 
defendant  or  his  agent.    The  order  of  attachment  shall 
be  discharged,  and  the  property  released  therefrom. 

554.  (§  136.)      Whenever  the  defendant  has  ap-  Proce©d- 

^^  ^  .^     iDgsto 

peared  in  the  action,  he  may,  upon  reasonable  notice  fjJhmenL 
to  the  plaintiff,  apply  to  the  Court  in  which  the  action  ^^0^ 
is  pending,  or  to  the  Judge  thereof,  or  tb  a  County  **  '°* 
Judge,  for  an  order  to   discharge  the  attachment, 
wholly  or  in  part;    and  upon  the  execution  of  the 
undertaking  mentioned  in  the  next  section,  an  order 
may  be  made,  releasing  from  the  operation  of  the 
attachment  any  or  all  of  the  property  attached,  and  all 
of  the  property  so  released,  and  all  of  the  proceeds  of 
the  sales  thereof^  must  be  delivered  to  the  defendant, 
upon  the  justification  of  the  sureties  on  the  under- 
taking, if  required  by  the  plaintiff. 

NoTK.-— See  Note  to  Sec.  555  of  this  Code. 


486 


Code  of  Civil  Procbdurb. 


Attach- 
ment, in 
what  coses 
it  may  be 
reloasod 
and  upon 
what 
terms. 


655.     (§  137.)     Before  the  making  such  order,  the 
Coiiii;  or  Judge  must  require  an  undertaking  on  behalf 
of  the  defendant,  by  at  least  two  sureties,   residents 
and  freeholders  or  householders  in  the  county,  to  the 
effect  that  in  case  the  plaintiiF  recover  judgment  in 
the  action,  defendant  will,  on  demand,  redeliver  the 
attached  property  so  released,  to  the  proper  officer,  to 
be  applied  to  the  payment  of  the  judgment,  and  that 
in  default  thereof  the  defendant  and  sureties  will,  on 
demand,  pay  to  the  plaintiff  the  full  value  of  the  prop- 
erty released.    The  Court  or  Judge  making  such  order 
may  fix  the  sum  for  which  the  undertaking  must  be 
executed,  and  if  necessary  in  fixing  such  sum  to  know 
the  value  of  the  property  released,  the  same  may  be 
appraised   by  three  disinterested   persons  to   be  ap- 
pointed for  that  purpose.    The  sureties  may  be  required 
to  justify  before  the  Court  or  Judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  with- 
out their  justification,  if  the  same  be  required. 

Note.— 1.  Effect  of  Undertakiko. — ^It  is  not  a 
substitution  of  security. — Low  vs.  AdamF,  6  Cal.,  p- 
277.  A  bond  given  voluntarily  is  valid  at  common 
law. — Palmer  vs.  Vancci  13  Cal.,  p.  553.  A  substan- 
tial compliance  with  this  section,  in  respect  to  the  under- 
taking,  is  sufficient. — Heynemann  vs.  £der,  17  Cal.,  p. 
433;  Palmer  vs.  Vance,  13  Cal.,  p.  553.  If  the  Sheriff 
takes  a  sufficient  statutoiy  undertaking  he  has  no  fur- 
ther responsibility. — Curiae  vs.  Packard,  29«CaL,  p. 
194. 

2.  Action  ok  the  Ukdertakino.— In  an  action  on 
the  undertaking,  the  complaint  should  allege  that  the 
property  attached  was  released  upon  the  delivery  of  the 
undertaking. — Williamson  vs.  Blatten,  9  Cal.,  p.  500. 
"Whether  each  obligor  is  liable  to  the  Sheriff  for  the 
whole  amount  of  any  judgment  against  him,  leaving 
the  question  of  contribution  to  be  settled  between  tfaenit 
was  questioned  in  White  vs.  Fratt,  13  Cal.,  p.  521. 
Where  defendant  applied  to  the  Court  for  a  dischttrge 
of  the  attachment,  and  an  undertaking  was  executed 
by  D.  and  R.,  reciting  the  fact  of  the  attachment,  and 
that  **  in  consideration  of  the  prembes,  and  in  consid- 
eration of  the  release  from  attachment  of  the  property 
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attached  as  above  mentioned,'*  they  undertake  to 
pay  whatever  judgment  plaintiff  may  recover,  etc., 
the  Court  made  an  order  discharging  the  writ  and 
releasing  the  property.  In  an  action  against  the  sure- 
ties on  the  undertaking,  it  was  held:  that  the  complaint 
need  not  aver  that  the  property  was  actually  released 
and  delivered  to  the  defendant;  that  as  the  considera- 
tion for  the  undertaking  was  the  release  of  the  property, 
and  as  the  complaint  avers  such  release,  in  consequence 
and  in  consideration  of  the  undertaking,  by  order  of 
the  Court,  which  is  set  out,  the  actual  release  and  rede- 
livery of  the  property  to  defendant  is  immaterial,  the 
plaintiff  having  no  claim  on  it  after  the  undertaking 
was  given  and  the  order  of  release  made. — McMillan 
vs.  Dana,  18  Cal.,  p.  339.  An  undertaking,  given  to  a 
Sheriff  to  procure  a  release  of  property  attached,  is  for 
the  benefit  of  the  plaintiff  who  may  sue  on  it.— Curiae 
vs.  Packard,  29  Cal.,  p.  194.  If  the  defendant  obtains 
an  order  for  the  release  of  property  upon  an  undertak- 
ing executed,  by  sureties,  conditioned  to  pay  the  plain- 
tiff any  judgment  he  may  recover  in  the  action,  and 
the  property  is  thereupon  released:  whenever  the  lia- 
bility of  the  sureties  is  fixed,  by  the  rendition  of  a 
judgment  in  favor  of  the  plaintiff,  the  sureties  have  a 

■ 

right  to  tender  the  plaintiff  the  full  amount  of  the 
judgment,  and  if  he  refuses  to  receive  the  same,  the 
sureties  are  discharged  from  their  obligation  on  the 
undertaking. — Hayes  vs.  Josephi,  26  Cal.,  p.  540;  Cu- 
riae vs.  Packard,  29  Cal.,  p.  194.  Tender  by  sureties, 
of  the  full  amount  of  judgment  recovered,  is  equivalent 
to  payment  or  release  by  said  plaintiff. — Norwood  vs. 
Kenfield,  34  Cal.,  p.  329;  Curiae  vs.  Packard,  29  Cal., 
p.  194. 

556.     (§  138.)     The  defendant  may,  also,  any  time  when  a 

,.^  .  .//./  motion  to 

before   the  time   for    answering    expires,   apply,   on  ^JjjJjJfJ,* 
motion,  upon  reasonable  notice  to  the  plaintiff*,  to  the  Sadel  and 
C!oart  in  which  the  action  is  brought,  or  to  the  Judge  SroSidi** 
thereof  or  to  a  County  Judge,  that  the  attachment  be 
discharged  on  the  ground  that  the  writ  was  improperly 
or  irregularly  issued. 

Note. — The  notice  should  specify  in  what  particulars 
the  writ  was  improperly  issued. — Freeborn  vs.  Glazier, 
10  Cal.,  p.  337.  If  the  complaint  does  not  state  facte 
sufficient  to  constitute  a  cause  of  action  and  does  not 
admit  of  amendment,  the  attachment  should  be  dis- 


488  CJoDE  OF  Civil  Procedure. 

solved;  but  If  the  complaint  can  be  made  good,  the 
plaintiff  Rhould  be  allowed  to  amend,  i>end]n£^  the 
motion  to  dissolve. — Hathaway  vs.  Davis,  33  Cal.,  p. 
161;  see,  also,  Subdivisions  1  and  2  of  note  to  Sec.  537 
of  this  Code. 

When  557.     (§  139.)     If  the  motion  be  made  upon  affidar 

motion  ^  ^  *^ 

affidSwt      ^^^  ^^  *^®  P^^  ^^  ^^®  defendant,  but  not  otherwise, 
o*™^d^by   ^^  plaintiflf  may  oppose  the  same  by  affidavits  or 

other  evidence,  in  addition  to  those   on  which  the 

attachment  was  made. 

When  writ        558.     (§  140.)     If,  upou  such  application,  it  satisfac- 
diacharged.  torfly  appears  tliat  the  writ  of  attachment  was  improp- 
erly or  irregularly  issued,  it  must  be  discharged. 

Note.— Speyer  vs.  Ihmels,  21  Cal.,  p.  280. 

When  writ       559.     (§  141.)     The  Sheriff  must  return  the  writ 

to  be  ^ 

returned,  of  attachment  with  the  summons,  if  issued  at  the 
same  time;  otherwise,  within  twenty  days  after  its 
receipt,  with  a  certificate  of  his  proceedings  indorsed 
thereon  or  attached  thereto. 

Note. — See  Subdivision  3  of  note  to  Sec.  642  of  this 
Code.  The  Sheriff's  return,  how  fer  conclusive.-— 
Egcry  vs.  Buchanan,  5  Cal.,  p.  53.  How  far  it  may 
be  amended. — Webster  vs.  Haworth,  8  Cal.,  p.  21; 
Newhall  vs.  Provost,  6  Cal.,  p.  85;  Bitter  vs.  Scannelli 
11  Cal.,  p.  238. 


CHAPTER  V. 

BECErV'ERS. 
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534.     (§  143.)     A  Receiver  may  be  appointed  by  Appoint- 
ment of 

the  Court  in  which  an  action  is  pending,  or  by  the  Reooiyer. 
Judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent 
purchase  of  property,  or  by  a  creditor  to  subject  any 
property  or  fund  to  his  claim,  or  between  partners  or 
others  jointly  owning  or  interested  in  any  property  or 
fund,  on  the  application  of  the  plaintiff,  or  of  any  party 
whose  light  to  or  interest  in  the  property  or  fund,  or  . 
the  proceeds  thereof,  is  probable,  and  where  it  is  shown 
that  the  property  or  fund  is  in  danger  of  being  lost, 
removed,  or  materially  injured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure 
of  his  mortgage  and  sale  of  the  mortgaged  property, 
where  it  appears  that  the  mortgaged  property  is  in 
danger  of  being  lost,  removed,  or  materially  injured, 
or.  that  the  condition  of  the  mortgage  has  not  been 
performed,  and  that  the  property  is  probably  insuffi- 
cient to  discharge  the  mortgage  debt;       \ 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  accord- 
ing to  the  judgment,  or  to  preserve  it  during  the  pen- 
dency of  an  appeal,  or  in  proceedings  in  aid  of  execu- 
tion, when  an  execution  has  been  returned  unsatisfied, 
or  when  the  judgment  debtor  refuses  to  apply  his 
property  in  satisfaction  of  the  judgment; 

6.  In  the  cases  when  a  corporation  has  been  dis- 
solved, or  is  insolvent,  or  in  imminent  danger  of  insol- 
vency, or  has  forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  Receivers  have  hereto- 
fore been  appointed  by  the  usages  of  Courts  of  equity. 

Note.  —  1.  Receiver — Appointment  op.  — The 
County  Judge  cannot  (as  a  thing  distinct  from  the 
injunction)  appoint  a  Beceiver  in  an  action  pending  in 
the  District  Court. — Ruthrouff  vs.  Kresz,  13  Cal.,  p. 
639.  The  general  rule  is  that  a  Receiver  should  not  be 
appointed  without  notice  to  the  adverse  party. — People 

62— YoL.  I. 
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vs.  Norton,  1  Paij^e,  p.  17;  Field  vs.  Ripley,  20  How., 
p.  26;  Kemp  vs.  Hardinjf,  4  How.,  p.  178;  Dorr  vs. 
Noxon,  5  How.,  p.  29.  Except  in  special  cases,  where 
irreparable  injury  or  the  like  will  be  sustained  by  the 
delay.— "West  vs.  Swann,  3  Edw.  Ch.,  p.  420.  The 
merits  are  not  inquired  into  upon  the  motion  to  appoint 
a  Receiver. — Sheldon  vs.  "Weeks,  2  Barb.,  p.  532;  Conio 
vs.  Gray,  4  How.,  p.  166;  Higgins  vs.  Bailey,  7  Rob., 
p.  613.  The  application  relates  only  to  the  preservation 
of  the  property. — Sheldon  vs.  Weeks,  2  Barb.,  p.  532; 
Chapman  vs.  Hammersly,  4  Wend.,  p.  173.  The 
appointment  rests  in  the  sound  discretion  of  the  CoarU 
Copper  Hill  M.  Co.  vs.  Spencer,  25  Cal.,  p.  15.  A 
third  party  cannot  take  advantage  of  an  irregularity  in 
the  appointment. — Tyler  vs.  Whitney,  12  Abb.,  p.  465; 
Tyler  vs.  Willis,  33  Barb.,  p.  327.  The  Court  may 
revoke  the  order  appointing  a  Receiver  at  any  time 
before  the  appointment  is  consummated,  and  appoint 
another  person. — Siney  vs.  N.  Y.  Col.  Stage  Co.,  28 
How.,  p.  481;  18  Abb.,  p.  435. 

2.  Subd,  2. — Tlie  purchaser  at  judicial  sale  of  a  minini^ 
claim,  may,  where  the  judgment  debtor  remains  in  poa- 
session,  working  the  claim,  and  is  insolvent,  have  a  re* 
ceiver  appointed  to  take  charge  of  the  proceeds  pendin^^ 
the  time  for  redemption. — Hill  vs.  Taylor,  22  Cal.,  p. 
191.  A  crop  of  grain  is  part  of  the  land,  and  if  a  plain- 
tiff is  entitled  to  recover  the  land  from  the  possession 
of  another,  he  is  also  (the  proper  showing  being  made) 
entitled  to  a  receiver  to  harvest  and  preserve  the  crop. — 
Corcoran  vs.  Doll,  35  Cal.,  p.  476. 

3.  Subd.  2.— See  Guy  vs.  Ide,  6  Cal.,  p.  101;  Hill  vs. 
Taylor,  22  Cal.,  p.  191.  As  a  general  rule,  the  mort- 
gagee in  possession  vrill  not  be  deprived  of  the  posses- 
sion by  the  appointment  of  a  receiver. — Bolles  vs.  Duff, 
85  How.,  481.  Caution  must  be  used  in  appointing  a 
receiver  in  mortgage  cases. — Shotwell  vs,  Smith,  3 
Edw.  Ch.,  p.  588;  Bank  of  Ogdensburg  vs.  Arnold,  5 
Paige,  p.  38;  Warner  vs.  Gk)uvemor'8  Ex.,  1  Barb.,  p. 
86.  If  the  mortgagee  in  a  chattel  mortgage  has  pos- 
session, a  receiver  will  only  be  appointed  in  case  of 
pressing  necessity. — Bolles  vs.  Dufl",  35  How.,  p.  481; 
Fatten  vs.  Accessory  Transit  Co.,  4  Abb.,  p.  235.  See, 
also,  5  Duer,  p.  618,  and  28  Barb.,  p.  451. 

4.  Subd.  3.— May  be  appointed  in  proceedings  sup- 
plementary to  execution.— Hathaway  vs.  Brady,  26  Cal., 
p.  586. — After  judgment,  in  ^n  action  to  recover  pos- 
session of  real  estate,  and  while  a  motion  for  a  new  trial 
is  pending,  a  receiver  of  the  rents  and  proceeds  of  the 
property  in  dispute  may  be  appoiuted,  if  the  facts  of 
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the  case  are  such  as  warrant  it. — Whitney  vs.  Buck- 
man,  26  Oal.,  p.  586. 

5.  Subd.  4. — See  Hathaway  vs.  Brady,  26  Cal.,  p. 
586. 

6.  Snbd,  5. — See  Sec.  565  of  this  Code.  In  Neal  vs. 
Hill,  16  Cal.,  p.  148,  it  was  held  that  a  Court  of  equity 
has  no  jurisdiction  over  corporations  for  the  purpose 
of  restraining  their  operations  or  winding  up  their  con- 
cerns; that  while  it  might  compel  the  officers  of  the 
corporation  to  account  for  any  hreach  of  trust,  the  juris- 
diction for  this  puipose  was  over  the  officers  personally, 
and  not  over  the  corporation;  hence  it  was  error  in  the 
Court  below  to  appoint  a  receiver  and  decree  a  sale  of 
the  property  and  a  settlement  of  the  affairs  of  the  cor- 
poration. 

7.  Subd,  6. — Courts  of  equity  have  the  authority  to 
appoint  receivers,  and  may  order  them  to  take  posses- 
sion of  the  property  in  controversy,  whether  in  the 
immediate  possession  of  the  defendant  or  his  agents; 
and  jn  proper  cases  they  can  also  order  the  defendant's 
agents  or  employes,  although  not  parties  to  the  record, 
to  deliver  the  specific  property  to  the  receiver. — Ex 
Parte  Cohen,  5  Cal.,  p.  494.  Where  the  allegations  of 
a  bill  are  general  in  their  nature,  and  the  equities  are 
fully  denied  by  the  answer,  spch  a  case  is  not  presented 
as  will  authorize  the  appointment  of  a  receiver,  the 
withdrawal  of  the  property  from  the  hands  of  one  ac-  ' 
quainted  with  all  the  affisiirs  of  the  concern,  and  plac- 
ing it  in  the  hands  of  another  who  may  not  be  equally 
competent  to  manage  the  business. — Williamson  vs. 
Honroe,  8  Cal.,  p.  885. 

8.  Generally.— Where  it  appears  that  the  partners, 
parties  to  the  suit  for  a  dissolution,  held  a  judgment 
against  a  third  party  which  was  never  reduced  to  the 
possession  nor  under  the  control  of  the  receiver,  it  was 
held.'  that  the  appointment  of  the  receiver  did  not  ope- 
rate as  an  assignment  nor  transfer  any  property  not  so 
reduced  to  possession  within  a  reasonable  time.  Money 
in  the  hands  of  a  receiver  is  in  custodia  legis. — Adams 
vs.  Woods,  8  Cal.,  p.  306.  The  transfer  to  a  receiver 
by  order  of  Court  of  the  effects  of  an  insolvent  in  the 
suit  of  a  judgment  creditor,  is  not  an  assignment  abso- 
lutely void  under  the  Insolvent  Act  of  1852,  but  is 
only  void  against  the  claim  of  creditors. — Naglee  vs. 
Lyman,  14^al.,  p.  450.  The  pendency  of  a  motion 
for  a  new  trial  does  not  operate  as  a  stay  of  proceedings, 
so  as  to  deprive  the  Court  of  the  right  to  vacate  an 
order  appointing  a  receiver  made  before  the  trial.  But 
wheit  a  receiver  has  been  appointed,  and  on  the  trial, 
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judgment  of  nonsuit  is  rendered  against  tbc  party  at 
whose  instance  the  receiver  was  appointed,  a  motioo 
for  a  new  trial  suspends  the  operation  of  the  judgment 
80  as  to  prevent  it  iVom  operating  as  a  discharge  of  the 
action,  unless  an  order  is  made  discharging  the  re- 
ceiver.— Copper  Hill  M.  Co.  vs.  Spencer,  25  Cal.,  p.  15. 

565.  Upon  the  dissolution  of  any  corporation,  the 
District  Court  of  the  county  in  which  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of 
business,  on  application  of  any  creditor  of  the  corpo- 
ration, or  of  any  stockholder  or  member  thereof^  may 
appoint  one  or  more  persons  to  be  receivers  or  trustees 
of  the  corporation,  to  take  charge  of  the  estate  and 
eflfects  thereof,  and  to  collect  the  debts  and  property 
due  and  belonging  to  the  corporation,  and  to  pay  the 
outstanding  debts  thereoi^  and  to  divyie  the  moneys 
and  other  property  that  shall  remain  over,  among  the 
stockholders  or  members. 

Note.— Stats.  1860,  p.  347,  Sees.  16, 18;  1862,  p.  199, 
Sec.  25. 

566.  No  party,  or  attorney,  or  person  interested 
in  an  action,  can  be  appointed  receiver  therein. 

Note. — A  person  should  not  be  appointed  receiver 
who  by  his  own  act  stands  m  an  improper  relation  to 
the  action  .—Smith  vs.  N.  Y.  Con.  Stage  Co.,  28  How., 
p.  208, 18  Abb.,  p.  419. 

567.  Before  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perfonn  them  feithfully,  and  with 
one  or  more  sureties,  approved  by  the  Court  or  Judge, 
execute  an  undertaking  to  such  person,  and  in  such 
sum  as  the  Court  or  Judge  may  direct,  to  the  eftect 
that  he  will  faithfully  discharge  the  duties  of  receiver 
in  the  action,  and  obey  the  orders  of  the  Court  therein. 

568.  The  receiver  has,  under  the  control  of  the 
Court,  power  to  bring  and  defend  actions  in  his  own 
name,  as  receiver;  to  take  and  keep  possession  of  the 
property,  to  receive  rents,  collect  debts,  to  compound 
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for  and  corapromise  the  same,  to  make  transfers,  and 
genei-ally  to  do  such  acts  respecting  the  property  as 
the  Court  may  authorize. 

Note. — Generally. — He  may  employ  counsel. — 
Adams  vs.  Woods,  8  Cal.,  p.  315.  Generally,  he  can 
pay  out  nothing,  except  on  an  order  of  the  Court;  but 
there  are  exceptions  to  the  rule,  and  he  will  not  be 
denied  reimbursements  in  every  case  in  which  he 
nefclects  to  obtain  the  order,  especially  in  a  Court  of 
equity. — Adams  vs.  Woods,  15  Cal.,  p.  207.  On  an 
application,  after  final  judgment,  for  an  order  for  a 
receiver,  that  he  pay  over  to  the  prevailing  party  money 
in  his  hands  as  receiver,  it  will  not  be  presumed  that 
the  receiver  has  transcended  his  duties  and  took  posses- 
sion of  property  to  which  he  was  not  entitled;  nor  is 
the  opposite  party  entitled  to  have  issues  framed  and 
submitted  to  a  referee  or  jury  to  ascertain  the  owner- 
ship of  the  money  in  the  receiver's  hands. — Whitney 
vs.  Buckman,  26  Cal..  p.  451. 

2.  f^EES. — See  Adams  vs.  Haskel,  6  Cal.,  p.  475. 

569.     Funds  in  the  hands  of  a  receiver  may  be  investment 

of  funds. 

invested  upon  interest,  by  order  of  the  Court;  but  no 
such  order  can  be  made,  except  upon  the  consent  of 
all  the  parties  to  the  action. 


CHAPTER  VL 

DEPOSIT    IN    COURT. 


Section  572.  Deposit  in  Court. 

573.  Money  paid  to  Clerk  must  be  deposited  with  County 

Treasurer. 

574.  Manner  of  enforcing  the  order. 

672,  (§  142.)  Wlien  it  is  admitted  by  the  plead-  Deposit  in 
ing,  or  shown  upon  the  examination  of  a  party,  that 
he  has  in  his  possession  or  under  his  control  any  money 
or  other  thing  capable  of  delivery,  which,  being  the 
suhject  of  litigation,  is  held  by  him  as  trustee  for 
another  party,  or  which  belongs  or  is  due  to  another 
party,  the  Court  may  order  the  same,  upon  motion,  to 
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be  deposited  in  Court  or  delivered  to  such  party,  upon 
such  conditions  as  may  be  just,  subject  to  the  further 
direction  of  the  Court. 

673.  K  the  money  is  deposited  in  Court  it  must 
be  paid  to  the  Clerk,  who  must  depc»it  it  'with  the 
County  Treasurer,  by  him  to  be  held  subject  to  the 
order  of  the  Court.  For  the  safe  keeping  of  the 
money  deposited  with  him  the  Treasurer  is  liable  on 
his  official  bond. 

Note.— Stats.  1864,  p.  468. 

574.  Whenever,  in  the  exercise  of  its  authority, 
a  Court  has  ordered  the  deposit  or  delivery  of  money, 
or  other  thing,  and  the  order  is  disobeyed,  the  Court, 
beside  punishing  the  disobedience,  may  make  an  order 
requiring  the  Sheriff  to  take  the  money,  or  thing,  and 
deposit  or  deliver  it  in  conformity  with  the  direction 
of  the  Couit. 


TITLE  VIII. 


OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 

Chapter    I.  Judgment  in  general. 

11.  Judgment  upon  failure  to  ansiver. 
in.  Issues  —  l*he  mode  of  trial  and  post- 
ponements. 
IV.  Trial  by  jury. 
V.  Trial  by  the  Court. 
VI.  Of  references  and  trials  by  referees. 
VIT.  Provisions  relating  to  trials  in  general 
VIII.  2%e    manner    of  giving  and    entering 
judgment. 


Code  of  Civil  Pbogedurb.  495 

CHAPTER  L 

% 

JUDGMENT   IN    GENERAL. 

SscnoK  577.  Judgment  defined. 

578.  Judgment  may  be  for  or  against  one  of  the  parties. 

579.  Judgment  may  be  against  one  party  and  action  pro- 

ceed as  to  others. 

580.  The  relief  to  be  awarded  to  the  plaintiff. 

581.  Action  may  be  dismissed  or  nonsuit  entered. 

582.  All  other  judgments  are  on  the  merits. 

577.      (§  144.)     A  judgment  is  the  final  determina-  Judgment 
tioa  of  the  rights  of  the  parties  in  an  action  or  pro- 
ceeding. 

Note. — ^The  original  section  contained  the  words 
**  and  may  be  entered  in  term  or  vacation."  Xhey  were 
omitted:  first,  because  they  are  not  part  of  the  defini- 
tion; second,  because  the  same  provision  is  contained 
in  the  other  parts  of  this  Code.  See  as  to  Supreme 
Court,  Sec.  48;  District  Courts,  Sec.  78;  County  Courts, 
Sec.  89;  Justices'  Courts,  Sec.  118. 

1.  Judgment  Defined.— Every  definite  sentence 
or  decision  of  a  Court,  by  which  the  merits  of  the 
cause  of  determined,  is  a  judgment. — Belt  vs.  Davis,  1 
Cal.,  p.  138;  Loring  vs.  Illsley,  1  Cal.,  p.  24.  A  judg- 
ment dismissing  an  action  is  in  effect  a  final  judgment 
in  favor  of  the  defendant. — Dowling  vs.  Folack,  18 
Cal.,  p.  625.  An  order  of  the  County  Court  dismiss- 
ing an  appeal  is  a  judgment  within  the  meaning  of  this 
section. — Pearson  vs.  Lovejoy,  35  How.,  p.  193;  53 
Barb.,  p.  407.  A  judgment  may  be  a  final  adjudication 
in  different  senses.  It  may  be  final  as  to  the  Court 
which  renders  it  without  being  final  as  to  the  subject 
matter.  Although  a  judgment  may  be  final  with  refer- 
ence to  the  Court  which  pronounced  it,  and  as  such  be 
the  sulject  of  an  appeal,  yet  it  is  not  necessarily  final 
with  reference  to  the  property  or  rights  affected,  so  long 
as  it  is  subject  to  appeal  and  liable  to  be  reversed. — 
Hills  vs.  Sherwood,  83  Cal.,  p.  478;  United  States  vs. 
Schooner  Peggy,  1  Cranch,  p.  103. 

2.  Ordeb  Defined.— See  Sec.  1003  of  this  Code. 
Order,  as  distinguished  from  a  final  judgment,  is 
the  judgment  or  conclusion  of  the  Court  upon  any 
motion  or  proceeding. — Oilman  vs.  C5ntra  Costa  Co., 
8  Cal.,  p.  57.  Effect  of.— McKinley  vs.  Tuttle,  34  Cal., 
p.  235. 

3.  At  what  time  Judqmei^t  should  be  Entered.' 
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If  there  is  no  question  as  to  the  proper  judgment  to  be 
entered,  the  entry  should  be  made  at  once,  without 
'•aitinf^  for  a  motion  for  a  new  trial.  A  stay  of  pro- 
ceedings under  the  judgment  protects  the  losing  party 
in  case  the  Judgment  should  be  set  aside,  or  a  new  trial 
be  granted. — Hutchinson  vs.  Bours,  13  Cal.,  p.  51. 

4.  Ektry  nr  Vacation.— In  an  action  tried  without 
a  jury,  judgment  upon  the  findings  may  be  entered  in 
vacation. — People  vs.  Jones,  20  Cal.,  p.  50.     If  the 
judgment  is  pronounced  by  the  Court,  drawn  up  in  the 
form  intended  to  be  entered,  signed  by  the  Judge,  and 
filed  with  the  Clerk  before  adjournment  of  the  term,  it 
becomes  ijie  judgment  of  the  Court  of  the  term  at 
which  it  was  pronounced,  and  it  may  by  the, Clerk  be 
entered  in  the  judgment  book  during  vacation. — Case- 
ment vs.  Ringgold,  28  Cal.,  p.  335.    Where  a  judg^ 
ment  is  reversed  on  appeal,  with  directions  that  a  ccr<< 
tain  judgment  be  entered  by  the  District  Court,  such 
judgment  can  be  entered  by  the  Clerk  of  the  District 
Court  in  vacation.— People  vs.  Jones,  20  Cal.,  p.  60. 

5.  Judgment  against  Executobs  and  Adminis- 
trators.— In  an  action  against  an  executor  or  admin- 
istrator upon  a  rejected  claim,  the  judgment  should 
ascertain  the  amount  due,  and  adjudge  the  same  to  be  a 
valid  claim  against  the  estate,  and  provide  that  it  be 
paid  by  the  defendant  in  the  due  course  of  administra- 
tion. No  execution  can  be  awarded. — Rice  vs.  Inskeep, 
34  Cal.,  p.  224;  Racouillat  vs.  SanseVain,  32  Cal.,  p. 
876. 

6.  Judgment  against  Married  Woman.  — A 
judgment  may  be  rendered  against  a  married  woman 
for  costs  in  an  action  brought  by  her  concerning  her 
separate  property,  and  when  so  rendered  an  execution 
in  the  usual  form  may  be  issued  on  the  same,  and  her 
separate  property  sold  by  the  Sheriff.— Leonard  vs. 
Townsend,  26  Cal.,  p.  442. 

7.  Judgment  against  Husband  and  "Wife.— In 
an  action  against  husband  and  wife  for  services  ren- 
dered by  plaintiff  to  the  wife  before  marriage,  judgment 
may  be  rendered  against  both  defendants,  with  direc- 
tions that  it  be  enforced  only  against  the  separate  prop- 
erty of  the  wife  and  the  common  property  of  both.— 
Van  Maren  vs.  Johnson,  15  Cal.,  p.  306. 

8.  Judgment  against  Infants.— It  is  a  question 
whether,  under  our  practice,  an  iniknt  is  entitled  to 
have  a  day  given  in  the  judgment  to  show  a  cause 
against  it.  An  infant  is  as  much  bound  by  a  decree  in 
equity  as  a  person  of  full  age,  and  will  not  be  permit- 
ted to  dispute  it,  except  upon  the  same  ground  as  an 
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adult  might  have  disputed  it.  If  fraudulent,  or 
obtained  by  collusion,  it  must  be  attacked  in  a  direct 
proceeding. — Joyce  vs.  McAvoy,  31  Cal.,  p.  273. 

9.  Presumptions  in  favob  of  Judgmbnts. — 
Jurisdiction  will  be  presumed  in  the  case  of  a  judg- 
ment of  a  Court  of  general  jurisdiction,  but  if  the  want 
of  jurisdiction  appears  on  the  face  of  the  record  of  the 
judgment,  the  judgment  is  void,  and  it  maybe  attacked 
in  a  collateral  proceeding. — Forbes  vs.  Hyde,  31  Cal., 
p.  342;  Thompson  vs.  Man  row,  2  id.,  p.  100;  Kilbum 
vs.  Ritchie,  2  id.,  p.  148;  White  vs.  Abernathy,  3  id., 
p.  426;  Johnson  vs.  Sepulveda,  5  id.,  p.  151;  Grewell 
vs.  Henderson,  7  id.,  p.  292;  Nelson  vs.  Lemmon,  10 
id.,  p.  50;  Gray  vs.  Hawes,  8  id.,  p.  566;  Hahn  vs. 
Kelly,  34  id.,  p.  391.  In  favor  of  a  judgment  rendered 
by  a  Court  of  general  jurisdiction  it  will  be  presumed 
(unless  the  contrary  affirmatively  appears)  that  a  party 
to  it  was  made  a  party  to  the  action  in  some  manner 
provided  by  law. — Sharp  vs.  Daugney,  33  Cal.,  p.  505. 

10.  Identity. — A  judgment  was  obtsiined  against 
John  P.  Manrow,  in  New  York,  and  an  action  was 
brought  upon  a  judgment  against  John  P.  Manrow,  in 
San  Francisco.  The  identity  of  the  person  was  pre- 
sumed.— Thompson  vs.  Manrow,  1  Cal.,  p.  428;  see, 
also,  People  vs.  Thompson,  28  Cal.,  p.  218. 

11.  Effect  of  JuDQMENTS.—If  the  Court  has  juris- 
diction of  the  subject  matter  and- parties,  its  judgment, 
Vhether  legal  or  illegal,  proper  or  improper,  is  valid 
and  binding,  until  reversed  or  set  aside. — Reynolds  vs. 
Harris,  14  Cal.,  p.  678;  Hahn  vs.  Kelly,  34  Cal.,  p.  391; 
Kohlman  vs.  Wright,  6  Cal.,  p.  231.  A  judgment  in 
favor  of  plaintiff  against  one  of  several  defendants,  in 
an  action  to  set  aside  a  deed  as  a  cloud  upon  the  title,  is 
an  adjudication  that  the  title  is  in  the  plaintiff. — Mar- 
shall vs.  Shafler,  32  Cal.,  p.  176.  A  judgment  upon 
demurrer  is  only  a  bar  to  a  subsequent  action,  when  it 
determines  the  merits  of  the  case. — Robinson  vs.  How- 
ard, 5  Cal.,  p.  428.  The  judgment  of  a  Court  of  com- 
petent jurisdiction  directly  upon  the  point  is,  as  a  plea 
and  as  evidence,  conclusive  between  the  same  parties, 
upon  the  same  matter  directly,  in  another  Court  (Love 
vs.  Waltz,  7  Cal.,  p.  250),  but  as  a  plea  it  is  no  bar, 
where  the  complaint  in  the  former  suit  is  so  defective 
that  a  judgment  rendered  thereon  would  be  a  nullity. — 
Reynolds  vs.  Harris,  9  Cal.,  p.  338.  Where  there  is  a 
misdescription  of  a  note,  and  a  want  of  specification  of 
the  name  of  the  owner,  or  of  any  allegation  that  his 
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name  is  un known ,  in  the  schedule  of  an  insolvent,  the 
proceedings  in  insolvency  are  no  bar  to  a  suit  on  the 
note,  even  if  the  insolvent  did  not  know  that  the  plain- 
tiff was  the  real  creditor. — Judson  vs.  Atwill,  9  Cal., 
p.  477.    The  former  judgment  must  not  only  be  upon 
the  same  cause  of  action,  but  between  the  same  par- 
ties.— Uhlfelder  vs.  Levy,  9  Cal.,  p.  607;    Chase  vs. 
Swain,  9  Cal.,  p.  136.    Plaintiff  brought  an  action  of 
replevin  against  the  defendants  to  recover  certain  prop- 
erty, and  obtained  a  judgment  for  its  restitution  and 
damages.    Defendants  paid  the  damages,  but  did  not 
restore  the  property.    Plaintiff  then  brought  an  action 
of  trover  to  recover  the  value.    Defendants  plead  the 
former  recovery  as  a  bar.    It  was  held:  that  the  judg- 
ment in  replevin  did  not  constitute  a  bar  to  the  action 
of  trover,  it  not  having  been  satisfied. — Nickerson  vs. 
Cal.  Stage  Co.,  10  Cal.,  p.  520.    An  action  brought  by 
an  agent,  in  his  own  name,  for  a  trespass,  in  taking 
coin  from  the  agent,  in  which  action  the  jury  found 
that  the  coin  belonged  to  the  principal,  and  gave  only 
nominal  damages,  is  not  a  bar  to  an  action  by  the  prin- 
cipal for  such  coin. — Pico  vs.  Webster,  12  Cal.,  p.  140. 
A  discharge  in  insolvency  of  a  debt  is  a  discharge  of  a 
judgment  on  that  debt,  and  the  costs,  rendered  between 
the  time  of  filing  the  petition  and  schedule,  and  \h» 
time  of  discharge. — Imlay  vs.  Carpentier,  14  Cal.,  p. 
175.    A  judgment  in  an  action  to  quiet  title  is  a  biu- 
to  subsequent  litigation  on  the  same  subject  matter.— 
Keed  vs.  Calderwood,  82  Cal.,  p.  109.    If  two  Mexican 
grants  of  land,  made  to  different  persons,  are  confirmed 
and  surveyed  so  as  to  overlap  each  other  in  part,  and 
the  owner  of  one  becomes  a  party  to  the  proceedings 
relating  to  the  confirmation  and  survey  of  the  other,  he 
is  estopped  from  denying  that  this  grant  was  properly 
located.— Semple  vs.  "Wright,  32  Cal.,  p.  659.    A  judg- 
ment in  an  action  to  recover  the  possession  ot  letl 
property,  is,  as  to  all  matters  put  in  issue  and  passed 
on  in  the  action,  conclusive  between  the  parties  and 
their  privies,  and  a  bar  in  another  action  between  the 
parties  or  their  privies. — Caperton  vs.  Schmidt,  26  Cal., 
p.  490.    But  the  bar  is  limited  to  the  rights  of  the  par- 
ties as  they  existed  at  the  time  when  the  judgment  was 
rendered,  and  neither  the  parties  nor  their  privies  are 
precluded  from  showing,  iif  a  subsequent  action,  that 
their  rights  have  been  waived  or  extinguished  at  a 
period  after  the  rendition  of  the  judgment.— Id.   A 
judgment  in  favor  of  the  plaintiff,  in  an  action  of  €9^^ 
ment,  does  not  estop  the  defendant  from  maintaining 
an  action  for  the  specific  performance  of  a  contiact, 
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made  by  the  plaintiff  before  the  commencement  of  the 
action  of  ejectment,  to  convey  the  eame  land  to  the 
defendant,  if  the  contract  was  not  set  up  in  the  answer 
as  an  equitable  defense,  and  passed  upon  by  the  Court. 
Hough  vs.  Waters,  30  Cal.,  p.  309.    In  an  equity  case, 
when  all  the  proofs  are  iu,  and  the  case  fully  before  the 
lower  and  the  appellate  Court,  the  judgment  of  the 
latter,  if  it  passes  upon  the  merits  of  the  controversy  so 
presented,  is  conclusive. — Soule  vs.  Dawes,  14  Cal.,  p. 
249.    If  an  action  is  brought  to  recover  possession  of  a  lot 
of  personal  property,  wrongfully  taken  and  detained,  and 
if  the  wrongful  taking  was  one  continuous  act,  a  judg- 
ment, in  that  action,  will  be  a  bar  to  a  subsequent  suit 
for  the  remainder  of  the  property. — Horriter  vs.  Porter, 
23  Cal.,  p.  385.    In  an  action  at  law,  the  defendants  in 
their  answer  set  up  a  set-off  to  plaintiff's  demand,  and, 
on  the  trial  of  the  action,  the  record  showed  that  the 
Court  excluded  all  evidence  of  the  demand  sought  to 
be  set  off,  and  gave  judgment  for  plaintiff.    Meld:  that 
the  judgment  in  the  action  at  law  cannot  be  pleaded  as 
An  estoppel  in  an  action  afterwards  brought  by  the 
defendants  in  a  Court  of  equity  to  enforce  the  set-off. — 
Hobbs  vs.  Doff,  23  Cal.,  p.  696.    A  judgment  binds 
only  parties  and  privies. — Beckett  vs.  Solover,  7  Cal., 
p.  228.    Except  in  some  cases  ^or  specific  purposes. — 
Davidson  vs.  Dallas,  8  Cal.,  p.  227.    A  purchaser  of 
land,  subsequent  to  a  suit  brought  against  his  vendors 
to  quiet  title,  and  to  notice  lis  pendens  filed  in  the 
County  Recorder's  ofiSce,  is  a  mere  volunteer,  and  is 
bound  by  the  judgment. — Gregory  vs.  Haynes,  13  Cal., 
p.  494.    One  in  the  possession  of  land,  who  is  neither 
a  party  nor  privy  to  a  judgment  for  the  recovery  of 
possession,  is  not  bound  by  the  judgment,  nor  can  he 
be  dispossessed  by  virtue  of  a  writ  issued  upon  it,  nor 
is  it  evidence  against  him. — Le  Hoy  vs.  Rogers,  30  Cal., 
p.  229. 

12.  Recitals  in  a  Judgment.— The  recitals  in  a 
several  judgment  against  one  of  a  number  of  defend- 
ants, that  in  a  former  judgment  in  the  same  action, 
the  name  of  this  defendant  was  stricken  out  on  plain- 
tiff's motion,  may  be  contradicted  by  the  recitals  in  the 
former  judgment. — Leese  vs.  Clark,  28  Cal.,  p.  33. 
The  recital,  that  summons  was  served,  is  conclusive  of 
the  fact  in  a  collateral  proceeding. — Sharp  vs.  Lumley, 
34  Cal.,  p.  611.  And,  generally,  as  to  the  effects  of 
recitals  in  judgments,  see  Hahn  vs.  Kelly,  34  Cal.,  p. 
391,  and  Sharp  vs.  Daugney,  33  Cal.,  p.  515. 

13.  Void  Judqmkntb. — If  it  afiSrmatlvely  appears, 
upon  the  face  of  the  record,  that  a  personal  judgment 
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of  Court  of  general  jurisdiction  was  rendered  without 
the  Court  having  acquired  jurisdiction  over  the  pereon 
of  defendant,  the   judgment  is  void. — Whit  well  v*. 
Barhier,  7  Cal.,  p.  54;  Hahn  vs.  Kelly,  34  Cal.,  p.  391; 
Barrett  vs.  Casney,  34  Cal.,  p.  616;  Alders-on  vs.  Bell, 
9  Cal.,  p.  815;  McMinn  vs.  Whelan,  27  Cal.,  p.  309. 
"Where  a  summons  was  served  by  a  Deputy  Sheriff  and 
returned  with  the  following  signature  to  the   return: 
**  Elijah  T.  Cole,  D.  S.,"  and  judgment  was  rendered 
by  default,  it  was  held:  that  the  judgment  was  null 
and  void,  for  want  of  jurisdiction. — ^Rowley  vs.  How- 
ard, 23  Cal.,  p.  401;  see  Hahn  vs.  Kelly,  34  Gal.,  p. 
391.    A  judgment  by  default,  entered  by  the  Clerk, 
where  there  has  been  no  service  of  summons  or  appear- 
ance, is  utterly  void. — Glidden  vs.  Packard,  28  Cal.,  p. 
649.    When  the  Clerk  has  authority  to  enter  judgment 
out  of  Court  by  default,  but  in  the  exercise  of  his 
authority  makes  a  mistake  as  to  the  amount,  the  judg- 
ment is  only  erroneous;  but  wliore  he  enters  a  kind  of 
judgment  which  ho  has  no  authority  to  enter  without 
the  direction  of  the  Court,  the  judgment  is  void.— 
Bond  vs.  Pacheco,  30  Cal.,  p.  5'iO;  see,  also,  Steanw 
vs.  Aguirre,  7  Cal.,  p.  448;  and  Lewis  vs.  Clarkin,  18 
Cal.,  p.  399.    If  a  judgment  is  void  for  want  of  juris- 
diction it  is  not  cured  by  the  appearance  of  the  defend- 
ant for  the  purpose  of  moving  to  set  it  aside. — Gray  vs. 
Hawes,  8  Cal.,  p.  568.    If  the  defendant  was  served 
with  process,  though  he  was  sued  by  a  wrong  name, 
the  judgment  is  not  void. — Welch  vs.  Kirkpatrick,  SO 
Cal.,  p.  202.     A  judgment  against  an  infant,  which 
does  not  give  the  infant  a  day  after  arriving  at  age  to 
show  cause  ag^ainst  it,  is  not,  for  that  reason,  void.-- 
Joyce  vs.  McAvoy,  31  Cal.,  p.  273. 

14.    Collateral    Aitacks    ov    Judomknts.— A 
judgment  void  upon  its  face  may  be  attacked  anywhere, 
directly  or   collaterally,  either  by  parties    or  stran- 
gers.—Forbes  vs.  Hyde,  31  Cal.,  p.  342;  Whitwell 
vs.  Barbier,  7  Cal.,  p.  54;  McMinn  vs.  Whelan,  27 
Cal.,  p.  309;  Hahn  vs.  Kelly,  34  Cal.,  p.  391.     But 
if  it  is  only  erroneous,  it  can  only  be  attacked  by 
direct  proceedings  against  the  judgment. — Hahn  vs. 
Kelly,  34  Cal.,  p.  391,  and  cases  cited,  supra.    A  judg- 
ment by  default,  if  summons  has  been  served  on  de- 
fendant, cannot  be  attacked  collaterally  for  an  irregu- 
larity of  service,  nor  for  a  defective  return.     The 
defendant  must  assert  his  rights  by  appeal  from  the 
judgment.  —  Dorente   vs.    Sullivan,   7    Cal.,  p.  279. 
"Where   several   persons,  members  of  a  joint  stock 
company,  were  sued  as  such,  and  the  action  was  dia- 
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continued  as  to  B.,  one  of  the  defendants,  and  judp^- 
meni  w^a  taken  against  all  the  others,  upon  which 
execution  was  subsequently  issued,  and  the  property 
of  one  M.,  who  was  not  a  party  to  the  suit,  taken  to 
satisfy  the  same,  it  was  held:  that  M.  could  not,  by  suit 
in  equity  against  the  plaintiff  in  the  judgment,  set  it 
aside  upon  the  ground  that  the  discontinuance  of  the 
suit  as  to  B.  was  a  discontinuance  as  to  all  of  the  de- 
fendants, and  that  the  judgment  could  not  be  attacked 
in  this  collateral  manner. — Markley  vs.  Rand,  12  Cal., 
p.  275.  The  recital  in  a  decree  **  that  defendants  had 
been  served  with  process,  or  had  waived  service,"  is 
sufficient  evidence  that  the  requisite  proof  was  pro- 
duced. In  the  absence  of  all  evidence  on  this  point 
the  presumption  would  be  in  favor  of  the  jurisdiction 
of  the  Court,  and  of  the  regularity  of  its  proceedings; 
and,  for  the  want  of  such  evidence,  the  decree  cannot 
be  impeached  in  a  collateral  action.  Nor  can  a  decree 
be  impeached  collaterally  because  entered  prematurely. 
The  remedy  is  by  a  direct  proceeding  in  the  action. — 
Alderson  vs.  Bell,  9  Cal.,  p.  315;  Hahn  vs.  Kelly,  34 
Cal.,  p.  391.  "Where  a  judgment  was  rendered  by 
confession  in  open  Court,  upon  an  allegation  •  of  in- 
debtedness and  appearance  of  the  parties,  whatever 
errors  intervened,  such  errors  cannot,  at  the  instance 
of  one  not  a  party  to  the  judgment,  be  invoked  to  set 
aside  or  show  the  judgment  a  nullity. — Cloud  vs.  El 
Dorado  County,  12  Cal.,  p.  128.  A  decree  of  the  Pro- 
bate Court,  ordering  a  claim  to  be  paid,  rendered  on 
petition  of  the  administrator,  is  final  and  conclusive, 
and  cannot  be  attacked  collaterally  nor  directly,  on 
the  ground  that  the  evidence  on  which  it  was  rendered 
was  insufficient. — Estate  of  Cook,  14  Cal.,  p.  130;  State 
vs.  McGlynn,  20  id.,  p.  233.  In  an  action  in  the  District 
Court,  on  a  bond  given  in  the  Court  of  Sessions — the 
Court  of  Sessions  having  declared  the  bond  forfeited 
for  non-appearance — the  sureties  cannot  defend  on  the 
ground  that  the  judgment  of  forfeiture  was  erroneous. 
They  cannot  thus  attack  the  judgment. — People  vs. 
Wolf,  16  Cal.,  p.  385.  Boards  of  Supervisors  are 
special  tribunals  with  mixed  powers,  administrative, 
judicial,  and  legislative,  and  jurisdiction  over  roads, 
ferries,  and  bridges.  Its  judgments  and  orders  can 
only  be  attacked  collaterally  when  there  is  a  want  of 
jurisdiction. — Waugh  vs.  Chauncey,  13  Cal.,  p.  12. 

15.  Effect  of  an  Alteration. — The  alteration  of 
a  judgment  without  notice,  so  as  to  include  a  party  not 
served  with  process,  if  not  void,  is  voidable,  at  the  elec- 
tion of  the  party.— Chester  vs.  Miller,  13  Cal.,  p.  561. 
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"Where  the  Court  makes  an  order  requiring  plaintiff  to 
appear  at  a  certain  time  ahd  show  cause  why  a  judg- 
ment in  his  favor  should  not  be  set  aside,  and  it  does 
not  appear  that  any  notice  was  given  of  the  time  at 
which  the  matter  was  to  be  heard,  it,  is  error  for  the 
Court  to  set  aside  the  judgment,  and  its  order  to  that 
effect  will  be  reversed  on  appeal. — Vallejo  vs.  Green, 
16  Cal.,  p.  161.  An  equitable  action  will  be  to  vacate 
a  judgment  fraudulently  altered  to  include  a  defendanl 
not  served  with  process,  and  not  originally  included  in 
the  judgment. — Chester  vs.  Miller,  13  Cal.,  p.  b61. 

16.  Effect  of  Appeal. — Where  an  appeal  from  a 
judgment  is  taken  to  the  Supreme  Court,  the  Court 
below  loses  control  over  the  judgment,  and  an  order 
amending  it  is  erroneous. — Bryan  vs.  Berry,  8  Cal.,  p. 
135. 

Judgment        578.     (§  145.)     Judgment  m<w   be   given    for  or 

may  be  for  ,      . 

or  against     affaiiist  One  or  more  of  several  plaintiiFs,  and  for  or 

one  of  the        ©  r  ?  . 

parties.  against  one  or  more  of  several  defendants;  and  it  may, 
when  the  justice  of  the  case  requires  it,  determine 
the  ultimate  rights  of  the  parties  on  each  side,  as  be- 
tween themselves. 

Note. — See  Section  414  of  this  Code.    If  there  are 
several  defendants,  having  no  community  of  interest 
or  property,  a  joint  judgment  for  affirmative  relief  in 
their  favor  is  erroneous. — Page  vs.  Fowler,  39  Cal.,  p. 
412.    In  Stearns  vs.  Aguirre,  6  Cal.,  p.  182,  it  was  held 
that,  in  an  action  hrought  jointly  against  two  defend- 
ants, on  a  joint  and  several  obligation,  the  entry  of 
final  judgment  on  default  against  one  of  the  defendants 
discharged  the  other.     In  cases  of  joint  and  several 
contracts,  the  plaintiff  may  elect  whether  he  will  sue 
the  defendants  severally  or  jointly;  but  plaintiff,  hav- 
ing elected  to  treat  his  demand  as  joint  for  the  purpose 
of  the  action,  he  must  be  governed  by  the  same  rules 
which  would  have  applied  if  his  contract  originally  had 
been  joint,  and  not  joint  and  several;  and  it  is  clearly 
error  to  enter  several  judgments  against  the  defend- 
ants.    But  see  Lewis  vs.   Clarkin,  18  Cal.,  p.  399. 
"Where  two  persons  are  sued  upon  a  joint  contract, 
judgment  may  be  had  in  favor  of  the  plaintiff  against 
one  of  the  defendants,  and  in  favor  of  one  of  the  de- 
fendants against  the  plaintiff. — Rowe  vs.  Chandler,  1 
Cal.,  p.  167.    Where  two  or  more  defendants  are  not 
liable  jointly,  a  joint  judgment  against  both  cannot 
be  sustained;  so  held  in  an  action  by  a  lessor  ^gmst 
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two  sub-tenants  of  his  lessee,  when  it  appeared  that  the 
sub-tenants  did  not  occupy  any  portion  of  the  premises 
jointly. — Pierce  vs.  Minturn,  1  Cal.,  p.  470.  A  judg- 
ment in  an  action  against  the  sureties  on  an  official 
bond,  for  a  defalcation  of  the  principal,  should  first 
determine  the  amount  of  the  defalcation,  and  then  pro- 
ceed with  a  separate  judgment  against  each  of  the 
sureties  for  the  full  amount  for  which  he  made  himself 
liable  in  the  bond,  and  costs,  and  with  a  provision  that 
each  judgment  shall  be  satisfied  by  the  collection  or 
payment  of  the  amount  of  the  defalcation  and  costs. — 
People  vs.  Rooney,  29  Cal.,  p.  642;  People  vs.  Edwards, 
9  Cal.,  p.  286.  Where  an  action  is  brought  by  one  of 
several  persons  claiming  title  from  a  common  source, 
on  his  own  behalf  and  in  behalf  of  all  others  interested 
in  the  same  manner  as  himself,  on  the  ground  of  fraud, 
to  set  aside  a  deed  executed  to  others  by  the  same 
grantor  under  whom  plaintifif  claims,  the  parties  named 
in  the  complaint,  for  whose  benefit  the  action  is  bi*ought, 
are  entitled  to  the  benefit  of  the  judgment  •declaring 
the  deed  fraudulent. — Hurlburt  vs.  Butenop,  27  Cal., 
p.  54.  Where  a  decision  is  made  in  an  equitable  action 
on  any  particular  subject  matter,  the  rights  of  all  per- 
sons whose  interests  are  immediately  connected  with 
that  decision,  and  afibctcd  by  it,  should  be  provided 
for. — McPherson  vs.  Parker,  30  Cal.,  p.  455. 

Where  three  persons  are  sued  on  a  promissory  note 
given  by  one  of  the  parties  in  the  name  of  all,  as  part- 
ners, and  the  evidence  fails  to  show  the  partnership,  or 
the  authority  of  the  party  making  the  note,  and  one  of 
the  parties  is  nonsuited,  a  judgment  taken  against  the 
other  two  was  held  valid. — Stoddard  vs.  Van  Dyke,  12 
Cal.,  p.  438.  In  suit,  on  an  account  against  **  Randall 
&  Inas,"  partners,  the  former  only  being  served  with 
process,  a  joint  judgment  was  rendered  against  both. 
Meld:  void  as  against  the  party  not  served. — Inas  vs. 
Winspear,  18  Cal.,  p.  397.  Plaintiff  sells  goods  to  C. 
on  his  individual  account.  Subsequently,  C.  directs 
plaintiff  to  charge  the  goods  to  the  joint  account  of  C. 
and  J.,  which  is  done.  Plaintiff  sues  C.  and  J.  jointly. 
Proven,  that  C.  had  no  authority  to  bind  J.  Held : 
that  although  J.  is  not  liable,  judgment  may  be  ren- 
dered against  C;  that  our  statute  has  modified  the  com- 
mon law  rule — that,  in  suit  agaihst  several  joint  debtors, 
plaintiff  must  recover  against  all  or  none — so  far,  at 
least,  as  to  permit  judgment  against  a  portion  of  the 
defendants,  wherever  the  contract  purports  on  its  face 
to  be  the  contract  of  all  the  parties  sued,  and  it  turns 
out  in  proof  that  a  portion  only  are  liable.— Lewis  vs. 
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Clarkin,  18  Cal.,  p.  399.  In  suit  against  two  on  a  joint 
assessment  for  taxes,  judgment  may  be  rendered  aj^in&t 
one  of  the  defendants,  if  the  other  is  not  liable. — People 
vs.  Frisbie,  18  Cal.,  p.  402.  A  judgment  against  ono 
or  more  joint  guarantors  of  a  note  bars  the  action 
against  the  others.  The  entire  cause  of  action  is  merged 
in  the  judgment. — Brady  vs.  Kcynolds,  13  Cal.,  p.  31. 


Judgment 
may  be 


to  others. 


670.     (§  146.)     In  an  action  against  several  defend- 
party  wiT^  ants,  the  001111;  may,  in  its  discretion,  render  judgment 
proceed  as    agalnst  onc  or  more  of  them,  leaving  the  action  to  pro- 
ceed against  the  others,  whenever  a  several  judgment 
is  proper. 

Note. — Where  some  of  the  defendants,  partners,  are 
not  served  with  summons,  the  plaintiff  may  proceed 
against  those  served. — Ingraham  vs.  Gildemeester,  2 
Cal.,  p.  88;  Hirshfield  vs.  Franklin,  6  Cal.,  p.  607.  A 
joint  judgment  in  ejectment,  against  defendants  seve- 
rally in  possession  of  separate  parcels  of  the  land  sued 
for,  is  erroneous. — Leese  vs.  Clark,  28  Cal.,  p.  26.  In 
an  action  upon  a  joint  or  several  bond,  where  all  the 
obligors  are  made  parties,  the  plaintiff  may  go  to  trial, 
if  he  elect  to  do  so,  before  all  the  defendants  are  served. 
People  vs.  Evans,  29  Cal.,  p.  429. 


Tho  relief 
to  bo 
avrarded 
to  the 
plaintiC 


680.  (§  147.)  The  relief  granted  to  the  plaintiff, 
if  th^re  be  no  answer,  cannot  exceed  that  which  he 
shall  have  demanded  in  his  complaint;  but  in  any  other 
case,  the  Court  may  grant  him  any  relief  consistent 
with  the  case  made  by  the  complaint  and  embraced 
within  the  issue. 

NoTE.—l.  Belief,  whek  Judgment  is  by  de- 
fault.—If  tho  judgment  is  by  default,  tho   Court 
cannot  grant  any  greater  relief  than  that  prayed  for  in 
the  complaint  and  specified  in  the  summons. — Lamp- 
ing vs.  Hyatt,  27  Cal.,  p.  102;  Gautier  vs.  English,  29 
Cal.,  p.  165;  Raun  vs.  Rejmolds,  11  Cal.,  p.  19;  Gage 
vs.  Rogers,  20  Cal.,  p.  191;  Parrott  vs.  Den,  34  Cal., 
p.  79;  McComb  vs.  Reed,  28  Cal.,  p.  289.    If  the  com- 
plaint does  not  contain  a  prayer  for  a  judgment  in  coin, 
a  judgment  by  default  in  coin  cannot  be  taken. — Lamp- 
ing vs.  Hyatt,  27  Cal.,  p.  102.    A  judgment  rendered 
in  an  action  on  contract  in  favor  of  plaintiff  on  the 
complaint  alone,  after  striking  out  an  answer  previ- 
ously filed  by  defendant,  is  in  effect  a  judgment  by 
default,  and  is  therefore  erroneous  if  rendered  for  ft 
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greater  amount  than  that  for  which  the  summons 
^  stated  judgment  could  be  taken. — Lattimer  vs.  Kyan, 

20  Cal.,  p.  628.  A  judgment  entered  by  the  Clerk  upon 
de&ult,  for  an  amount  greater  than  is  demanded  in  the 
prayer  of  the  complaint,  and  specified  in  the  summons, 
is  not  void,  but  is  simply  erroneous,  and  may  be  en- 
forced until  modified. — Bond  vs.  Pacheco,  30  Cal.,  p. 
631. 

2.  Relief — After  Issue  Joined.  —  Where  an 
answer  is  filed  the  Court  may  grant  any  relief  con- 
sistent with  the  case  made  by  the  complaint  within  the 
issue. — Savings  and  Loan  Society  vs.  Thompson,  33 
Cal.,  p.  347;  34  Cal.,  p.  47;  Cassacia  vs.  Phoenix  Ins. 
Co.,  28  Cal.,  p.  628.  But  the  facts  proved  or  adniitted 
must  clearly  justify  the  relief  granted.  —  Nevada 
County  and  Sacramento  Canal  Company  vs.  Kidd, 
37  Cal.,  p.  282. 

3.  Mandamus— Quo  "Warranto. — The  provisions 
of  this  section  are  applicable  to  proceedings  by  man- 
date and  quo  warranto. — People  vs.  Board  of  Super- 
visors of  San  Francisco,  27  Cal.,  p.  655. 

581.     (§  148.)    An  action  may  be  dismissed,  or  a  Action 

^^  ^  ^        "^  '  may  be 

judgment  of  nonsuit  entered,  in  the  following  eases:       ^^Muit 

1.  By  the  plaintiff  himself,  at  any  time  before  trial,  ®"*®'®^* 
npon  the  payment  of  costs,  if  a  counter  claim  has  not 

been  made.  If  a  provisional  remedy  has  been  allowed, 
the  undertaking  must  thereupon  be  delivered  by  the 
Clerk  to  the  defendant,  who  may  have  his  action 
thereon;  *  || 

2.  By  either  party,  upon  the  written  consent  of  the 
other; 

3.  By  the  Court,  when  the  plaintiff  fails  to  appear 
on  the  trial,  and  the  defendant  appears  and  asks  for 
the  dismissal; 

4.  By  the  Court,  when,  upon  the  trial,  and  before 
the  final  submission  of  the  -case,  the  plaintiff  aban- 
dons it; 

5.  By  the  Court,  upon  motion  of  the  defendant, 
when,  upon  the  trial,  the  plaintiff  fails  to  prove  a 
sufficient  case  for  the  jury. 

64— Vol.  I. 
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The  dismissal  mentioned  in  the  first  two  sub- 
divisions is  made  by  an  entry  in  the  Clerk's  roister. 
Judgment  may  thereupon  be  entered  accordingly. 

Note. — 1.  By  the  Plaintipp. — Plaintiff  may  take 
a  nonsuit  at  any  time  before  the  jury  retires,  if  a  coun* 
ter  claim  has  not  been  made. — Hancock  Ditch  Co.  vs. 
Bradford,  13  Cal.,  p.  637;  Brown  vs.  Harter,  18  CaL, 
p.  76.  Plaintiff  has  not  the  absolute  right  to  dismisg 
or  take  a  nonsuit  after  the  case  has  been  finally  sub- 
mitted and  the  jury  has  retired. — Brown  vs.  Harter,  18 
*  Cal.,  p.  76.    Nor  has  the  Court  any  authority  to  enler 

an  order  of  dismissal  without  the  consent  of  defendant. 
Hienlin  vs.  Castro,  22  Cal.,  p.  101.    C,  one  of  four 
defendants  in  ejectment,  moved  to  transfer  the  action 
to  a  United  States  Court  on  the  ground  ot  his  alienage, 
and  an  order  was  made  staying  all  proceedings  uniil  • 
the  motion  could  be  heard.    Before  the  hearing  of  the 
motion,  plaintiff  dismissed  the  action  as  to  C.  and  one 
other  defendant,  and  took  judgment  against  the  other    ' 
two  who  had  made  de&ult.    C.  afterwards  insisted    i 
upon  his  motion,  and  filed  aflSdavits  tending  to  show    , 
that   the  de&ulting  defendants  were   occupying  the    i 
premises  as  his  tenants,  and  were  colluding  with  the 
plaintiff.    The   motion  was   denied,  and  C,  having    I 
appealed  from  that  order  and  from  the  judgment,,  it    i 
was  held:  that  the  motion  was  properly  denied.— Beed    | 
vs.   Calderwood,  22  Cal.,  p.  468.     In  an  action  of 
ejectment  against  several  defendants,  the  plaintiff  may 
before  trial  dismiss  the  action  as  to  some  of  the  defend- 
ants, and  proceed  against  the  others. — Reed  vs.  Calder- 
H^  wood,  22  Cal.,  p.  463;  Diniick  vs.  Deringer,  32  Cal.,  p.     i 

488.    In  an  action  upon  a  joint  and  several  bond,  where 
all  the  obligors  are  made  defendants,  the  plaintiff  nuy 
go  to  trial,  if  he  elects  so  to  do,  before  all  the  defeod- 
ants  are  served,  and  may  dismiss  as  to  some  of  the 
defendants,  and  take  judgment  against  the  others.— 
People  vs.  Evans,  29  Cal.,  p.  429.    The  defendant  in 
his  answer  set  up  a  cross  demand,  and  prayed  affirma- 
tive relief.    Afterwards  a  stipulation,  signed  by  the 
attorneys  of  th^  parties,  was  filed,  whereby  it  was  pro- 
vided that  upon  the  trial  of  the  cause  an  account  might 
be  taken  of  th»  matter  thus  set  up;  that  the  stipulation 
should  be  regarded  as  a  compromise  of  the  counter 
claim,  and  that  the  counter  claim  should  be  deemed 
stricken  from  the  answer.    It  was  helcU  that  on  this 
state  of  the  record  the  Clerk  was  not  required  nor  au- 
thorized by  Sec.  148  of  the  Practice  Act,  in  the  absence 
of  any  direction  fjrom  the  Court  or  counsel  of  the  de- 
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fendant,  to  enter  an  order  upon  request  of  plaintiff 
dismissing;  the  action.  The  construction  of  the  plead- 
ings and  stipulation,  and  determination  of  the  rights  of 
the  parties  with  respect  to  the  counter  claim  under 
them,  required  the  exercise  of  judicial  functions. — 
People  vs.  Loewy,  29  Cal.,  p.  264.  Plaintiff  is  not 
bound  to  .tender  costs;  the  provisions  only  subject  him 
to  the  liability.— Hancock  Ditch  Co.  vs.  Bradford,  13 
Cal.,  p.  637. 

2.  Upon  Written  Consent.— If  a  plaintiff,  who  has 
appearedTby  attorney,  afterwards  stipulates  in  writing 
that  the  action  may  be  dismissed,  the  Court  should  not 
make  the  order  of  dismissal  unless  the  attorney  of 
record  assents  to  the  same. — Board  of  Commissioners 
vs.  Younger,  29  Cal.,  p.  147. 

3.  When  the  Plaintifp  pails  to  Appear.— 
When  the  plaintiff  fails  to  appear  on  the  trial,  and  the 
defendant  appears  and  moves  for  a  dismissal  or  non- 
suit, the  Court  must  grant  the  motion. — Peralta  vs. 
Manea,  3  Cal.,  p.  185. 

4.  When  upon  the  Trial  the  Plaintiff  fails 
TO  Proye  his  Case,— The  Court  below  is  justified  in 
li^ranting  a  defendant's  motion  for  a  nonsuit  in  a  case 
where  the  evidence,  if  submitted  to  the  jury,  would 
not  have  supported  a  verdict  for  the  plaintiff. — Geary 
vs.  Simmons,  39  Cal.,  p.  224;  Hasten  vs.  Griffen,  33 
Cal.,  p.  Ill;  Stuart  vs.  Simpson,  1  Wend.,  p.  376; 
Cravens  vs.  Dewey,  13  Cal.,  p.  40;  Ringgold  vs.  Haven, 
1  Cal.,  p.  106;  People  vs.  Hanson,  1  Cal.,  p.  125;  Ma- 
teer  vs.  Brown,  1  Cal.,  p.  221 ;  Ensminger  vs.  Brown, 
23  Cal.,  p.  593.    But  the  motion  should  not  be  granted 

if  there  is  evidence  tending  to  prove  all  the  material  ^ 
allegations  of  the  complaint. —  McKee  vs.  Green,  31 
Cal.,  p.  418;  Ringgold  vs.  Haven,  1  Cal.,  p.  108;  Do 
Ro  vs.  Cordes,  4  Cal.,  p.  117;  Cravens  vs.  Dewey,  13 
Cal.,  p.  40.  The  Court  should,  of  its  own  motion, 
dismiss  a  case  based  upon  a  consideration  which  contra- 
venes public  policy,  whether  the  parties  take  the  objec- 
tion or  not. — Valentine  vs.  Stewart,  15  Cal.,  p.  387, 
Plaintiffs  may  be  nonsuited  upon  the  opening  statement 
of  their  counsel.— Hoffman  vs.  Felt,  Oct.  Term,  1867. 
Where,  in  an  action  on  a  verbal  contract,  several  dis- 
tinct promises  on  the  -part  of  defendants  were  alleged, 
and  were  denied  by  the  answer,  and  on  the  trial  the 
plaintiff  introduced  no  proof  except  as  to  one  of  the 
promises,  it  was  held:  that  this  was  not  ground  for  non- 
suit; that  the  provision  of  the  Code  required  a  relaza-* 
tion  of  the  common  law  rule  respecting  a  variance,  and 
that  it  being  apparent  that  defendants  were  not  sur- 
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prised  or  prejudiced  by  the  .failure  of  proof,  the  error 
ill  stating  the  agreement  should  have  been  disregarded. 
Peters  vs.  Foss,  20  Cal.,  p.  586.  In  an  action  of  eject- 
ment, one  of  several  defendants,  who  in  his  answer 
.disclaims  all  right,  title,  and  interest  in  the  premise?, 
but  also  denies  all  the  allegations  of  the  complaint,  and 
avers  that  "he  was  and  still  is  lawfully  seized  and  in 
possession  '*  of  the  land  claimed,  is  not  entitled  to  have 
the  action  dismissed  as  to  himself. — Pioche  vs.  Paul,  22 
Cal.,  p.  105.  In  an  action  against  four  ux>on  a  joint 
♦  contract,  the  plaintiff  adduced  no  evidence  to  establish 

the  joint  liability  of  all,  and  a  motion  for  a  nonsuit  was 
made  on  this  ground,  but  refused  by  the  Court,  and  judg- 
ment was  rendered  Against  all  the  defendants  jointly. 
It  was  held:  that  the  judgment  was  erroneous;  but  that 
the   plaintiffs  might   have  discontinued    the    suit  as 
against  those  not  shown  to  be  liable,  and  have  pro- 
ceeded to  judgment  against  those  whose  liability  was 
established,  upon  such  terms  and  conditions  as  should 
appear  to  bo  just. — Acquital  vs.  Crowell,  1  Cal.,  p.  191. 
If  the  complaint  avers  that  the  defendant  brought  a 
false  charge  against  the  plaintiff,  and  threatened  to 
publish  the  same  and  injunThis  credit  unless  he  paid  a 
false  account,  and  that  by  reason  of  the  false  charge 
and  threats  he  paid  the  same  without  other  considera- 
tion, and  prays  judgment  for  the  money  thus  paid,  the 
payment  of  the  money  without  consideration  is  the 
gist   of    the   plain  tiff  *s    cause  of  action,  and   if  he 
fails  to  offer  evidence  of  the  facts  tending  to  show 
a  want  of  consideration,  a  nonsuit  should  be  granted. 
Kohler  vs.  AVclls,   Fargo   &   Co.,  2«^  Cal.,  p.  607. 
"Where,  in  an  action  for  breach  of  verbal  contract, 
there  was  a  slight  difference  between  the  statement  of 
the  complaint  and  the  answer  of  the  promises,  on  the 
part  of  the  plaintiff,  which  were  the  consideration  of 
defendant's  promise,  but  no  issue  was  raised  by  the 
answer  as  to  the  pcrtbrmance  by  plaintiff  of  his  prom- 
ises, and,  on  the  trial,  plaintiff  rested  without  proof  a^ 
to  the  consideration,  it  was  held :  the  absence  of  proof 
on  this  point  was  not  ground  for  a  nonsuit. — Peters  v?. 
Foss,  20  Cal.,  p.  586.    In  an  action  of  ejectment,  a  non- 
suit should  be  granted  as  to  such  defendants  as  were 
not  in  possession  of  the  premises  at  the  commencement 
of  the  action. — Garner  vs.  Marshall,  0  Cal.,  p.  268.  In 
an  action  of  ejectment,  upon  disclaimer  of  jxjsscssion  or 
interest  in  the  property,  a  judgment  for  the  plaintiff 
cannot  be  entered.    When  such  disclaimer  is  relied 
upon,  the  proper  judgment  is  one  of  nonsuit. — Noe  v^* 
Card,  14  Cal.,  p.  576.    In  passing  upon  the  correctnotf 
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of  th^  ruling  of  the  Court  below  in  granting  a  nonsuit, 
the  Supreme  Court  will  consider  as  proven  every  fact 
which  the  evidence  tended  to  prove,  and  which  was 
essential  to  be  proven  to  entitle  the  plaintiff  to  recover. 
Bow  vs.  Gould  &  Curry  Silver  Mining  Co.,  31  Cal.,  p. 
630. 

5.  Befkbiee  may  grant  Nonsuit,— The  Referee, 
in  cases  referred  to  him,  takes  the  place  of  the  Judge, 
and  may  grant,  or  the  plaintiff  may  submit  to,  a  non- 
suit in  a  proper  case. — Plant  vs.  Fleming,  20  Cal.,  p,  92. 

6.  Discontinuance. — The  plaintiff  commenced  an  i 
action  of  forcible  entry  and  detainer  against  the  defend- 
ant, in  a  Juijtico's  Court.    The  Justice  certified  it  to 

the  District  Court.  It  was  held  :  that  the  transfer  was 
illegal,  and  did  not  defeat  the  plaintiff's  right  by  operat- 
ing as  a  dis<jontinuance. — Larue  vs.  Gaskins,  5  Cal.,  p. 
.507.  The  submiission  of  a  cause  to  arbitration  operates 
as  a  discontinuance. — Gunter  vs.  Sanchez,  I  Cal.,  p.  45. 

7.  Proceedings  on  Motion  for  Nonsuit  or  Dis- 
missal.— A  party  moving  for  a  nonsuit  must  state  in 
his  motion  the  precise  grounds  upon  which  he  relies,  so 
that  the  attention  of  the  Court  and  counsel  may  be 
directed  to  the  supposed  defects  in  the  plaintiff's  case.— 
People  vs.  Bauvard,  27  Cal.,  p.  474;  Kiler  vs.  Kimbal, 
10  Cal.,  p.  267. 

8.  Waiver. — Where  a  defendant,  after  moving  for 
a  nonsuit,  introduces  evidence  supplying  the  defect  in 
the  plaintiff's  testimony  on  which  the  motion  for  non- 
suit was  founded,  he  thereby  waives  his  motion,  and 
cannot  insist  upon  it  on  appeal. — Ringgold  vs.  Haven, 
1  Cal.,  p.  108;  Smith  vs.  Compton,  6  Cal.,  p.  24;  Per- 
kins vs.  Thornburgh,  10  id.,  p.  189;  Winans  vs.  Har- 
denbergh,  8  CaU,  p.  291.  Plaintiffs,  having  excepted 
to  the  ruling  of  the  Court  excluding  certain  evidence, 
and  take  in  consequence  of  such  ruling  a  nonsuit,  with 
leave  to  move  to  Set  it  aside,  do  not  waive  any  of  their 
rights  to  the  exception  taken. — Natoma  Water  and 
Mining  Co.  vs.  Clarkin,  14  Cal.,  p.  544. 

9.  Generally. — WHiere  a  complaint  disclosed  that 
the  same  subject  matter  had  been  litigated  between 
the  same  parties  in  a  prior  suit,  and  that  in  such  suit 
the  plaintiff  in  this  suit  had  set  up  the  same  equity 
which  he  claims  by  this,  the  action  will  be  ordered  to 
be  dismissed. — Barnett  vs.  Kilbourne,  3  Cal.,  p.  327, 
Where  the  complaint  in  an  action  on  a  bill  of  exchange 
describes  it  as  payable  to  the  order  of  A.,  and  the  bill 
offered  in  evidence  is  drawn  payable  to  B.,  it  is  a  vari- 
ance to  bo  taken  advantage  by  objecting  to  the  evi- 
dence, or  by  a  motion  of  nonsuit. — Farmer  vs.  Cram, 
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7  Cal.,  p.  185.  In  cases  of  nonsuit,  costs  ouf^ht  not  to 
be  taxed  by  way  of  indemnity. — Bice  vs.  Lieonard,  5 
Cal.,  p.  61. 

Another         682.     (§  149.)     In   every  case,  other  than   those 

judgments  .  J  ' 

merito^^*    mentioned  in  the  last  section,  judgment  must  be  ren- 
dered on  the  merits. 


CHAPTER  11. 


In  what 
cases 
Judgment 
may  be  had 
upon  the 
failure 
of  the 
defendant 
to  answer. 


JUDGMENT   UPON   FAILURE   TO   ANSWER. 

Section  585.  In  what  cases  judgment  may  be  had  upon  the  fkilure 

of  the  defendant  to  answer. 

686.     (§  150.)     Judgment  may  be  had,  if  the  de- 
fendant fail  to  answer  the  complaint^  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recov- 
ery of  money  or  damages  only,  if  no  answer  has  been 
filed  with  the  Clerk  of  the  Court  within  the  time 
specified  in  the  summons,  or  such  further  time  as  msLj 
have  been  gmnted,  the  Clerk,  upon  application  of  the 
plaintiff,  must  enter  the  default  of  the  defendant,  and 
immediately  thereafter  enter  judgment  for  the  amount 
specified  in  the  summons,  including  the  costs,  against 
the  defendant,  or  against  one  or  more  of  several  defend- 
ants, in  the  cases  provided  for  in  Section  414; 

2.  In  other  actions,  if  no  answer  has  been  filed  with 
the  Clerk  of  the  Court  within  the  time  specified  in 
the  summons,  or  such  further  time  as  may  have  been 
granted,  the  Clerk  must  enter  the  default  of  the  de- 
fendant; and  thereafter  the  planitiff  may  apply  at  the 
first  or  any  subsequent  term  of  the  Court  for  the  relief 
demanded  in  the  complaint.  If  the  taking  of  an  ac- 
count, or  the  proof  of  any  fact,  is  necessary  to  enable 
the  Court  to  give  judgment,  or  to  carry  the  judgment 
into  effect,  the  Court  may  take  the  account  or  hear 
the  proof;  or  may,  in  its  discretion,  orfer  a  reference 
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for  that  purpose.  And  where  the  action  is  for  the  Same. 
recovery  of  damages,  in  whole  or  in  part,  the  Court* 
may  order  the  damages  to  be-  assessed  by  a  jury;  or 
i^  to  determine  the  amount  of  damages,  the  examina- 
tion of  a  long  account  be  involved,  by  a  reference  as 
above  provided; 

3.  In  actions  where  the  service  of  the  summons  was 

by  publication,  the  plaintiff,  upon  the  expiration  of 

the  time  for.  answering,  may,  upon  proof  of  the  pub- 

^jpation,  and  that  no  answer  has  been  filed,  apply  for 

judgment;  and  the  Court  must  thereupon  require  proof 

to  be  naade  of  the  demand  mentioned  in  the  com- 

plaint;  and  if  the  defendant  be  not  a  resident  of  the 

State,  must  require  the  plaintiff  or  his  agent  to'  be 

examined  on  oath  respecting  any  payments  that  have 

been  made  to  the  plaintiff,  or  to  any  one  for  his  use, 

on  account  of  such  demand,  and  may  render  judgment 

for  the  amount  which  he  is  entitled  to  recover. 

Note.— 1.  Generally. — A  judgment  by  de&ult 
entered  before  the  expiration  of  the  full  time  allowed 
for  answering,  wiU  be  revered  on  appeal. — Burt  vs. 
Scranton,  1  Cal.,  p.  416.  So,  too,  will  a  Judgment 
entered  by  default  when  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. — Hallock 
vs.  Jaudin,  34  Cal.,  p.  167.  In  proceedings  to  contest 
the  elections  of  county  officers,  the  contestant  is  not 
permitted  to  take  judgment  by  default. — Keller  vs. 
Chapman,  April  Term,  1868.  Where  a  complaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action,  judgment  thereon  by  default  will  be  reversed 
*  on  appeal. — Hallock  vs.  Jaudin  &  Co.,  October  Term, 

1867.  A  default  may  be  taken  against  a  municipal 
corporation. — Hunt  vs.  City  of  San  Francisco,  11  Cal., 
p.  250.  A  judgment  by  default  may  be  rendered 
against  a  corporation  incorporated  under  the  laws  of 
two  States. — Dodge  vs.  The  Mariposa  Co.,  October 
Term,  1867.  A  judgment  by  default  may  be  taken 
against  an  administrator. — Chase  vs.  Swain,  Adminis- 
trator, 9  Cal.,  p.  130.  A  judgment  by  default  can  be  ' 
rendered  upon  an  unliquidated  demand,  where  the 
defendant  has  been  notified  in  the  summons  of  the 
amount  for  which  plaintiff  will  take  judgment.— Hart- 
man  vs.  Williams,  4  Cal.,  p.  254.    A  default  on  a  com- 
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plaint  containing  special  counts  defectively  stated  will 
support  a  judgment — the  default  is  confessitiii  of  the 
indebtedness  for  the  causes  and  on  the  accounts  allcgt'd 
in  the  complaint. — Hunt  vs.  San  Francifcco,  11  Cal.,  p. 
150.    In  all  cases  not  within  the  exception  of  the  htat- 
uto,  an  answer  without  a  verification  to  a  verified  com- 
plaint may  be  stricken  out  on  motion,  and  application 
for  judgment,  as  upon  default,  may  be  made  at  the 
same  time. — Brum  vs.  "Whiting,  9  Cal.,  p.  422.    "Where 
an  amended  complaint  in  ejectment  sets  up  title  ac- 
quired after  commencement  of  action,  and  a  judgment 
by  default  is  regularly  entered,  the  judgment  is  valid. 
Smith  vs.  Billett,  15  Cal.,  p.  23.    In  an  ac^tion  to  recover 
on  a  promissory  note,  and  to  establish  a  lien  for  the 
amount  upon  certain  real  estate  {purchased  with  money 
advanced  by  plaintiff  to  defendant,  and  for  which  ad- 
vance the  note  was  given,  the  Clerk  entered  judgment 
by  default  for  the  amount  of  the  note.    Plaintiff,  hav- 
ing  exhausted   his   remedies  on    this  judgment,  by 
execution  and  proceedings  supplementary  thereto,  ob- 
tained from  the  Court  a  decree  for  the  equitable  relief 
sought  in  the  complaint,  to  wit:  for  a  lien  upon  and  a 
sale  of  the  real  estate.     Held:  that  this  decree  was 
void — ^assuming  the  judgment  against  defendant  to  be 
valid.    Such  judgment,  if  valid,  terminated  the  con- 
troversy, and  whatever  related  to  the  merits  of  the 
case  was  merged  in  the  judgment.    But  it  is  doubuui 
whether  the  Clerk  could  enter  judgment  in  an  action  of 
this  nature,  without  application  to  the  Court. — KiU- 
ridge  vs.  Stevens,  16  Cal.,  p.  381.     A  motion  that  de- 
fendant will  move  to  dissolve  an  attachment  issued  in 
a  cause  is  not  such  an  appearance  in  an  action  as  author- 
izes the  Clerk  to  enter  a  judgment  by  default. — Glidden 
vs.  Packard,  28  Cal.,  p.  649.    A  judgment  in  <>}ectmcnt 
awarding  damages,  rendered  on  a  default,  will  not  bo 
reversed,  because  it  does  not  appear  that  the  Court 
examined  witnesses  as  to  the  amount  of  the  damages. 
Bimick  vs.  Campbell,  31  Cal.,  p.  238.    If  the  defendant 
demands  a  bill  of  particulars,  and  obtains  an  order  for 
leave  to  answer  within  ten  days  after  the  bill  is  served, 
and  a  bill  is  served  which  does  not  contain  the  items  of 
account,  the  Clerk  may  enter  a  default  and  judgment, 
if  the  defendant  fails  to  answer  within  ten  days  there- 
after.— Providence  Tool  Co.  vs.  Prader,  82  Cal.,  p.  634. 
A  demurrer  is  an  answer  within  the  meaning  o(  this 
section. — Oliphant  vs.  Whitney,  34  Cal.,  p.  25. 

2.  Clerk  Acts  Ministkriallt.— The  Clerk,  in 
entering  a  judgment  after  default,  acts  in  a  ministerial 
capacity,  and  cannot  enter  a  judgment  granting  any 
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relief  beyond  that  warranted  by  the  facts  stated  in  the 
complaint. — Gray  vs.  Palmer,  28  Cal.,  p.  416;  "Wal- 
lace vs.  Eldredjje,  27  Cal.,  p.  495;  Kelly  vs.  Van 
Austin,  17  Cal.,  p.  564;  Wilson  vs.  Cleaveland,  30 
Cal.,  p.  192;  Leese  vs.  Clark,  28  Cal.,  p.  33;  Provi- 
dence Tool  Co.  vs.  Prader,  32  Cal.,  p.  684;  Oliphant 
vs.  AVhitney,  34  Cal.,  p.  25.  When  the  law  declares 
what  the  judgment  shall  be,  a  judgment  on  default  is 
the  judgment  of  the  law,  not  of  the  Clerk. — Harding 
vs.  Cowing,  28  Cal.,  p.  212.  If  a  demurrer  is  filed 
within  the  time'  allowed  for  answering,  the  Clerk 
cannot  enter  default  or  judgment,  because  the  de- 
murrer was  not  served  upon  the  opposite  attorney. 
The  Clerk  cannot  hear  evidence  and  determine 
whether  the  demurrer  or  answer  has  been  served  or 
not. — Oliphant  vs.  Whitney,  34  Cal.,  p.  25.  The  entry 
of  default,  in  the  proper  case,  is  a  ministerial  act,  to  be 
performed  by  the  Clerk;  and  the  disqualification  of  the 
Judge  does  not  disqualify  the  Clerk. — People  vs.  De 
Carrillo,  35  Cal.,  p.  37. 

3.  Recitals  by  Clebk. — Not  necessary  that  the 
Clerk  should  insert  in  the  judgment  a  recital  of  his  ex- 
position of  the  preceding  facts. — Leese  vs.  Clark,  28 
Cal.,  p.  33. 

4.  Default,  whkn  Service  is  made  on  por- 
tion OF  Defendants  only. — Where  two  defendants 
are  jointly  sued,  and  service  had  on  both,  the  Clerk  of 
the  Court  has  no  authority  to  enter  judgment  by  default 
against  one,  and  his  act  in  so  doing  is  without  color  of 
law. — Stearns  vs.  Aguirre,  7  Cal.,'  p.  449.  But  see 
Kelly  vs.  Austin,  post.  In  an  action  against  defendants 
jointly  and  not  severally  liable,  a  portion  only  of  them 
wore  served  with  process.  Held:  that  the  Clerk  could 
not,  on  the  application  of  plaintiff,  enter  judgment  upon 
default  against  parties  served  only,  and  that  judgment 
so  entered  is  void.  The  proper  course  in  such 'a  case 
being  to  enter  judgment  against  all  the  defendants, 
but  so  as  to  be  enforced  against  the  joint  property  of 
all,  and  the  property  of  those  served. — Kelly  vs.  Aus- 
tin, 7  Cal.,  p.  564.  But  see  Tay,  Brooks  &  Co.  and 
Backus  vs.  Uawley,  29  Cal.,  p.  95,  in  which  it  is  sub- 
stantially held  that  such  a  judgment  is  invalid.  See, 
also,  Sec.  414  of  this  Code.  If  persons  are  served  who 
are  not  named  in  the  complaint,  either  by  real  or  ficti- 
tious names,  it  is  error  to  render  judgment  against 
them  by  default. — Lamping  vs.  Hyatt,  27  Cal.,  p.  102. 

5.  Proof  of  Facts  not  Required.— Where  the 
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complaint  is  verified,  and  the  defendant  fiiils  to  answer, 
plaintiff  is  entitled  to  judgement  on  the  complaint  with- 
out proof  of  the  facts. — Tuolumne  Redemption  Co.  vs. 
Patterson,  18  Gal.,  p.  415;  Lick  vs.  Stoclcdale,  id.,  pr 
219.  See  exceptions  under  Subds.  2  and  3  of  this  sec- 
tion. 

6.  Coin  Judgments.— If  the  note  sued  on  is  payable 
in  money  generally,  and  the  complaint  contains  a  copy 
of  the  same,  the  Clerk  cannot,  after  default,  enter  judj?- 
ment  payable  in  gold  coin. — Wallace  vs.  Eldridge,  27 
Cal.,  p.  495.    If  the  complaint  in  an  action  on  a  judg- 
ment contains  an  allegation  that  the  judgment  sued  on 
was  rendered  payable  in  gold  coin,  and  defendant  makes 
default,  the  Clerk  should  enter  judgment  payable  in 
the  same  kind  of  money. — Wallace  vs.  Eldridge,  27 
Cal.,  p.  495.    In  an  action  upon  a  note  payable  in  gold 
coin,  if  the  defendant  suffers  a  default,  the  Clerk  may 
enter  a  judgment  against  him  payable  in  gold  coin. — 
Harding  vs.  Cowing,  28  Cal.,  p.  212;  Galland  vs.  Lewis, 
26  Cal.,  p.  47. 

7.  Judgment  Entered  by  Order  of  Court.— 
Upon  facts  found,  whether  by  report  of  Referee  or  spe- 
cial verdict  of  the  jury,  the  action  of  the  Court  must 
be  invoked  before  the  judgment  can  be  entered.- — ^Pea- 
body  vs.  Phelps,  9  Cal.,  p.  224.    If  a  demurrer  haa 
been  filed,  the  Clerk  cannot  enter  a  default  without  an 
order  of  Court.— Oliphant  vs.  Whiting,  34  Cal.,  p.  &. 
If  a  frivolous  demurrer  is  filed,  and  leave  is  not  asked 
to  file  an  answer,  it  is  not  error  for  the  Court  to  enter  a 
default  of  judgment  upon  overruling  the  demurrer.— 
Scale  vs.  McLaughlin,  28  Cal.,  p.  668.    If  an  answer 
is  filed  raising  an  issue,  and  a  trial  is  had,  and  witnesses 
are  sworn  and  examined,  and  the  Court  takes  the  case 
into  consideration,  it  cannot  then  strike  out  the  answer 
of  the  defendant  and  enter  his  default,  and  render  judg- 
ment for  plaintiff. — Abbott  vs.  Douglass,  28  Cal^  p.  295. 

8.  What  a  Default  Cures  or  Admits.— A  de- 
fective* allegation  of  a  fact  may  be  cured  by  default  or 
verdict,  but  not  the  entire  absence  of  any  allegation 
whatsoever. — Hentsch  vs.  Porter,  10  Cal.,  p.  555;  Bar- 
ron vs.  Frink,  30  Cal.,  p.  489;  People  vs.  Rains,  23 
Cal.,  p.  137;  Harlan  vs.  Smith,  6  Cal.,  p.  173;  Mc- 
Gregor vs.  Shaw,  11  id.,  p.  47;  Watson  vs.  Zimmer- 
man, 6  Cal.,  p.  47;  but  see  Paine  &  Dewey  vs.  Tread- 
well,  16  Cal.,  p.  243.    If  a  person  is  sued  by  a  fictitioas 
name,  and  the  return  of  the  Sheriff  on  the  summons 
shows  service  on  the  defendant  by  his  proper  name,  bs 
**John  Doe,  alias  Westfall,"  a  default  being  entered, 
judgment  may  be  rendered  against  the  defendant  in  bis 
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true  name,  Westfall,  without  proof  that  Doe  and  West- 
fall  are  the  same. — Curtis  vs.  Herrick,  14  Cal.,  p.  117. 

9.  Waivek. — The  acceptance  by  plaintiff's  attorney 
of  service  of  a  demurrer,  filed  by  a  defendant  after  his 
defkult  has  been  entered,  waives  the  default. — Hestres, 
Administrator,  vs.  Clements,  21  Cal.,  p.  425. 


CHAPTER  m. 

ISSUES — THE  MODE   OP   TRIAL  AnI)   POSTPONEMENTS. 

SsCTiON  588.  Issue  defined,  and  the  different  kinds. 

589.  Issue  of  law,  how  raised. 

590.  Issue  of  fact,  how  raised. 

591.  Issue  of  law,  how  tried. 

592.  Issue  of  fact,  how  tried.    When  issues  both  of  law  and 

fact,  the  former  to  bo  first  disposed  of. 

593.  Clerk  must  enter  causes  on  the  calendar,  to  remain  until 

disposed  of.     • 

594.  Parties  may  bring  issue  to  trial. 

595.  Motion  to  postpone  a  trial  for  absence  of  testimony, 

requisites  of. 

596.  In  cases  of  adjournment  a  party  may  have  the  testi- 
*  mony  of  any  witness  taken. 

588.     (§  151.)    Issues  arise  upon  the  pleadings  when  isaae 

dofin6dt 

a  iact  or  a  conclusion  of  law  is  maintained  by  the  one  and  the 

•^  different 

party  and  is  controverted  by  the  other.     They  are  of  ^*°^- 
two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 

Note. — Pardee  vs.  Schenck,  11  How.,  p.  500. 

580.     (§  152.  V   An  issue  of  law  arises  upon  a  demur-  issue  of 
rer  to  the  complaint  or  answer,  or  to  some  part  thereof,  raised. 

Note.— stats.  1854,  p.  62. 

590.     (§  153.)     An  issue  of  fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  con-  issue  of 

r  e>  f  fact,  how 

troverted  by  the  answer;  and,  raised. 

2.  Upon  new  matters  in  the  answer,  except  an  issue 
of  law  is  joined  thereon. 

KoTB.— Marshall  vs.  Shafter,  32  Cal.,  p.  176. 
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iMueof  591.     (§  154.)     An  issue  of  law  must  be  tried  by 

law.  how  ^  '    . 

tried,  tue  Court,  uuless  it  is  referred  uj)on  consent. 

NoTK. — A  trial  is  the  examination  before  a  compe' 
tent  tribunal,  according  to  the  law,  of  the  fact*,  or  a 
que.^tion  of  law  put  in  issue  in  a  cause  for  the  purpose  of 
determining  such  is^ue. — Mulford  v?.  Estudillo,  32  Cal., 
p.  131.  Until  a  decision  has  been  entered  in  the  min- 
utes, or  reduced  to  writing  by  the  Judge,  and  signed 
by  him,  and  iiled  with  the  Clerk,  a  case  has  not  been 
tried. — Uastinga  vs.  Hastings,  31  Cal.,  p.  95. 

Issue  of  592.     (§  155.)     j^  issue  of  fact  must  be  tried  by  a 

fact,  how  ... 

tried.  jury,  uuless  a  jury  trial  is  waived,  or  a  reference  be 
When  ordered,  as  provided  in  this  Code.  Where  there  are 
of  law      '  issues  both  of  law  and  fiict,  the  issue  of  law  must  be 

and  fact,  ' 

to  be^fiSr    ^^^  disposed  of. 

Note.— 1.  Definition  of  Trial. —  Mulford  vs. 
Estudillo,  32  Cal.,  p.  131;  Hastings  vs.  Hastings,  31 
Cal.,  p.  95,  cited  in  note  to  Sec.  591,  ante. 

2.  Matters  to  be  determined  by  ths  Jury.— 
Dedication  of  a  street  is  a  conclusion  of  fact,  to  be 
drawn  by  the  jury  from  the  circumstances  of  each  ca^e; 
the  whole  question  as  against  the  owner  of  the  soil 
being,  whether  there  is  sufficient  evidence  of  an  intAi- 
tion  on  his  part  to  dedicate  the  land  to  the  public  as  a 
public  highway. — Harding  vs.  Jasper,  14  Cal.,  p.  648. 
The  question  of  abandonment  of  a  mining  claim  is  a 
question  for  the  jury. — Waring  vs.  Crow,  11  Cal.,  p. 
371.    As  is  that  of  the  reasonableness  of  the  use  of 
.   water  to  be  determined  by  the  jury  upon  the  facts  and 
circumstances  of  each  particular  case. — Esmond  vs. 
Chew,  15  Cal.,  p.  143.    So  to  the  question  of  diligence. 
"Weaver  vs.  Eureka  Lake  Co.,  15  Cal.,  p.  274.    Ajid 
the  question  of  damages  in  an  action  of  trespass.— 
Drake  vs.  Palmer,  4  Cal.,  p.  11>   The  fact  whether  a 
structure  was  a  public  nuisance  is  a  question  for  the 
jur^'. — Gunter  vs.  Geary,  1  Cal.,  p.  467.    The  question 
of  malice,  in  an  action  for  malicious  prosecution,  is  for 
the  jury. — Potter  vs.  Seale,  8  Cal.,  p.  217.    In  an 
action  for  malicious  prosecution  of  a  suit  on  a  bill  ot 
exchange  which  was  paid,  whether  the  plaintiffs  in 
that  suit  knew  that  the  bill  was  in  fact  paid,  when  they 
sued,  is  a  question  for  the  jury. — Weaver  vs.  Page,  6 

Cal.,  p.  684.    The  existence  of  a  custom  is  a  question 

• 

for  the  jury  to  decide. — Panaud  vs.  Jones,  1  Cal.,  p* 
500.    The  question  of  notice  of  dissolution  of  partner- 


K- 
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Fhip  is  a  fact  for  the  jury. — Rabe  vs.  Wells,  3  Cal.,  p. 

151;   Treadwell  vs.  Wells,  4  id.,  p.  200.    Where  an 

/  action  was  brought  for  the  balance  of  an  account,  and 

the  answer  set  up  payment  by  a  promissory  note,  and 
I  the  plaintiff  replied  that  he  was  induced  to  receive  the 

I  note  by  fraud,  the  Court  held  that  it  was  one  of  the 

cases  where  the  party  was  entitled  to  a  trial  by  jury, 
and  that  it  could  not  be  referred  but  by  consent  of  the 
parties. — Seaman  vs.  Mariani,  1  Cal.,  p.  336.  Where 
the  boundaries  of  a  lot  of  land  are  uncertain,  the  loca- 
tion of  the  lot  is  a  question  for  the  jury. — Reynolds  vs. 
West,  1  Cal.,  p.  328;  Hicks  vs.  Davis,  4  Cal.,  p.  69. 
What  is  actual  and  what  is  constructive  possession  in 
many  cases  is  a  question  of  fact  for  the  jury. — O'Cal- 
la^han  vs.  Booth,  6  Cal.,  p.  65.  So,  too,  is  the  question 
of  the  dedication  of  the  premises  by  possession  as  a 
homestead. — Cook  vs.  McChristian,  4  Cal.,  p.  26. 

3.  Matters  to  be  determined  by  the  Court. — 
A  Court  does  not  require  the  verdict  of  a  jury  to  inform 
it  of  facts  occurring  in  the  presence  of  the  Court. — 
People  vs.  Judge  of  the  Tenth  Judicial  District,  9  Cal., 
p.  21.  A  party  cannot  try  his  case  before  a  Judge, 
without  objection,  and  after  he  has  lost  it  object  that 
the  case  was  not  tried  by  a  jury. — Smith  vs.  Brannan, 
13  Cal.,  p.  115.  If  there  is  no  dispute  as  to  the  facts, 
and  the  law  upon  those  facts  declares  a  transaction 
fraudulent,  there  is  no  question  for  the  jury. — Chenery 
vs.  Palmer,  6  Cal.,  p.  122.  What  facts  and  circum- 
stances constitute  evidence  of  carelessness,  is  a  question 
of  law  for  the  Court  to  determine.  But  what  weight 
the  jury  should  give  to  these  facts  and  circumstances 
is  for  the  juiy. — Gerke  vs.  California  Steam  Naviga- 
tion Co.,  9  Cal.,  p.  258,  After  judgment  by  default  in 
ejectment,  a  jury  trial  cannot  be  awarded. — Smith  vs. 
Billet,  15  Cal.,  p.  26.  Whether  a  judgment  entered 
in  the  Court  below  is  entered  in  accordance  with  the 
mandate  of  the  appellate  Court,  is  a  question  of  law, 
and  not  of  fact. — Leesc  vs.  Clark,  28  Cal.,  p.  33. 

4.  JxjRiKS— In  Equity  Cases.— The  language  of 
.  the  Constitution  as  to  trial  by  jury  was  used  with 

reference  to  the  right  as  it  exists  at  common  law.    The 
«  right  cannot  be  claimed  in  equity  cases,  unless  an  issue 

of  fact  be  framed  for  the  jury,  under  the  direction  of 
the  Court. — Koppikus  vs.  State  Capitol  Commis- 
sioners, 16  Cal.,  p.  248;  Smith  vs.  Rowe,  4  Cal.,  p.  7; 
Walker  vs.  Sedgwick,  5  Cal.,  p.  192;  Cahoon  vs. 
Levy,  5  Cal.,  p.  249.  A  Court  of  equity  may  direct, 
whenever  in  its  judgment  it  may  become  proper,  an 
issue  to  be  framed  upon  the  pleadings,  and  submitted 
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to  the  jury,— Curtis  vs.  Sutter,  15  Cal.,  p-  263;  Weber 
vs.  Marshall,  19  id.,  p.  447.  In  equity  cases,  the  Court 
below  may  disregard  the  verdict  of  a  jury. — Goode  vs. 
Smith,  13  Cul.,  p.  84.  Though  special  issues,  framed 
by  the  Court  according  to  equity  practice,  may  be 
tried  by  a  jury  in  equity  cases;  lyit  if  the  failure  to 
present  the  issues  is  the  result  of  plaintiff's  own  motioD, 
he  cannot  be  allowed  to  take  advantage  of  it. — ^Brewster 
vs.  Bours,  8  Cal.,  p.  505. 

5.  Jury — Mandamus  Casks. — In  an  application  for 
mandamus  to  compel  a  Judgp  to  sign  a  bill  of  excep- 
tions, which  the  petitioner  alleges  he  refuses  to  do, 
where  the  Judge  in  his  answer  avers  that  he  has  signed 
a  true  bill  of  exceptions,  and  that  the  one  presented  by 
the  relator  is  not  a  true  bill,  it  was  held  that  the  peti- 
tioner was  not  entitled  to  a  jury  to  try  the  issue. — ^Peo- 
ple vs.  Judge  of  the  Tenth  Judicial  District,  9  Cal., 
p.  21. 

6.  Generally. — Where  issues  of  law  and  fact  are 
both  raised,  the  issue  of  law  should  first  be  disposed  ofl 
Brooks  vs.  Douglass,  32  Cal.,  p.  208.  If  the  answer 
contains  a  legal  and  an  equitable  defense,  the  Court 
may  first  try  the  equitable  defense,  and  refuse  the  plain- 
tiff a  jury  trial,  and,  if  the  facts  warrant  it,  grant  the 
equitable  relief  prayed  for. — Bodley  vs.  Ferguson,  30 
Cal.,  p.  511. 

Clerk  must       593.     (§  156.)     The  Clerk  must  enter  causes  upon 

6ntor 

caosee        the  Calendar  of  the  Court  according  to  the  date  of 

on  the  o 

to  remJii     189^^.     Causes  ouce  placed  on  the  calendar  for  a  gen- 
dSposed  of.  ^ral  or  special  term,  if  not  tried  or  heard  at  such  term, 
•    must  remain  upon  the  caler^dar  from  Court  to  Court, 
until  finally  disposed  of.  • 

Parties.  *  594.  (§  157.)  Either  party  may  bring  an  issue  to 
g|2®  ^  trial,  or  to  a  hearing,  and  in  the  absence  of  the  adverse 
party,  unless  the  Court,  for  good  cause,  otherwise 
direct,  may  proceed  with  his  case,  and  take  a  dismis- 
sal of  the  action,  or  a  verdict,  or  judgment,  as  the 
case  may  require. 

Note.— See  Sec.  581  of  this  Code- 

595.  (§  158.)  A  motion  to  postpone  a  trial  on  the 
ground  of  the  absence  of  evidence  can  only  be  made 
upon  affidavit,  showing  the  materiality  of  the  evidence 
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expected  to  be  obtained,  and  that  due  diligence  has  Motion  to 

^  o  postpone 

beeu  used  to  procure  it.     The  Court  may  also  require  J^j*J.J^of 
the  moving  party  to  state,  upon  affidavit,  the  evidence  Jl^JSiteo' 
which  lie  expects  to  obtain;  and  if  the  adverse  party  ^^' 
thereupon  admit  that  such  evidence  would  be  given, 
and  tliat  it  be  considered  as  actually  given  on  the 
trial,  or  offered  and  overruled  as  improper,  the  trial 
must  not  be  postponed. 

Note. — 1.  Absence  of  Witnesses. — The  affidavitof 
a  party  moving  for  a  continuance,  on  the  ground  of  the 
absence  of  a  witness,  must  show  that  the  facts  expected 
to  be  proven  by  such  witness  are  material. — People  vs. 
Mellon,  40  Cal.,  p.  648;  Hawley  vs.  Stirling,  2  Cal.,  p. 
470;  Berry  vs.  Metzler,  7  Cal.,  p.  418.  An  affidavit 
which  merely  shows  that  the  desired  witness  resides  in 
another  county  from  that  of  the  place  of  trial,  and  that 
a  subpoena  has  been  placed  in  the  hands  of  the  Sheriff 
of  the  county  where  the  witness  resides,  and  has  been 
returned  not  served,  does  not  show  sufficient  diligence 
to  entitle  the  defendant  to  a  continuance. — People  vs. 
Williams,  24  Cal.,  p.  31.  Affidavits  must  show  due 
diligence  in  endeavoring  to  procure  the  attendance  of 
witnesses  and  in  preparing  the  trial. — People  vs. 
Baker,  1  Cal.,  p.  404.  The  party  must  have  resorted 
to  the  proper  legal  means  for  that  purpose,  or  must 
satisfy  the  Court  that  a  resort  to  such  means  would 
have  been  useless. — Kuhland  vs.  Sedgwick,  17  Cal.,  p. 
1^.  Where  the  answer  of  defendant  was  filed  May 
10th,  and  the  application  for  a  continuance,  to  take 
testimony  in  New  York,  was  filed  June  14th  of  the 
same  year,  during  which  interval  no  attempt  was  made 
'  to  sue  out  a  commission  for  the  purpose,  it  was  held 

that  this  is  not  a  sufficient  diligence  to  entitle  the  party 
to  a  continuance.— Pierson  vs.  Holbrook,  2  Cal.,  p.  698. 
Affidavits  for  a  continuance,  based  upon  the  ground  of 
absence  of  witnesses,  must  state  that  the  facts  expected 
to  be  proved  by  absent  witnesses  cannot  otherwise  be 
proved. — People  vs.  Quincy,  8  Cal.,  p.  89;  Pierce  vs. 
Payne,  14  Cal.,  p.  419;  People  vs.  Gaunt,  23  Cal.,  p. 
156.  Nor  is  it  sufficient  to  state  that  the  party  has  no 
other  witnesses  by  whom  he  expects  to  prove  the  same 
facts.— Pope  vs.  Dalton,  31  Cal.,  p.  218.  Affidavits  for 
a  continuance,  on  the  ground  of  absent  witnesses, 
should  state  that  the  testimony  wanted  is  not  simply 
cumulative,  and  cannot  be  proven  by  others,  and,  also, 
that  the  application  is  not  made  for  delay;  the  charac- 
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ter  of  the  diligence  ustd  in  trj-ing  to  obtain  the  attend- 
ance of  the  witness,  whether  by  exhaustin^i^  the  process 
of  the  law  or  otherwise,  should  also  be  stated. — People 
V8.  Thompson,  4  Cal.,  p.  240;  People  vs.  Quincy,  8  id,, 
p.  89;  Pierce  vs.  Payne,  14  id.,  p.  420.    ' 

2.  Absence  of  Counsel.— An.  action  was  com- 
menced September  9th,  1867,  and  the  demurrers  were 
filed  September  19th.  On  the  13th  of  November  fol- 
lowing the  cause  was  placed  on  the  calendar,  and  set 
for  trial  on  the  demurrers  for  the  14th.     On  the  14th 

'  defendants  asked  for  a  continuance,  on  affidavits  set- 
ting out  substantially  that  they  had  employed  attor- 
neys residing  in  a  county  distant  from  Kern  County, 
who  had  prepared  and  filed  demurrers,  and  had  informed 
them  that   the  cause  would    not   be  tried  until  the 
term  of  said  Court  for  December,  1867,  and  that  the 
attorney  would  then  be  in  attendance;   that  the  term 
then  being  held  was  an  adjourned  term  of  the  June 
Term,  1867,  and  that  they  could  not  procure  attendance 
of  their  attorneys,  and  were  taken  by  surprise;  that  one 
Bridger  was  a  material  witness  for  defendant  Menzel, 
and  lived  in  Los  Angeles,  and  Menzel  had  seen  him  sev- 
eral weeks  betbre,  when  he  promised  to  be  in  attendance, 
but  that  ho  had  not  comci  and  that  by  reason  of  the 
promise  and  what  the  attorney  told  them  they  had  taken 
no  steps  to  secure  the  witness*  deposition.    The  Court 
denied  the  motion  for  a  continuance)  and  on  the  15th  o( 
November  overruled  the  demurrers.    On  the  18th  the 
defendants  answered,  and  the  cause  was  set  for  trial  on 
the  19th.    On  appeal,  it  was  held:  that  it  was  not  error, 
under  the  circumstances,  to  deny  the  continuance  or 
overrule  the  demurrers. — Lightner  vs.  Menzel,  SSCaL, 
p.  459.    Where  a  case,  set  for  trial  on  a  particular  day, 
with  the  knowledge  and  consent  of  defendant 'a  attor- 
ney, and  he  then,  two  or  three  days  before  the  day  of 
trial,  goes  to  another  county  to  try  another  cause  there, 
a  continuance  was  denied. — Haight  vs.  Green,  19  Cal., 
p.  113. 

3.  Absknce  of  a  Party.— a  case  was  called  for 
trial  in  its  regular  place  on  the  calendar;  counsel  for 
defendant  moved  to  postpone  the  trial  for  three  days, 

■ 

on  account  of  the  temiwrary  absence  of  the  defendant. 
The  motion  was  based  upon  an  afiSda^it  of  the  business 
associate  of  the  defendant  to  tlie  effect  that  the  defend- 
ant had  gone  to  the  State  of  Nevada  a  few  days  pre- 
vious to  the  motion  on  important  private  business, 
and  that  afidant  knew  nothing  about  the  facts  of  the 
case,  but  believed  that  it  would  be  'impossible  to  try  it 
without  the  defendant's  presence,  as  the  facts  were  alto- 
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gether  within  his  knowledge,  and  that  he  did  not  know 
when  defendant  would  return,  but  he  expected  him  to 
do  80  within  a  few  days.  The  Court  denied  the  motion, 
and  upon  appeal  it  was  held  that  the  denial  did  not 
amount  to  an  abuse  of  discretion. — "Wilkinson  vs.  Par- 
-  rolt,  32  Cal.,  p.  102. 

4.  Newly  discovered  Evidence. — Material  testi- 
mony, discovered  at  too  late  a  period  to  produce  the 
same  at  the  trial,  is  good  grounds  for  a  continuance. — 
Bamy  vs.  Metgler,  7  CaU,  p.  418. 

6.  SuRPBiSB. — If  defendants  are  surprised  by  an 
amendment,  and  find  it  necessary  to  assume  a  different 
line  of  defense  in  consequence  of  it,  they  are  entitled 
to  a  continuance  to  prepare  for  their  defense. — Polk  vs. 
Coffin,  9  Cal.,  p.  58.  A  refusal  to  grant  a  continuance 
for  the  absence  of  witnesses  or  counsel,  under  circum- 
stances showing  that  the  party  or  his  counsel  was  sur- 
prised as  to  the  time  or  place  of  holding  Court,  is 
erroneous. — Ross  vs.  Austill,  2  Cal.,  p.  183.  If  a  party 
is  taken  by  surprise  by  an  extension  of  time  to  take  tes- 
timony before  a  referee,  and  by  the  testimony  thereby 
introduced,  he  is  for  that  reason  entitled  to  a  continu- 
ance.— People  vs.  Holden,  28  Cal.,  p.  129. 

6.  Discretion  of  the  Court. — Granting  or  refus- 
ing a  continuance  rests  very  much  in  the  sound  discre- 
tion of  the  Court. — Musgrove  vs.  Perkins,  9  Cal.,  p. 
211.  And  even  when  the  facts  show  that  the  action  of 
the  Court  below  approached  an  arbitrary  exercise  of 
its  discretion,  that  action  will  not  be  reviewed,  unless 
there  has  been  a  motion  for  a  new  trial,  and  the  appli- 
cation supported  by  the  affidavits  of  the  absent  witness, 
if  such  affidavits  can  be  obtained;  or  if  not,  then  it 
should  be  shown  to  the  Court  that  they  cannot  be 
obtained.  Unless  this  be  done  the  appellate  Court  will 
not  interfere,  in  civil  cases,  with  the  action  of  the  lower 
Court. — Pilot  Rock  Creek  Canal  Co.  vs.  Chapman,  11 
Cal.,  p.  161;  People  vs.  Gaunt,  23  Cal.,  p.  156.  The 
Judge,  after  having  heard  the  testimony  and  argu- 
ment of  counsel  in  a  case,  and  announced  orally  from 
the  bench  his  finding,  may  continue  the  case  until  the 
next  term  of  Court. — Hastings  vs.  Hastings,  31  Cal., 
p.^95. 

7.  Admissions  to  prevent  a  Continuance.— In 
criminal  cases,  on  a  motion  for  continuance  made  by 
defendant,  on  the  ground  of  the  absence  of  a  material 
witness,  based  on  a  sufficient  affidavit,  the  agreement 
of  the  District  Attorney  that  the  witness,  if  present, 
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would  have  deposed  as  averred  in  defendant's  affidavit, 
is  not  sufficient  to  warrant  overruling,  the  motion;  he 
should  have  agreed  that  the  facts  stated  were  true. — 
People  vs.  Diaz,  6  Oal.,  p.  240.  Where  the  plaintiff, 
to  avoid  the  continuance,  admits  that  a  witness  would 
testify  to  certain  facts  set  up  in  the  affidavit,  and  the 
trial  proceeds,  the  affidavit  becomes  evidence,  but  not 
conclusive  proof  of  its  contents. — Blankman  vs.  Valine, 
15  Cal.,  p.  645;  Boggs  vs.  Merced  Mining  Co.,  14  Cal., 
p.  358. 

8.  Gekeb ALLY.— Courts  are  liberal  in  granting  post- 
ponements; and  if  a  party  who  is  unprepared  for  trial 
at  the  time  of  the  calling  of  his  case  &ils  to  move  for 
a  continuance,  he  waives  his  want  of  preparation,  and 
cannot  afterwards,  when  judgment  has  gone  against 
him,  move  for  a  new  trial  on  this  ground. — Turner  vs. 
Morrison,  11  Cal.,  p.  21.    The  mistaken  advice  of  an 
attorney  to  his  client,  not  to  prepare  for  trial,  is  not 
ground  for  a  continuance. — ^Musgrove  vs.  Perkins,  9 
Cal.,  p.  211.    An  agreement  for  a  postponement  made 
of  counsel,  but  not  reduced  to  writing,  will  not  be 
regarded  by  the  Court. — Peralta  vs.  Mariea,  8  CaL, 
p.  187. 

696.     (§  664.)     The  party  obtaining  a  postpone- 
ment of  a  trial  in  any  Court  of  record  must,  if  required 
by  the  adverse  party,  consent  that  the  testimony  of 
any  witness  of  such  adverse  party,  who  is  in  attend- 
ance, be  then  taken  by  deposition  before  a  Judge  or 
Clerk  of  the  Court  in  which  the  case  is  pending,  or 
before  such  Notary  Public  as  the  Court  may  indicate, 
which  must  accordingly  be  done;  and  the  testimony 
so  taken  may  be  read  on  the  trial,  with  the  same 
effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 

Note.— stats.  1854,  p.  73. 
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ARTICLE  I. 


FOBMATION  OF  THE  JUKT. 

SscTXOX  600.  Jury,  how  drawn, 

601.  Challenges.    Each  party  entitled  to  four  peremptory 

challenges. 

602.  Grounds  of  challenge. 

603.  Challenges,  Jiow  tried. 

604.  Juiy  to  be  sworn. 

600.     (§  159.)     When  the  action  is  called  for  trial  Jury,  how 

^  '  drawn. 

by  jury,  the  Clerk  must  draw  from  the  trial  jury  box 
of  the  Court  the  ballots  containing  the  names  of  the 
jurors,  until  the  jury  is  completed,  or  the  ballots  are 
exhausted. 

Note. — The  original  section  contained  provisions  as 
to  the  number  to  compose  a  jury,  the  manner  of  sum- 
moning talesmen,  and  the  preparation  of  a  trial  jury 
box.  All  these  provisions  are  contained  in  Part  I  of 
this  Code,  Vol.  1,  pp.  123  to  139,  inclusive.  * 

1.  JuET— How  Constituted.— See  Sees.  190  to  196, 
inclusive,  ante. 

2.  Qualifications  and  Exemptions  of  Jubob^.— 
See  Sees.  198, 199,  200,  201,  ante.  A  party  who  accepts 
a  juror,  knowing  him  to  be  disqualified,  cannot  after- 
wards avail  himself  of  such  disqualification.— People 
vs.  Stonecifer,  6  Cal.,  p.  411. 

3.  Manner  of  Selectinq  and  Beturninq  Jurors. 
See  Sees.  204-210,  inclusive,  ante. 

4.  Time  and  manner  of  Dbawinq  Jurors.— See 
Sees.  214-221,  inclusive,  ante. 

5.  Manner  of  Summoning  Jurors.— See  Sees.  225, 
226,  227,  ante;  People  vs.  Bodriguez,  10  Cal.,  p.  59; 
People  vs.  Stuart,  4  id.,  p.  225.  Where  the  Sheriff  is  a 
party.— Pacheco  vs.  Hunsaker,  14  Cal.,  p.  120. 

6.  Manner  of  Impaneling  Jury.— See  Sees.  246, 
247,  ante.  In  a  criminal  case. — People  vs.  Scoggins, 
87  Cal.,  p.  676. 

7.  Ex^TusiNQ  Jurors.— See  Sec*  201,  ante;  People 
vs.  Arceo,  32  Cal.,  p.  40. 

601.      (§  161.)     Either  party  may  challenge  the  chaUenges. 
jurors,  but  where  there  are  several  parties  on  either 
Bide,  they  must  join  in  a  challenge  before  it  can  be 
made.     The  challenges  are  to  individual  jurors,  and 
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Eachparty  are  either  peremptory  or  for  caase.    Each  party  is 
peremptory  ^^^tled  to  four  peremptory  challenges. 

ch&lleoges. 

Note.— People  vs.  McCalla,  8  Cal.,  p.  803;  People 

vs.  Scoggins,  37  Cal.,  p.  679.    Each  party  has  a  ri^ht 

to  put  queptions  to  a  juror,  to  phow  not  only  that  there 

exists  proper  grounds  for  a  challenge  for  cause,  but  to 

elicit  facts  to  enable  the  party  to  decide  whether  or 

not  he  will  make  a  peremptory  challenge. — Watson 

vs.  Whitney,  23  Cal.,  p.  378;  People  vs.  Reyes,  5  Cal., 

p.  347. 

Grounds  of       602.     (§162.)     Cliallenffcs  for  causc  may  be  taken 
on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree, 
to  any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal 
and  agent,  to  either  party,  or  being  a  member  of  the 
family  of  either  party,  or  a  partner  in  business  with 
either  party,  or  surety  on  any  bond  or  obligation  for 
either  party; 

4.  Having  sei'ved  as  a  juror  or  been  a  witness  on  a 
previous  trial  between  the  same  parties,  for  the  same 
cause  of  action; 

5.  Interest  on  the  part  of  the  juror  in  the  event  of 
the  action,  or  in  the  main  question  involved  in  the 
action,  except  the  interest  of  the  juror  as  a  member 
or  citizen  of  a  municipal  corporation; 

6.  Having  formed  or  expressed  an  unqualified  opin- 
ion or  belief  as  to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  the  juror 
evincing  enmity  against,  or  bias  to^  either  party. 

Note.— 1.  Want  of  Qualifications.— See  Sees. 
198, 199,  200,  and  201,  ante,  and  Subdivision  2  of  note 
to  Sec.  600,  ante. 

2.  GoNSANQUiNiTT.— See  Sees.  1389  to  1393,  incla< 
sive,  of  the  Civil  Code. 

3.  JusoB  OR  Witness  on  former  Trial.— Where 
a  juror  had  been  accepted  by  both  parties,  and  subae- 
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quently,  during  the  examination  of  another  juror,  the 
fact  came  out  that  there  had  been  a  former  trial  of 
forcible  entry  and  detainer  for  the  same  ground  now  in 
dispute,  and  the  juror  accepted  then,  of  his  own  accord, 
stated  that  tlie  title  to  the  ground  had  been  spoken  of 
in  the  forcible  entry  case,  and  that  his  mind  was  made 
up  as  to  the  title,  and  the  plaintiffs  thereupon  chal- 
lenged him  for  cause,  and  the  Court  excused  him, 
defendants  resisting,  on  the  ground  that  it  was  too  late. 
Held:  not  error;  that  where  the  Court  below  exercised 
its  discretion  in  excusing  a  juror  to  attain  justice,  this 
Court  would  interfere  with  great  reluctance. — Grady 
vs.  Early,  18  Cal.,  p.  108.  That  a  jury  has  just  tried  a 
case  involving  the  liability  of  defendant  for  a  similar 
cause  of  action,  depending  on  the  same  general  con- 
siderations, does  not  render  a  member  of  it  incompe- 
tent to  sit  in  the  subsequent  case. — Algier  vs.  Steamer 
Maria,  14  Cal.,  p.  167. 

4.  Unqualified  Opinioks. — If  a  juror  heard  or 
read  a  statement  of  the  facts  of  a  case,  it  does  not,  of 
itself,  disqualify  him,  for  he  may  not  have  formed  or 
expressed  an  **  unqualified  opinion."  A  mere  impres- 
^on  or  suspicion  derived  from,  such  reading  or  hearing 
will  not  disqualify.  The  juror  must  have  reached  a 
conclusion,  like  that  upon  which  he  would  be  willing 
to  act  m  ordinary  matters. — People  vs.  Beynolds,  16 
CaU,  p.  12S.  In  an  action  of  ejectment  a  juror  who 
has  formed  an  opinion  adverse  to  the  validity  of  title 
under  which  defendants  claimed,  is  disqualified. — 
"White  vs.  Moses,  11  Cal.,  p.  68.  A  verdict  of  a  jury 
will  not  be  set  aside  on  tiie  ground  that  one  of  the 
jurors  "  knew  and  was  aware  of  the  circumstances  con- 
nected with  the  afifair,"  the  subject  matter  of  the  suit, 
where  no  objection  was  raised  until  after  verdict  ren- 
dered, and  it  not  appearing  that  he  had  formed  or  * 
expressed  an  opinion  before  the  trial,  or  was  in  any 
way  biased  in  favor  of  plaintifiT. — Lawrence  vs.  Collier, 

1  Cal.,  p.  37, 

5.  BiA8. — Each  party  has  a  right  to  put  questions  to 
a  juror,  to  show  not  only  tliat  there  exist  proper  grounds 
for  a  challenge  for  cause,  but  to  elicit  facts  to  enable  him 
to  decide  whether  he  will  make  a  peremptory  challenge 
or  not. — People  vs.  Reyes,  5  Cal.,  p.  347;  Watson  vs. 
Whitney,  23  Cal.,  p.  375.  Prejudice  has  no  dcgr^s. 
The  law  contemplates  that  every  juror  who  tries  a 
cause  shall  have  a  mind  free  from  all  bias  or  prejudice 
of  any  kind;  and  if  a  juror  is  prejudiced  in  any  man- 
ner, he  is  not  a  proper  person  to  sit  on  the  jury. — Peo-  . 
pie  vs.  Reyes,  5  Cal.,  p.  347.    A  juror  being  challenged, 
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"was  examined  before  triers,  and  asked  the  following 
questions:  1st.  Are  you  not  a  member  of  a  secret  and 
mysterious  order,  known  as  dnd  called  Know  Nothings, 
which  has  imposed  on  you  an  oath  or  obligation,  beside 
which  an  oath  administered  to  you  in  a  Court  of  justice, 
if  in  conflict  with  that  oath  or  obligation,  would  be  by 
you  disregarded?    2d.  Are  you  a  member  of  any  secret 
association,  political  or  otherwise,  by  your  oaths  or 
obligations  to  which  any  pr(^udice  exists  in  your  mind 
against  Catholic  foreigners?    3d.  Do  you   belong  to 
any  secret  political  society,  known  as  and  called  by  the 
people  at  large  in  the  United  States  Know  Nothings? 
and,  if  so,  are  you  bound  by  an  oath,  or  other  obliga- 
tion, not  to  give  a  prisoner  of  foreign  birth,  in  a  Court 
of  justice,  a  fair  and  impartial  trial?    The  Court  re- 
vised to  permit  the  juror  to  answer  the  questions.    On 
appeal,  the  refusal  was  held  to  be  error,  the  appellate 
Court  holding  that  a  person  who  had  taken  such  oaths 
would  be  grossly  unfit  to  act  as  a  juror. — People  ts. 
Reyes,  5  Cal.,  p.  347;  see,  also,  Watson  vs.  Whitney, 
23  Cal.,  p.  875.    A  person  who  knows  the  defendants 
who  declares  that  if  the  testimony  was  evenly  bal- 
anced, he  would  incline  to  their  side,  but  would  decide 
against  them  if  the  testimony  was  against  them,  and 
that  he  would  do  his  duty  as  a  juror  under  the  in- 
structions of  the  Court,  is  a  competent  juror.— Mc- 
Fadden  vs.  Wallace,  88  Cal.,  p.  51. 

6,  Mankeb  of  Taking  Objection.— A  general  chal- 
lenge for  cause,  without  specification  of  the  particular 
'  ground,  is  insufilcient.  The  Code  enumerates  several 
different  grounds  for  which  such  challenge  may  be 
taken,  and  a  designation  of  the  one  upon  which  any 
particular  challenge  rests  is  essential  to  its  considera- 
tion by  the  Court.  It  is  not  sufiUcient  to  say:  **  I  chal- 
lenge the  juror  for  cause.'* — Paige  vs.  O'Keil,  12  Cal., 
p.  483. 

Ohaiiepges,       603.     (§  163.)     Challenges  for  cause  must  be  tried 

now  tnoo. 

by  the  Court.  The  juror  challenged  and  any  other 
person  may  be  examined  as  a  witness  on  the  trial  ot 
the  challenge. 


Bwom. 


Jary_tobe  .604.  (§  160.)  As  soon  as  the  jury  is  completed, 
an  oath  must  be  administered  to  the  jurors,  in  sub- 
stance, that  they  and  each  of  them  will  well  and  truly 
try  the  matter  in  issue  between ,  the  plaintifti  and 
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to  the  evidence. 


NoTK. — ^The  term  "oath"  includes  "affirmation." — 
See  Subd.  7  of  Sec.  17,  ante. 
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CONDUCT  OF  THB  TKIAL. 

SscnoN  607.  Order  of  proceeding  on  trial. 

608.  Charge  to  the  jury.    Court  must  furnish  in  writing, 

upon  request,  the  points  of  law  contained  therein. 

609.  Special  instructions. 

610.  View  by  jury  of  the  premises. 

611.  Admonition  when  jury  permitted  to  separate. 

612.  Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  jury,  how  conducted. 

614.  May  come  into  Court  for  further  instructions. 

615.  Proceedings  in  case  a  juror  become  sick. 

616.  When  prevented  from  giving  verdict,  the  cause  may  be 

again  tried. 

617.  While  jury  are  absent,  Court  may  adjourn  from  time 

to  time.    Sealed  verdict.     Final  adjournment  dis- 
charges the  jury. 

618.  Verdict,  how  declared.    Form  of.    Polling  the  juiy. 

619.  Proceedings  when  verdict  is  informal. 

607.    "When  the  jury  has  been  sworn,  the  trial  must  Order  of 

prooeeding 

proceed  in  the  following  order,  unless  the  Judge,  for  ^^  ^^^^i- 
special  reasons,  otherwise  directs: 

1.  The  plaintiflf,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and 
offer  his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  Court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence 
upon  their  original  case; 

4.  When  the  evidence  is  concluded,  unless  the  case 
is  submitted. to  the  jury  on  either  side  or  on  both  sides 
without  argument,  the  plaintiff  must  commence  and 
may  conclude  the  argument; 
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5.  If  several  defendants,  having  separate  defenses, 
appear  by  different  counsel,  the  Court  must  determine 
their  relative  order  in  the  evidence  and  argument; 

6.  The  Court  may  then  charge  the  jury. 

Note. — "The  length  to  which  trials  are  now  pro- 
tracted is  a  matter  of  great  and  just  complaint.    The 
remedy  lies  chiefly  with  the  Courts.    If  they  would 
adhere    inflexibly  to   the  rule  that  a  question    once 
decided  shall  not  be  debated  anew,  and  would  stop  the 
examination  of  a  witness  when  he  has  been  already 
suficiently  examined,  a  vast  deal  of  time  might  be 
saved.    It  is  a  rule  in  the  English  Courts,  and  in  the 
Courts  of  some  of  our  States,  that  a  counsel  shall  stand 
while  he  is  examining  a  witness.    The  same  rule  would 
be  useful  here.     As  trials  are  now  sometimes  con- 
ducted, the  counsel  sits  leisurely  in  his  seat,  writing^ 
down  at  length  all  the  questions  and  answers,  and  the 
Court  meeting  at  ten  and  adjourning  at  three,  a  single 
witness  remains  under  examination  from  day  to  day, 
and  the  trial  lasts  for  weeks,  when  it  should  be  ended 
in  as  many  days.    *    *    *    With  resolution  on  the 
part  of  the  Courts,  and  a  few  rules,  such  as  they  should 
adopt,  we  are  persuaded  that  more  than  half  the  time 
now  spent  in  trials  might  be  saved." — Field,  Graham, 
and  Loomis. 

Charge  to  608.  (§  165.)  In  charging  the  jury  the  Court  may 
state  to  them  all  matters  of  law  which  it  thinks  neces- 
sary for  their  information  in  giving  their  verdict;  and, 
if  it  state  the  testimony  of  the  case,  it  must  inform  the 
jury  that  they  are  the  exclusive  judges  of  all  questions 

Court  must  of  &ct.    The  Court  must  famish  to  either  party,  at 

famish  in  .  •  •  •  /»  j  i 

writing,  the  time,  upon  request,  a  statement  in  writing  ot  the 

So^iSmts  P^ii^ts  of  l^w  contained  in  the  charge,  or  sign,  at  the 

wnudned  time,,  a  statement  of  such  points  prepared  and  sub- 

erein.  j^itted  by  the  counsel  of  either  party. 

Note.— 1.  Instructions  upon  Abstract  Proposi- 
tions.— If  the  Court  refuse  to  instruct  the  jury  upon  a 
point  in  relation  to  which  there  is  no  evidence,  it  is  not 
error. — Tompkins  vs.  Mahoney,  32  Cal.,  p.  231;  Conlin 
vs.  San  Jo86  R.  R.  Co.,  36  Cal.,  p.  404;  Mecham  vs. 
McKay,  37  Cal.,  p.  155.  An  instruction  may  be  sound 
as  an  abstract  proposition  of  law,  yet  have  no  applica- 
tion to  the  facts  of  the  case,  as  disclosed  by  the  evi- 
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deuce.  In  such  an  event  the  Court  may,  and  properly 
should,  refuse  the  instruction.  No  instruction  should 
ever  be  given  unless  there  is  some  evidence  before  the 
jury  to  which  it  is  applicable  upon  some  rational  theory 
of  the  case  logically  deducible  from  such  evidence. — 
People  vs.  Best,  39  Cnl.,  p.  691;  1  Cal.,  p.  385;  6  Cal., 
p.  217;  15  Cal.,p.  482;  24  Cal..  p.  28;  27  Cal.,  p.  614; 
30  Cal.,  p.  207;  32  Cal.,  p.  284;  Fairchild  vs.  California 
Staple  Co.,  13  Cal.,  p.  599;  Thompson  vs.  Paige,  16  Cal., 
p.  77;  Fowler  vs.  Smith,  2  Cal.,  pp.  39,  887;  Branger 
vs.  Chevalier,  9  Cal.,  p.  363.  Where  bo  question  of 
jurisdiction  of  the  Court  over  the  action  is  raised  by  the 
pleadings,  it  is  error  to  instruct  the  jury  "that  if  they 
believe  a  ceHain  fact  they  must  find  for  the  defendant, 
as  the  existence  of  that  fact  will  establish  a  want  of 
jurisdiction  over  the  case,*'  because  upon  the  pleadings 
such  a  verdict  would  bar  another  action,  if  rendered 
against  plaintiff  in  pursuance  of  such  an  instruction. — 
Fairbanks  vs.  Woodhouse,  6  Cal.,  p.  433.  It  is  not 
error  to  refuse  an  instruction  not  warranted  by  the 
pleadings  (Thompson  vs.  Lee,  8  Cal.,  p.  275);  nor  when 
there  is  no  evidence  on  the  question  of  fact  embraced 
in  the  instruction  (People  vs.  Hurley,  8  Cal.,  p.  390); 
nor  when  there  is  only  such  evidence  as  is  plainly  in- 
sufficient to  establish  it  (Seldon  vs.  Cashman,  20  Cal., 
p.  56);  nor  which  assumes  a  fact  tq  exist  respecting 
which  evidence  has  been  introduced  (Preston  vs.  Keys, 
23  Cal.,  p.  193);  nor  which  embraces  a  question  which 
comes-  properly  before  the  Court,  and  not  before  the 
jury  (Branger  &  Driard  vs.  Chevalier,  9  Cal.,  p.  353) 
nor  when  an  instruction  is  erroneous  on  its  face,  even 
though  the  error  would  be  insufficient  to  reverse  the 
judgment. — Visher  vs.  Webster,  13  Cal.,  p.  58. 

2.  INSTRUCTIONS  UPON  QUESTIONS  0¥  Fact.— The 
jury  are  the  judges  of  the  facts,  and  it  is  error  for  the 
Court  to  assume,  in  its  instructions  to  the  jury,  that  a 
certain  fact  exists,  and  then  submit  to  them  the  ques- 
tion whether  or  not  it  does  exist.— Cahoon  vs.  Marshall 
et  al.,  25  Cal.,  p.  198;  Cladwell  vs.  Center,  30  Cal.,  p. 
539.  If  the  Court,  in  an  instruction,  assumes  the  exist- 
ence of  a  fact-^and  the  assumption  in  the  condition  of 
the  case  could  not  be  productive  of  injury — the  judg- 
ment for  this  reason  will  not  be  reversed. — Bradley  vs. 
Lee,  38  CaL,  p.  366.  The  right  to  "state  the  testi- 
mony'*  does  not  authorize  an  expression  of  opinion  by 
the  Court. — Seligman  vs.  Kalkman,  8  Cal.,  p.  216; 
Battersby  vs.  Abbott,  9  Cal.,  p.  665;  Pico  vs.  Stevens, 
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18  Cal.,  p.  376;  People  vs.  Dick,  32  Cal.,  p.  213;  Tread- 
well  vs.  Wells,  Fargo  &  Co.,  4  Cal.,  p.  2fi0,  But  if 
the  answer  admits  the  facts  stated  in  the  complaint^ 
the  Court  may  direct  the  jury  to  find  for  plaintiff. — 
Xuhland  vs.  Sedgwick,  17  Cal.,  p.  123;  Blood  vs. 
Light,  31  Cal.,  p.  115. 

8.  What  should  not  be  left  to  Juby, — It  is 
error  for  the  Court  to  submit  to  a  jury  the  question  of 
the  legal  effect  of  written  documents  in  evidence. — 
Carpentier  vs.  Thirston  et  al.,  24  Cal.,  p.  268 ;f  Luck- 
hart  vs.  Ogden,  30  Cal.,  p.  548.  If  a  contract  is  to  be 
performed  within  a  reasonable  time,  the  question, 
**  What  is  a  reasonable  time?''  is  one  of  law,  and  niu«t 
be  determined  by  the  Court. — Luckhart  vs.  Ogden,  30 
Cal.,  p.  548. 

4.  CoNFLiCTiNa  Instructions.  —  Where  instruc- 
tions on  a  material  point  are  contradictory,  it  is  im]K>s- 
sible  for  the  jury  to  decide  which  should  prevail,  and 
it  is  equally  impossible,  after  the  verdict,  to  know  that 
the  jury  was  not  influenced  by  that  instruction  which 
was  erroneous,  as  the  one  or  the  other  must  necessarily 
be,  where  the  two  are  repugnant.  In  every  such  case 
the  verdict  must  be  set  aside. — Brown  vs.  McAllister, 
39  Cal.,  p.  577;  Clark  vs.  McElvy,  11  Cal.,  p.  161; 
Younge  vs.  P.  M.  S.  S.  Co.,  1  Cal.,  p.  854;  People  vs. 
Campbell,  30  Cal.,  p.  312.  It  seldom  occurs  that  a 
single  instruction,  given  for  the  purpose  of  presenting 
the  law  upon  a  point  arising  upon  more  than  one  fkct, 
contains  all  the  qualifications  and  provisos  that  would  be 
necessary  if  no  other  instructions  were  given;  but  it  is 
always  intended  that  such  instruction  shall  be  read 
together  with  the  other  instructions  upon  the  same 
point,  or  those  involving  a  consideration  of  the  same 
facts. — Bradley  vs.  Lee,  38  Cal.,  p.  366.  Instructions 
will  be  construed  with  reference  to  the  evidence. — 
Brummagim  vs.  Bradshaw,  39  Cal.,  p.  24. 

5.  Instructions  Substantially  Given.— If  the 
Court  has  already  properly  instructed  the  jury  upon  a 
given  point,  it  is  not  error  to  refuse  another  instructioQ 
upon  the  same  point. — Belden  vs.  Henriquez,  8  Cal., 
p.  87;  Davis  vs.  Periy,  30  Cal.,  p.  630;  People  vs. 
King,  27  Cal.,  p.  509;  People  vs.  Williams,  32  Cal.,  p. 
280.  But  the  reasons  for  the  refusal  should  be  stated,  so 
that  the  jury  may  not  be  misled* — People  vs.  Ramirez, 
13  Cal.,  p.  172;  People  vs.  Harley,  8  Cal.,  p.  390. 

6.  Instructions  Substantially  Correct. — If  the 
instructions,  taken  as  a  whole,  fairly  submit  the  ct«e 
to  the  jury,  the  verdict  will  not  be  disturbed  because 
some  instructions  were  refused  which  could  properly 
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have  been  given,  or  that  some  of  those  given  are  sub- 
ject to  verbal  criticism. — Brooks  vs.  Crosby,  22  Cal., 
p.  42. 

7.  Time  at  which  iNsxRUCTioifs  arb  hkquested. 
A  rule  of  Court  which  requires  counsel  to  file  and  sub- 
mit to  the  Court  any  instructions  they  may  offer,  before 
the  argument  is  closed,  does  not  operate  where  the 
cause  is  submitted  without  argument.  —  Tinney  vs. 
Endicott,  5  Cal.,  p.  102.  If  there  is  a  rule  of  Court 
requiring  instructions  to  be  handed  to  the  Judge  by  a 
certain  time  in  the  progress  of  the  trial,  it  is  not  error 
to  refuse  to  give  instructions  not  handed  to  the  Judge 
in  time.— Waldic  vs.  Dall,  29  Cal.,  p.  556. 

8,  Instbuctions  in  Particular  Actions. 
Acccmnt  Stated, — In  an  action  on  an  account  stated, 

where  the  only  evidence  was  that  of  a  witness  who  tes- 
tified that  defendant,  on  presentation  of.  the  account, 
admitted  it  to  be  correct,  and  promised  to  pay  it,  and 
the  Court  charged  the  jury  that,  if  they  believed  the 
testimony  of  the  witness,  they  must  find  for  the  plain- 
tiff the  amount  claimed,  and  they  so  found,  it  was 
held:  that  the  instruction  did  not  prejudice  defendant, 
as  but  one  vei*dict  could  have  been  rendered  under  the 
evidence.— -Terry  vs.  Sickles,  13  Cal.,  p.  427. 

By  or  against  Adminintratora. — In  an  action  by  an 
administrator  against  defendant,  for  conversion  of  the 
property  of  the  estate,  under  Sec.  116  of  the  statute  to. 
regulate  the  settlement  of  estates,  the  prpof,  as  to  the 
right,  or  title,  or  possession  of  plaintiff,  and  the  taking 
or  interference  by  defendant,  being  conflicting,  it  is 
error  to  instruct  the  jury  that  a  mere  demand  on  the 
defendant,  and  refusal  by  him  to  surrender  the  prop- 
erty, is  suflScient  to  charge  him  with  a  conversion. — 
Beekman  vs.  McKay,  14  Cal.,  p.  250.  In  an  action 
against  an  administrator,  the  Court  must,  if  requested, 
charge  the  jury  as  to  the  statute  time  within  which  the 
action  could  be  brought  when  the  claim  is  rejected. — 
Benedict  vs.  Hoogin,  2  Cal.,  p.  385. 

Contrtict, — In  an  action  on  a  contract  of  sale  of 
cattle,  to  be  delivered  within  **  three  weeks,  at  the 
furthest,"  the  consideration  money  being  paid,  com-* 
plaint,  with  the  common  counts,  averred  the  breach  of 
the  agreement  by  failure  to  deliver  the  cattle.  It  was 
held:  that  it  was  not  error  in  the  Court  below  instruct- 
ing the  jury,  that  if  defendant  did  not  have  the  cattle 
ready  for  delivery  at  the  time  mentioned  in  the  con- 
tract, they  should  find  for  plaintiff;  and  in  assessing 
damages,  they  might  find  the  purchase  money,  with 
ten  per  cent  interest,  or  the  highest  market  price  of  the 
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cattle  to  the  time  of  trial.— Maher  vs.  Riley,  17  Cal., 
p.  415.    "Where  the  vendee  of  goods  is  to  pay  a  part 
of  the  purchase  money  to  the  creditors  of  his  vendor, 
this  creates  no  trust  in  goods  sold  in  favor  of   such 
creditors;  for  this  reason,  in  an  action  to  recover  sucii 
goods,  the  following  instruction  to  the  jury  is  improper s 
"If  the  jury  believe,  from  the  testimony,  that    the 
agreement  between  Stevens  &  Markling,  the  vendors 
of  the  plaintiff,  was  that  the  plaintiff  was  to  pay  cer- 
tain of  the  debts  of  his  vendors  out  of  said  goods, 
then  that  such  sale,  as  against  the  other  creditors  of  the 
vendors,  is  fraudulent." — Willington  vs.  Sedgwick,  12 
Cal.,  p.  469.    Where  defendants  were  sued  as  fiictors, 
and  no  claims  for  commissions,  etc.,  were  set  out  as  a 
counter  claim,  it  was  held:  error  for  the  Court  to 
instruct  the  jury  that  it  was  for  them  exclusively  to 
say  what  amount  the  plaintiff  was  entitled  to  recover, 
and  that  the  defendants  were  liable  for  the  value  of  the 
goods  at  the  time  of  demand.— Labert  vs.  Chauviteau, 
3  Cal.,  p.  463.    In  an  action  on  guaranty,  it  is  error  in 
terms  to  charge  the  juiy  if  they  find  for  the  plaintifi^ 
to  assess  as  damages  the  amount  of  the  penalty  fixed  in 
the  guaranty,  yet  if  the  plaintiff's  damages,  if  any, 
must,  m  any  event,  exceed  the  penalty,  the  direction 
must  be  regarded  as  limiting  the  verdict,  and  the  de- 
fendant is  not  injured  by  the  instruction. — ^Jones  vs. 
Post,  6  Cal.,  p.  102. 

EjectmenL — In   ejectment  for  land  claimed    as  a 
homestead,  where  the  husband  alone  had  executed  a 
deed   to   defendant,  there  was   evidence  tending   to 
show  that  the  premises  were  never  occupied  by  plain- 
tiffs with  the  intention  of  making  them  the  homestead, 
and  also  evidence  tending  to  prove  an  abandonment  of 
tfieir  occupancy,  and  a  residence  on  other  property  as 
that  of  the  family.    The  Court  below  submitted  a 
series  of  questions  to  the  jury  for  a  special  verdict,  the 
first  of  which  was:  "Did  the  plaintiffs  ever  dedicate 
and  set  apart  the  real  estate  described  in  the  complaint 
as  a  homestead,  by  living  upon  it  with  the  intention  to 
80  dedicate  it?"  and  told  the  jury  if  they  answered  this 
question  in  the  negative,  the  answer  would  constitute 
their  entire  verdict;  but  if  they  found  in  the  affirma- 
tive, they  should  then  proceed  to  answer  the  other 
questions.    On  appeal,  it  was  held  :  that  such  direction 
was  proper,  as  a  negative  answer  to  this  question  was 
conclusive  against  a  recovery,  and  that  such  directions 
are  convenient  in  practice,  and  no  abuse  of  discretion.— 
Broadus  vs.  Nelson,  16  Cal.,  p.  79.    Where  plaintiff 
asked  the  Court  to  instruct  the  jury  *'  that  lapse  ot  time 
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does  not  constitute  an  abandonment,  but  that  it  consists 
in  a  voluntary  surrender  and  giving  up  of  the  thing  by 
the  owner,  because  he  no  longer  desires  to  possess  it,  or 
thereafter  to  assert  any  right  or  dominion  over  it;"  and 
the  instruction  was  given  with  the  qualification  that 
lapse  of  time  constitutes  the  material  element  in  the 
question  of  abandonment.  It  was  held:  that  though 
it  would  be  more  exact  to  say  that  lapse  of  time  consti- 
tutes a  material  element  to  be  considered  in  deciding 
the  question  of  abandonment,  but  that  the  instruction 
given  and  the  qualification  are,  taken  in  connection,  the 
same  in  effect. — Lawrence  vs.  Fulton,  19  Cal.,  p.  683. 
The  Court  having  admitted  in  evidence,  as  sufficiently 
proven,  the  mesne  conveyances  through  which  plaintiff 
traced  title — the  defendants  being  mere  trespassers — 
charged  the  jury  **  that  the  written  evidence  of  title, 
together  with  the  admissions  of  the  parties,  authorized 
them  to  find  for  the  plaintiff,  since  the  execution  of  the 
papers  had  been  passed  upon  by  the  Court."  It  was 
held:  that  it  was  no  objection  to  this  instruction,  that 
it  did  not  leave  the  execution  and  delivery  of  the  con- 
veyances to  the  jury;  that  the  sufficiency  of  their  exe- 
cution was  a  matter  addressed  solely  to  the  Court,  and 
that — no  question  being  raised  during  the  trial  as  to 
their  delivery  and  no  evidence  being  offered  to  rebut 
the  presumption  of  delivery  arising  from  their  posses- 
sion by  plaintiff— the  instruction  amounted  only  to  an  t 
announcement  of  the  law  as  to  the  effect  of  the  convey- 
ances and  of  the  admissions  of  the  defendants. — Stark 
vs.  Barrett,  15  Cal.,  p.  361. 

It  is  error  for  the  Court  to  instruct  the  jury  that 
plaintiff  cannot  recover,  unless  from  the  evidence  the 
jury  can  specifically  fix  and  establish  the  eastern  bound- 
ary line  of  the  grant  under  which  plaintiff  claimed, 
when  it  appears  from  the  evidence  that  the  land  in  con- 
troversy is  within  that  boundary  line. — Seaward  vs. 
Malotte,  15  Cal.,  p.  807.  Where  the  defendants  deny 
the  title  of  pliKntiff,  and  set  up  ownership  in  themselves, 
it  is  not  error  to  instruct  the  juiy  that  the  only  question 
for  them  to  determine  is  as  to  who  has  the  better  right 
to  the  premises,.  Such  instructions  does  not  imply  that 
plain tififs  can  recover,  even  if  they  do  not  establish, 
prima  facie,  a  title. — Busenius  vs.  Coffee,  14  Cal.,  p. 
91.  In  ejectment,  where  the  title  is  of  record  and 
wholly  documentary,  the  Court  may  declare  the  effect 
of  the  papers  given  in  evidence. — McGarvey  vs.  Little, 
15  Cal.,  p.  27.  In  an  action  for  a  portion  of  a  tract  of 
land,  both  parties  relying  on  possession,  and  the  defend- 
ant proving  a  prior  possession  by  actual  inclosure  of  the 
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entire  tract,  held:  it  was  error  to  instruct  the  jury  that 
the  defendant's  possession  was  not  valid,  unless  in  con* 
formity  with  the  preemption  laws  of  the  United  States, 
or  the  possessory  laws  of  this  State. — Bradshaw  vs. 
Treat,  6  Cal.,  p.  172.    When  a  private  survey  is  admit- 
ted as  a  diagram,  but  not  as  evidence,  it  is  the  duty  ot 
the  Court  to  clearly  explain  to  the  jury  the  purpose  and 
effect  of  its  admission. — Rose  vs.  Davis,  II  Cal.,  p.  133. 
An  instruction  that  they  must  take  the  grant  and  map 
together,  and  if  they  believe  the  land  in  controversy 
within  the  grant,  as  explained  by  the  map,  they  will 
find  tor  the  plaintiff.    Held:  to  be  correct. — ^Ferris  vs. 
Coover,  10  Cal.,  p.  589. 

Fraud, — In  an  action  where  one  of  the  issues  raised 
is  a  question  of  fraudulent  intent  in  the  sale  or  disposi- 
tion of  property,  the  fraudulent  intent  is  a  question  of 
fact  alone,  to  be  left  solely  to  the  determination  of  the 
jury,  and  in  .such  cases  it  is  erfx^r  for  the  Court  to  in- 
struct the  jury  as  to  the  effect  or  force  of  the  evidence 
upon  that  question;  or  to  instruct  a  jury  that  if  ih/^j 
have  a  doubt  of  the  guilt  of  the  party  charged  with 
the  fraud  they  must  iind  in  his  favor.    Issues  of  fiict 
in  civil  cases  are  determined  by  a  preponderance  of 
testimony,  and  this  rule  applies  as  well  to  cases  of 
fraud  as  to  any  other. — Ford  vs.  Chambers,  19  Cal.,  p. 
143.    Upon  the  issue  of  fhiud,  in  an  application  of  an 
insolvent  to  be  discharged  from  his  debts,  where  it  was 
alleged  that  the  applicant  had  made  and  recorded  a 
sham  deed  of  his  property  before  his  application,  and 
had  omitted  the  property  from  his  schedule.     Held: 
that  it  was  error  to  instfuct  the  jury  "  that  to  find  the 
charge  of  fraud  sustained  they  must  believe  the  deed 
m^de  with  the  intent  to  defeat,  hinder,  or  delay  cred- 
itors, and  to  have  been  actiuiUy  delivered  to  the  gran- 
tees; that  proof  of  record  was  no  proof  of  delivery," 
etc.,  the  fraud  being  as  complete  without  the  deliveiy 
as  with  it.— Fisk  vs.  His  Creditors,  12  Cal.,  p.  281.    If 
there  is  no  dispute  as  to  the  fiicts,  and  the  law  declares 
a  transaction  fraudulent,  it  is  not  a  question  for  the 
jury.    The  Court  in  such  case  may  direct  the  j my 
how  to  find,  or  set  aside  the  verdict  if  they  .find  to  the 
contrary.— Chenery  vs.  Palmer,  6  Cal.,  p.  119;  Mc- 
Daniel  vs.  Baca,  2  Cal.,  p.  326. 

Malpractice, — In  an  action  against  surgeons  **for 
malpractice,  by  which  amputation  became  necessary," 
the  Court  charged  the  jury  "that  if  they  believed 
fVom  the  evidence  that  the  defendants  were  guilty  of 
negligence,  carelessness,  or  inattention  in  their  treat- 
ment of  plaintiff's  wounds,  by  which  he  was  caused 
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great  bodily  pain  and  suffering,  the  plaintiff  was  enti- 
tled to  a  verdict.**  The  instruction  was  held  erroneous, 
because  the  action  was  not  founded  upon  **  bodily  pain 
or  suffering.'* — Moor  vs.  Teed,  3  Cal.,  p.  190. 

Mining  Claims. — In  an  action  for  a  mining  claim, 
where  the  defense  is  an  abandonment  of  the  claim  by 
the  plaintiff,  the  judgment  roll  in  action  brought  by  the 
plaintiff  against  third  parties  to  recover  possession  of 
the  same  ground,  and  in  which  plaintiff  recovered 
judgment,  is  admissible  in  evidence  to  rebut  the  pre- 
sumption of  abandonment;  but  the  Court  should  guard 
the  jury  by  proper  instructions  from  giving  the  judg- 
ment any  weight  as  evidence,  except  upon  the  question 
of  abandonment. — Richardson  vs.  McNulty,  24  Cal., 
p.  339.  In  an  action  for  a  mining  claim  the  defendants 
asked  the  Court  to  instruct  the  jury  "that  if  the  plain- 
tiff had  abandoned  the  claim,  and  did  not  intend  to 
return  and  work  it  before  the  commencement  of  the 
suit,"  and  the  Court  gave  the  instruction  "  subject  to 
the  seventeenth  section  of  the  Statute  of  Limitations," 
it  was  held:  that  the  qualification  to  the  instruction 
was  error. — Davis  vs.  Butler,  6  Gal.,  p.  510.  Where 
the  Court  instructed  the  jury  that  "where  an  abandon- 
ment is  sought  to  be  established  by  the  act  of  the  party, 
the  intention  not  to  return,  his  abandonment  is  as  com- 
plete, if  it  exist  for  a  minute  or  a  second,  as  though  it 
continued  for  years;  but  if  he  left  with  the  intention  of 
returning,  he  might  do  so  at  any  time  within  five  years, 
provided  there  was  no  rule,  usage,  or  custom  of  miners 
of  such  a  notorious  character  as  to  raise  a  presumption 
of  an  intention  to  abandon.*'  Meld:  that  the  question 
of  abandonment  was  fairly  left  to  the  jury. — Waring 
vs.  Crow,  11  Cal.,  p.  366;  see,  also,  Richardson  vs. 
McNulty,  24  Cal.,  p.  339.  In  suft  for  damages  for 
injuries  upon  mining  claims,  and  for  perpetual  injunc- 
tion, etc.,  held:  that  it  was  error  for  the  Court  below 
to  charge  the  juiy  that  if  they  believed  no  injury  or 
damage  was  done  by  defendants  to  plaintiffs,  they 
would  find  for  defendants;  that  such  charge  was  calcu- 
lated to  mislead,  inasmuch  as  the  law  presumes  dam- 
ages from  a  trespass,  and  under  the  charge  the  jury 
might  have  decided  the  case  upon  this  want  of  proof  of 
plaintiff  *8  damages,  instead  of  absence  of  proof  of  their 
title.— Attwood  vs.  Fricott,  17  Cal.,  p.  37. 

4 

Mortgage. — Where  the  complaint  did  not  charge 
the  mortgagee  in  possession  with  negligence  or  im- 
proper conduct  in  leasing  the  premises,  but  only 
demanded  an  account  for  the  rents  he  actually 
received,  it  is  proper  in  the  Court  to  refuse  to  instruct 
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the  jury  that  he  mi^i^ht  have  leased  the  property 
differently,  and  to  charj^e  him  with  what  he  might 
have  received,  if  so  leased. — Benham  vs.  Rowe,  2  CaL, 
p.  387. 

Pa^nership, — It  is  not  error  to  instruct  a  jury  that, 
if  sufficient  time  elapses  between  the  dealings  of  the 
plaintiffs  with  the  old  firm,  and  their  subsequent  trans- 
actions with  the  new  firm,  to  put  a  reasonable  man  on 
inquiry,  they  might  be  treated  as  new  dealers. — Tread- 
well  vs.  Wells,  4  Cal.,  p.  260. 

Slander  of  Title, — An  instruction,  "that  where  a 
person  injuriously  slanders  the  title  of  another,  malice 
is  presumed,"  is  erroneous.  It  is  also  error  to  instruct 
that  ft^ud  cannot  be  presumed,  but  must  be  established 
by  circumstances,  not  of  a  light  character,  but  of  a 
most  conclusive  nature. — McDaniel  vs.  Baca,  2  CaL, 
p.  326. 

Trespass  on  the  Case, — ^In  an  action  for  injuries  to  a 
garden,  caused  by  the  breaking  of  a  reservoir,  the 
Court  instructed  the  jury  that,  to  entitle  plaintiff  to 
recover,  it  must  appear  that  the  breaking  of  the  reser- 
voir resulted  from  the  gross  negligence  of  defendants; 
and  then  proceeded  to  explain  that  defendants  must 
have  taken  the  same  care  of  their  reservoir,  and  of  the 
water  in  it,  as  they  would  have  done,  being  prudent 
men,  had  the  garden  of  plaintiff  been  their  property; 
and  that  otherwise,  they  had  been  guilty  of  gross  neg" 
ligence,  and  were  liable  in  damages.     Held:   that 
although  the  instructions,  without  the  explanation,  was 
wrong,  still,  with  the  explanation,  it  was  right,  and 
could  not  have  misled  the  jury. — Todd  vs.  Cochell,  17 
Cal.,  p.  97. 

Use  and  Occupation, — In  an  action  for  use  and  occu- 
pation, the  Court  was  requested  to  instruct  the  juiy, 
"that  it  was  necessary,  to  enable  the  plaintiff  to  re- 
cover, that  ho  should  show  that  the  defendant  used  and 
occupied  the  premises  by  the  permission  of  the  plain- 
tiff, and  if  the  jury  believed  the  defendant  used  and 
occupied  the  same  against  the  will  of  the  plaintiff,  that 
they  must  find  a  verdict  for  the  defendant.*'  The  Court 
reftised  to  so  instruct.  Held:  that  in  this  the  Court 
erred. —Sampson  vs.  Shacffer,  3  Cal.,  p.  196. 

Water, — In  an  action  for  diverting  water  from  plain- 
tiff's ditch— plaintiff  and  defendants  both  having  ditches 
supplied  from  the  same  stream,  the  plaintiff's  righfa 
being  prior  and  paramount— defendants  requested  the 
Court  to  instruct  the  jury  that  if  defendant*  had  hrouf^i 
water  from  foreign  sources  and  emptied  it  into  the  •  . 
stream,  with  the  intention  of  taking  it  out  again,  they 
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had  the  right  to  divert  the  quantity  thus  emptied  in, 
less  such  amount  as  might  he  lost  hy  evaporation  and 
other  like  causes.  The  instruction  was  given  with  the 
explanation  that  they  could  not' so  reclaim  the  water  as 
to  diminish  the  quantity  to  which  plaintiff  was  entitled 
as  prior  locator.  Heidi  that  the  instruction,  as  ex- 
plained, was  proper. — Burnett  vs.  Whitesides,  15  Cal., 
p.  85.  In  an  action  for  diverting  water  fh>m  the  plain- 
tiff's ditch,  and  where  hoth  parties  claimed,  in  part,  the 
waters  of  the  same  stream,  the  Court  instructed  the 
jury  **  that  defendant  is  not  liable  for  any  deficiency  of 
water  in  plaintiff's  ditch,  unless  he  was  diverting  ftom 
Babbitt's  Creek  more  water  than  he  was  entitled  to  at 
the  precise  time  that  such  deficiency  existed."  Held: 
a  correct  instruction..— Brown  vs.  Smith,  10  Cal.,  p.  506. 
9.  Oknssjllly. — In  an  action  where  Court  instructed 
the  jury  that  the  fkcts  showed  no  valid  sale  of  personal 
property  for  want  of  the  change  of  possession,  which 
the  Statute  of  Frauds  requires,  on  appeal  the  Court  sus- 
tained  the  instructions. — Ford  vs.  Chambers,  19  Cal., 
p.  143.  It  is  not  error  for  the  Court  to  refuse  to  instruct 
the  jury  '*  that  where  two  innocent  parties  must  suffer, 
that  party  who  had  been  the  cause  of  another's  loss 
must  lose." — Davis  vs.  Davis,  26  Cal.,  p.  44.  The  jury 
should  make  up  their  verdict  from  the  facts,  according 
to  the  law  as  given  to  them  by  the  Court;  and  it  is 
improper  for  a  Court  to  charge  the  jury  *'  to  take  into 
consideration  all  of  tlie  facts,  and  do  equal  justice  be- 
tween the  parties,"  inasmuch  as  an  instruction  so  general 
in  its  terms  may  mislead  them. — Kelly  vs.  Cunning- 
ham, 1  Cal.,  p.  366.  Where  the  Court  instructs  a  jury 
upon  what  state  of  facts  they  may  find  verdict  for  a  party, 
the  instructions  should  include  all  the  facts  in  controversy 
material  to  the  right  of  plaintiff  or  defense  of  defendant. 
Gallagher  vs.  Williamson,  23  Cal.,  p.  831;  Pearson  vs. 
Snodgrass,  5  Cal.,  p.  479.  If  the  Court  errs  in  the 
admission  of  testimony  during  the  trial,  but  afterwards 
instructs  the  jury  to  disregard  such  testimony,  the  error 
does  not  entitle  the  party  objecting  to  the  testimony  to 
a  new  trial. — ^Union  Water  Co.  vs.  Craiy,  25  Cal.,  p. 
607;  Emerson  vs.  County  of  Santa  Clara,  40  Cal., 
p.  645.  Instructions  asked  and  refused  ought  not  be 
read  in  the  hearing  of  the  jury. — Waldic  vs.  Doll,  29 
Cal.,  p.  565.  It  is  not  error  for  the  Judge,  in  stating 
the  testimony  to  the  jury,  to  read  a  memorandum  of 
testimony  taken  by  another  person. — People  vs.  Boggs, 
20  Cal.,  p.  432. 
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Special  in- 
ttructioDS. 


609.  Where  either  party  asks  special  instructions 
to  be  given  to  the  jury,  the  Court  must  either  give 
such  instruction,  as  requested,  or  refuse  to  do  so,  or 
give  the  instruction  witli  a  modification,  in  such  man- 
ner that  it  may  distinctly  appear  what  instructions 
were  given  in  whole  or  in  part. 

Note. — Counsel  may  propose  instructions  to  the 
Court,  but  the  Court  is  not  compeUed  to  give  or  refuse 
them  as  presented.  If  the  proposed  instructions  are 
defective  in  form  of  expression,  or  erroneous  in  law« 
the  Court  may  modify  them  in  either  particular*  and 
give  them  to  the  jury  in  their  modified  form,  or  he  may 
refiise  them  altogether. — Boyce  vs.  California  Stage 
Co.,  25  Cal.,  p.  470;  Lawrence  vs.  Fulton,  19  Cal.,  p. 
683;  id.,  p.  476;  King  vs.  Davis,  34  Cal.,  p.  101.  The 
cases  cited  supra  modify  Conrad  vs.  Lindley,  2  Cal., 
p.  172;  Jamson  vs.  Cuivy,  5  id.,  p.  491;  Russell  vs. 
Amador,  3  id.,  p.  403.  If  an  instruction  asked,  ^ven 
entire,  would  have  been  erroneous,  the  Court  is  not 
bound  to  separate  the  concluding  clause  and  give  that 
by  itself,  but  may  refuse  the  instruction. — Smith  vs. 
Kichmond,  19  Cal.,  p.  476. 

610.  When,  in  the  opinion  of  the  Court,  it  is 
proper  for  the  jury  to  have  a  view  of  the  property 
which  is  the  subject  of  litigation,  or  of  the  place  in 
which  any  material  fact  occurred,  it  may  order  them 
to  be  conducted,  in  a  body,  under  the  charge  of  an 
officer,  to  the  place,  which  shall  be  shown  to  them  by 
some  person  appointed  by  the  Court  for  that  purpose. 
While  the  jury  are  thus  absent,  no  person,  other  than 
the  person  so  appointed,  shall  speak  to  them  on  any 
subject  connected  with  the  trial. 

Admoni-  611.    If  the  jury  are  permitted  to  separate,  either 

i^^  ittod     ^^"g  *^®  *^^^  ^^  ^ft®^  ^^^  ^^^^  i^  submitted  to  them, 
toBoparato,  ^j^^y  shall  be  admonished  by  the  Court  that  it  is  their 

duty  not  to  converse  with,  or  suflfer  themselves  to  be 

addressed  by  any  other  person,  on  any  subject  of  the 

trial,  and  that  it  is  their  duty  not  to  form  or  express  an 

opinion  thereon  until  the  case  is  finally  submitted  to 

them. 


View  by 
jury  of  the 
premises. 
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612.  *(§  167.)    Upon  retiring  for  deliberation  the  Jury  may 
jnrj  may  take  with  them  all  papers  which  have  been  *^J^^ 
received  as  evidence  in  the  cause,  except  depositions,  p*p«"* 
or  copies  of  such  papers  as  ought  not,  in  the  opinion 

of  the  Court,  to  be  taken  from  the  person  having 
them  in  possession;  and  they  may  also  take  with  them 

r 

notes  of  the  testimony  or  other  proceedings  on  the 
trial,  taken  by  themselves  or  any  of  them,  but  none 
taken  by  any  other  person. 

Note. — In  an  action  against  an  insurance  company 
it  is  not  error  for  the  Court  to  permit  the  jury  to  take 
to  their  rooms  the  '*  sworn  statement  of  plaintiff  as  to 
his  losses." — Clark  vs.  Phoenix  Ins.  Co.,  36  Cal.,  p. 
176;  Sexton  vs.  Montgomery  Co.  Ins.  Co.,  9  Barb.,  p. 
200;  Newmarket  vs.  L.  &  L.  Ins.  Co.,  30  Mo.,  p.  160; 
Parsons  on  Mercantile  Law,  p.  536. 

613.  (§166.)     When  the  case  is  finally  submitted  DeUbera- 

^  ^  »  "^  tionof 

to  the  jury,  they  may  decide  in  Court  or  retire  for  ^^^dartod. 
deliberation.  K  they  retire,  they  must  be  kept 
together,  in  some  convenient  place,  under  charge  of 
an  officer,  until  they  agree  upon  a  verdict  or  are  dis- 
charged by  the  Court.  Unless  by  order  of  the  Court, 
the  officer  having  them  under  his  charge  must  not 
suflFer  any  communication  to  be  made  to  them,  or 
make  any  himself,  except  to  ask  them  if  they  are 
agreed  upon  their  verdict;  and  he  must  not,  before 
their  verdict  is  rendered,  communicate  to  any  person 
the  state  of  their  deliberations,  or  the  verdict  agreed 
upon. 

614.     (§  168.)    After  the   jury  have    retired    for  May  come 
deliberation,  if  there  be  a  disagreement  between  them  for  further 

'  ^  instruo- 

aa  to  any  part  of  the  testimony,  or  if  they  desire  to  be  **®"'- 
informed  of  any  point  of  law  arising  in  the  cause, 
they  may  require  the  officer  to  conduct  them  into 
Court.  Upon  their  being  brought  into  Court,  the 
information  required  must  be  given  in  the  presence  of, 
or  after  notice  to,  the  parties  or  counsel. 

KoTB.— Bedman  ys.  Yontz,  5  Cal.,  p.  148. 
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While  jury 
are  absent, 
Court  may 
adjourn 
from  time 
to  time. 


Proceed-  616.     (§  164.)     If,  after  the  impaneling  of  the  jury, 

ajuror        and  before  verdict,  a  luror  become  sick,  so  as  to  be 

becomes  '        '^  ^ 

sick.  unable  to  perform  his  duty,  the  Court  may  order  him 

to  be  discharged.  In  that  case  the  trial  may  proceed 
with  the  other  jurors,  or  another  juror  may  be  sworn 
and  the  trial  begin  anew;  or  the  jury  may  be  dis- 
charged, and  a  new  jury  then  or  afterwards  impaneled- 

When  616.     (§  169.)     In  all  cases  where  the  jury  are  dis- 

TO^ctJtbf  charged,  or  prevented  from  giving  a  verdict,  by  rea- 
hi^Mam^  SOU  of  accidcut  or  other  cause,  during  the  progress  of 
^"  the  trial,  or  after  the  cause  is  submitted  to  them,  the 

action  may  be  again  tried  immediately,  or  at  a  future 

time,  as  the  Court  may  direct. 

617.  (§  170.)  While  the  jury  are  absent  the 
Court  may  adjourn  from  time  to  time,  in  respect  to 
other  business;  but  it  is  nevertheless  open  for  every 
purpose  connected  with  the  cause  submitted  to  the 
jury,  until  a  verdict  is  rendered  or  the  jury  discharged. 
The  Court  may  direct  the  jury  to  bring  in  a  sealed 
verdict,  at  the  opening  of  the  Court,  in  case  of  an 
agreement  during  a  recess  or  adjournment  for  the  day. 
A  final  adjournment  of  the  Court  for  the  term  dis- 
charges the  jury. 

Note. — When  a  jury  are  instructed  to  bring  in  a 
sealed  verdict,  and  after  agreeing  upon  the  verdict  they 
seal  it  up  and  give  it  to  the  officer  in  charge  of  them — 
the  Clerk  being  absent— and  request  him  to  give  it  to 
the  Clerk,  which  is  done,  and  after  the  meeting  of  the 
Court  the  following  morning  the  verdict  is  opened  in 
the  presence  of  the  jury  and  read  by  the  Clerk,  with- 
out exception,  it  is  not  an  error  sufficient  to  warrant  a 
new  trial.  The  possession  by  such  officer  left  the  ver- 
dict as  much  in  the  possession  of  the  Court  itself  as  if 
it  had  been  directly  delivered  to  the  Clerk.  Nor  will  it 
make  any  difference  when  the  names  of  the  jurors  were 
not  called,  and  they  were  not  asked  whether  they  had 
agreed  upon  their  verdict,  where  the  parties  were  pres- 
ent, and  took  no  exception  at  the  time;  and  where  it  is 
not  pretended  that  the  verdict  entered  differs  fixon  the 
one  sealed  up,  or  that  the  result  U  in  any  respect 
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affected  by  the  omission.  The  opportunities  of  tam- 
pering with  jurors  after  separation  are  so  numerous, 
and  in  important  cases  the  temptation  is  so  great,  and 
the  ability  of  detection  so  slight,  as  to  make  it  a  mat- 
ter of  grave  ddubt  whether .  sound  policy  does  not 
require  an  adherence  to  the  verdict  as  sealed,  even  as 
against  a  subsequent  dissent  of  one  or  more  of  the 
jurors. — Paige  vs.  O'Neal,  12  Cal.,  p.  483. 

618.  (§  171.)  When  the  jury  have  agreed  upon  Verdict, 
their  verdict,  they  must  be  conducted  into  Court,  their  declared, 
names  called  by  the  (ylerk,  and  the  verdict  rendered 

by  their  foreman.  The  verdict  must  be  in  writing,  Form  of. 
signed  by  the  foreman,  and  must  be  read  by  the  Clerk 
to  the  jury,  and  the  inquiry  made  whether  it  is  their 
verdict.  If  any  juror  disagrees,  they  must  be  sent 
out  again;  but  if  no  disagreement  be  expressed,  and 
neither  party  requires  the  jury  to  be  polled,  the  ver- 
dict is  complete  and  the  jury  discharged  from  the 
case.  Either  party  may  require  the  jury  to  be  polled,  Poiiinf  the 
which  is  done  by  the  Court  or  Clerk  asking  each  juror 
if  it  is  his  verdict.  If  any  one  answer  in  the  negative, 
the  jury  must  again  be  sent  out. 

Note.— Under  Sec.  171  of  the  Practice  Act  of  1851, 
there  was -no  absolute  right  to  poll  the  jury  in  a  civil 
case. — Blum  va.  Pate,  20  Cal.,  p.  69. 

619.  (§  172.)     When  the  verdict  is  announced,  if  Prooeod- 
it  is  informal  or  insufficient,  in  not  covering  the  issue  yerdictis 
submitted,  it  may  be  corrected  by  the  jury  under  the 
advice  of  the  Court,  or  the  jury  may  be  again  sent 
out. 

Note. — If  the  verdict  is  informal  the  Court  ought 
to  explain  the  defects  to  the  jury,  and  direct  them  to 
put  it  in  proper  form*. — People  vs.  Dick,  34  Cal.,  p. 
666.  The  Court  may  instruct  the  jury  to  amend  their 
verdict  as  to  matters  of  form,  not  affecting  the  sub- 
stance, and  in  such  manner  as  to  be  unexceptionable 
in  law. — Truebody  vs.  JacobsoD,  2  Cal.,  p.  284.  Or 
the  Court  may  amend  the  verdict  when  it  is  defective 
in  something  merely  formal,  and  which  has  no  connec- 
tion with  the  merits  of  the  cause,  if  the  amendment  in 
no  respect  changes  the  rights  of  the  parties. — Perkins 
vs.  Wilson,  8  Cal.,  p.  139.    But  if  the  Court,  instead 
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of  having  the  verdict  corrected  by  the  jury,  attempt  tc 
correct  it  by  the  judgment,  and  go  beyond  the  verdict, 
it  is  error. — Ross  vs.  Austill,  2  Cal.,  p.  192.  A  general 
objection  to  the  form  of  a  verdict,  without  any  specifi- 
cation of  the  particulars,  will  not  be  considered. — Ma- 
honey  vs.  Van  Winkle,  21  Cal.,  p.  552.  If  a  verdict 
returned  by  a  jury  is  not  sufficiently  definite  and  cer- 
tain to  serve  as  a  basis  for  a  judgment,  and  the  party 
against  whom  it  is  rendered  consents  that  a  certain 
construction  thereof  should  be  taken  as  the  verdict, 
this  proceeding  is  quite  as  irregular,  uncertain,  and 
ineffectual  as  the  verdict  itself. — Campbell  vs.  Jones, 
38  Cal.,  p.  509. 


ARTICLE  III. 

THE  VIRDICT. 

Section  624.  General  and  special  verdicts  defined. 

625.  When  a  general  or  special  verdict  may  be  rendered. 

626.  Verdict  in  actions  for  recovery  of  money  or  on  estab- 

lishing counter  claim. 

627.  Verdict  in  actions  for  the  recovery  of  specific  personal 

property. 

628.  Entry  of  verdict. 

Md  s'^iai  ^^^'  (§  T^'^^-)  The  verdict  of  a  jury  is  either  gen- 
ll^e±  ^^  ^^  special.  A  general  verdict  is  that  by  which 
they  pronounce  geneittlly  upon  all  or  any  of  the  issues, 
either  in  &vor  of  the  plaintiff" or  defendant;  a  special 
verdict  is  that  by  which  the  jury  find  the  &cts  only, 
leaving  the  judgment  to  the  Court.  The  special  ver- 
dict must  present  the  conclusions  of  fiict  as  established 
by  the  evidence,  and  not  the  evidence  to  prove  them; 
and  those  conclusions  of  feet  must  be  so  presented  as 
that  nothing  shall  remain  to  the  Court  but  to  draw 
from  them  conclusions  of  law. 

Note. — 1.  Generally. — The  verdict  must  be  con- 
fined to  the  issues. — Benedict  vs.  Bray,  2  Cal.,  p.  256; 
Truebody  vs.  Jflcobson,  id.,  p.  285.  If  the  Court, 
instead  of  having  the  verdict  corrected  by  the  juiy, 
attempt  to  correct  it  by  the  judgment,  and  go  beyond 
the  verdict,  it  is  error.—  Ross  vs.  Austill,  2  Cal.,  p.  192. 
The  verdict  of  a  jury  is  a  record,  and  copies  thereof 
may  be  sufiSciently  authenticated  by  the  certificate  of 
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the  Clerk. — Reynolds  vs.  Harris,  8  Cal.,  p.  618.  A 
joint  verdict  against  the  defendants  answering,  and  a 
defendant  in  default,  is  conclusive  against  all  'the 
defendants,  when  a  separate  verdict  has  not  been 
demanded. — Anderson  vs.  Parker,  6  Cal.,  p.  197.  A 
stipulation  that  a  verdict  may  be  entered  in  favor  of 
the  defendant,  saving  to  the  plaintiff  the  rights  which 
he  would  have  had  in  case  a  jury  had  rendered  a  ver- 
dict for  the  defendant,  is  to  be  regarded  in  the  same 
light  as  a  verdict,  and  is  followed  by  the  same  legal 
results. — Sunol  vs.  Hepburn,  1  Cal.,  p.  258.  The  Court 
requested  counsel  to  prepare  for  the  jury  blank  forms 
of  the  verdict,  and  the  plaintiff's  counsel  prepared  and 
the  defendant's  counsel  assented  to  two  forms,  one  of 
which  was:  "We,  the  jury,  find  for  the  plaintiff,  and 

that  the  value  of  the  property  was  | ;"  and  the 

other:  "  We,  the  jury,  find  for  the  defendant."  And 
it  was  agreed  in  open  Court  that  the  verdict  should  be 
in  accordance  with  one  of  those  forms.  The  stipula- 
tion, and  the  assent  to  those  forms  for  the  verdict,  make 
it  manifest  that  the  respective  parties  desired  and 
expected  a  general  verdict  for  the  whole  property  in 
controversy,  and  negatives  the  idea  that  either  party 
then  claimed  that  his  right  to  any  parcel  of  the  prop- 
erty was  of  a  different  character,  or  rested  upon  any 
different  basis  from  that  asserted  to  all  the  property. 
After  an  adverse  verdict,  rendered  under  those  circum- 
stances, it  is  too  late  for  the  plaintiff  to  insist  on  a  ver- 
dict in  another  form,  or  to  assert  a  right  to  a  portion  of 
the  property  upon  principles  not  applicable  alike  to  all 
the  property. T-Sexey  vs.  Adkison,  40  Cal.,  p.  418. 
The  Court  may  impose,  as  a  condition  of  permitting  a 
verdict  to  stand  in  other  respects,  the  remission  of 
damages  in  cases  where  there  was  no  evidence  on  the 
subject  of  damages,  or  where  the  evidence  was  entirely 
insufiScient,  or  where  the  Court  differs  from  the  jury  as 
to  the  effect  of  the  evidence.  But  where  the  verdict 
for  the  damages  was  based  entirely  upon  an  admission 
by  the  record,  it  must  stand.  The  admission,  if  good 
for  anything,  is  good  for  the  entire  amount  specified. — 
Patterson  vs.  Ely,  19  Cal.,  p.  28. 

2.  General  Verdict. — A  general  verdict,  rendered 
and  received  without  objection,  either  by  the  Court  or 
the  parties,  is  good,  notwithstanding  the  failure  of  the 
jury  to  find  upon  certain  special  questions  submitted  to 
them  by  the  Court. — Moss  vs.  Priest,  1  Rob.,  p.  632; 
19  Abb.,  p.  314.  A  general  verdict  concludes  all  par- 
ties who  do  not  answer  separately  or  demand  separate 
verdicts.— Winans  vs.  Christy,  4  Cal.,  p.  70;  Ellis  vs. 
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Jeans,  7  id.,  p.  409.    The  plaintiff  in  ejectment  may 
sue  one  or  more  defendants,  and  they  may  answer  sepa- 
rately, or  demand  separate  verdicts;  unless  they  do  so 
they  will  be  bound  by  a  general  verdict, — "Winans  vs. 
Christy,  4  Cal.,  p.  70.    In  ejectment,  the  defendants 
being  in  possession,  the  verdict  may  be  joint  against 
several  defendants,  without  specifying  their  respective 
lota  in  a  whole  tract,  where  they  file  a  joint  ans^wer, 
which  contains  no  averment  as  to  the  particular  portion 
of  land  occupied  by  each,  no  proof  being  offered  on  the 
point,    no  damages   being   claimed. —  McGarvey  vs. 
Little,  15  Cal.,  p.  31.   A  joint  verdict  against  the  defesnd- 
ants  answering  and  a  defaulting  defendant,  is  binding* 
against  all  the  defendants,  when  a  separate  verdict  has 
not  been  demanded. — Anderson  vs.  Parker,  6  Cal.  p. 
197;  Ellis  vs.  Jeans,  7  Cal.,  p.  409.    In  action  to  recover 
real  property  the  jury  rendered  the  following  verdict: 
'*  We,  the  jury  in  this  cause,  find  a  verdict  in  favor  of 
the  plaintiff  against  defendants,  for  the  possession  of 
the  premises  described  in  the  complaint  herein,  and  the 
sum  of  one  hundred  and  sixty-five  dollars  damages." 
This  was  held:  a  general  verdict,  covering  all  the 
issues,  and  that  it  does  not  limit  the  finding  to  any  par> 
ticular  fact  or  single  issuer — Hutton  vs.  Reed,  25  Cal., 
p.  491;  see  Leese  vs.  Clark,  28  Cal.,  p.  26.    Where  the 
jury  rendered  "  a  verdict  in  favor  of  plaintiffs,  with  one 
dollar  damages,'*  it  was  held:  that  the  verdict  decided 
the  question  of  title  in  favor  of  plaintiffs,  and  that  upon 
it  they  were  entitled  to  a  decree  perpetually  ei^oining 
defendants  from  working  upon  the  ground  claimed  in 
the  complaint;  that  this  equitable  relief  was  a  matter  of 
right,  the  denial  of  which  by  the  District  Court  was 
error. — McLaughlin  vs.  Kelly,  22  Cal.,  p.  211. 

8.  Special  Verdict. — A  special  verdict  should  find 
•*  facts,"  and  not  the  **  evidence  of  facts."  The  verdict 
should  leave  nothing  for  the  Court  to  determine  save 
questions' of  law. — Langley  vs.  Warner,  3  N-  Y,,  p. 
327;  Sisson  vs.  Barrett,  2  N.  Y.,  p.  406;  Hill  vs.  Covill, 
1  N.  Y.,  p.  522;  Williams  vs.  Willis,  7  Abb.,  p.  90.  It 
should  state  all  the  facts. — Eisemann  vs.  Swan,  6 
Bosw.,  p.  669.  Not  admitted  by  the  pleadings. — Barto 
vs.  Himrod,  8  N.  Y.,  p.  483;  Williams  vs.  Jackson,  5 
Johns.,  p.  489.  The  facts  must  be  found  expressly  and 
specially,  and  not  generally  or  impliedly. — Breeze  vs. 
Doyle,  19  Cal.,  p.  101.  Where  special  issues  are  sub- 
mitted, they  should  include  all  questions  of  fhct  raised 
by  the  pleadings  and  necessary  to  determine  the  case, 
and  should  be  separately  and  distinctly  stated.— 
Phoenix  Water  Co.  vs.  Fletcher,  28  Cal.,  p.  482.    In 
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an  action  for  a  quartz  led^,  when  the  defendants  deny 
plaintiffs'  title  and  ouster,  and  set  up  title  in  themselves 
to  a  part  only  of  the  ledge,  a  special  verdict  awar^nf^ 
defendants  that  portion  of  the  ledge  they  claim  without 
a  general  verdict,  if  accepted  hy  plaintiffs,  is  a  finding 
in  fiivor  of  defendants,  and  entitles  them  to  costs. — 
Gonzales  vs.  Leon,  31  Cal.t  p.  96.  A  special  verdict 
settles  the  facte,  and  the  Court  by  its  judgment  pro- 
nounces the  conclusion  of  law  upon  those  facts.  If  the 
Court  errs  in  this  respect,  the  error  may  be  reviewed 
without  a  motion  for  new  trial ;  but  the  right  to  correct 
the  verdict  does  not  depend  upon  the  judgment,  and 
the  steps  necessary  for  that  purpose  must  be  taken 
within  the  statutory  time. — Allen  vs.  Hill,  16  Cal.,  p. 
117.  The  party  in  whose  favor  a  judgment  is  rendered 
on  a  special  verdict  must  move  for  a  new  trial,  if  he  ia 
not  satisfied  with  the  verdict,  as  the  verdict  would 
otherwise  be  conclusive  as  to  the  facts  in  the  appellate 
Court. — Gkirwood  vs.  Simpson,  8  Cal.,  p.  108;  Duff  vs. 
Fisher,  15  id.,  p.  380.  In  ejectment  for  a  tract  of  land, 
plaintiff  claiming  under  a  deed  from  one  McDowell, 
the  case  tumdd  uix>n  the  question  whether  the  plain- 
tiff, at  the  time  of  his  purchase  from  McDowell,  had 
notice  of  a  prior  verbal  sale  of  the  land  from  Mc- 
Dowell to  defendant.  The  jury,  to  whom  this  question 
had  been  specially  submitted,  returned  a  verdict:  *'If 
possession  was  notice,  he  had.'*  This  finding  was  in- 
sufilcient  because  equivocal,  neither  finding  directly 
the  fact  of  possession,  nor  the  time  of  it,  nor  the  kind 
of  possession. — Woodson  vs.  McCune,  17  Cal.,  p.  298. 
"Where  the  point  on  which  the  case  turned  was  whether 
Kappelman  &  Co.,  who  employed  plaintiff  to  do  work, 
acted  as  contractors  in  individual  capacity,  or  as  agents 
of  defendants,  and  the  jury  found  a  special  verdict  that 
"  the  work  and  labor  done  by  plaintiff  In  the  construc- 
tion of  the  dam  was  done  at  the  instance  and  request  of 
Kappelman  &  Co.,  who  were  the  agents  of  the  corpora- 
tion defendant,**  it  was  held:  that  this  verdict  did  not 
support  a  judgment  for  plaintiff,  because  it  did  not 
show  of  itself  a  legal  conclusion  of  liability,  not  finding 
whether  K.  &  Co.  acted  as  agents  or  not. — Garfield  vs. 
K.  &  T.  M.  Water  Co.,  17  Cal.,  p.*tl9. 

4.  Mixed  Vbrdicts.— If  special  matter  found  fol- 
lows, or  is  followed  by  general  matter,  the  former  con- 
trols.— Fraschieris  vs.  Henriquez,  6  Abb.  (N.  S.),  p. 
251;  see  Sec.  625,  post;  McDermott  vs.  Higby,  28  Cal., 
p.  489;  Leese  vs.  Clark,  20  Cal.,  p.  887. 


69— Vol.  L 


546  CJoDB  OP  Civil  Procedure. 

6.  Separate  Verdicts.  —  "Where  several  defend- 
ants, in  an  action  for  the  recovery  of  real  property, 
unite  in  an  answer  amounting  to  a  general  denial,  a 
joint  verdict  is  proper,  though  the  answer  concludes 
with  a  prayer  for  separate  verdicts.  To  entitle  defend- 
ants to  separate  verdicts,  they  must  set  forth  with  spe- 
cific description  the  parcels  which  they  severally  occupy 
or  claim,  and  direct  the  attention  of  plain tifT  to  the 
course  of  defense  upon  which  they  will  separately 
insist,— Patterson  vs.  Ely,  19  Cal.,  p.  28;  Hicks  vs. 
Coleman,  25  Cal.,  p.  145. 

6.  Effect  of  VERDicr.—In  equity  cases  the  ver- 
dict is  advisory  only  (Sill  vs.  Saunders,  8  Cal.,  p.  281), 
and  the  Court  may  disregard  it. — Goode  vs.  Smith,  13 
Cal.,  p.  84;  Gamer  vs.  Marshall,  9  Cal.,  p.  268.    A 
defective  allegation  in  a  pleading  may  he  cured  by 
default  or  verdict,  hut  not  so  the  entire  ahsence  of  any 
allegations  whatsoever. — Hentsch  vs.  Porter,  10  Cal., 
p.  555;  Garner  vs.  Marshall,  9  Cal.,  p.  268;  People  vs. 
Kains,  23  Cal.,  p.  128.    Where  pleading  states  a  condi- 
tion precedent,  and  does  not  aver  performance,  the 
defect  must  he  urged  oh  demurrer;  it  comes  too  late 
after  verdict. — Happe  vs.  Stout,  2  Cal.,  p.  461.    An 
omission  to  allege  delivery,  in  an  action  on  a  bond,  can- 
not he  taken  advantage  of  after  verdict. — Garcia  ve. 
Satrustegui,  4  Cal.,  p.  244;  Wilkins  vs.  Stridger,  22 
Cal.,  p.  235.    A  verified  complaint,  containing  only 
the  general  averment  that  "defendants,  though  often 
requested,  have   refused,"  etc.,    when  a  special  de- 
mand   was   necessary,   is  sufficient   in    this    respect, 
unless  demurred  to    for  want  of   certainty.    If  not 
demurred  to,  the  defective  averment  is  cured  by  ver- 
dict, and  the  ohjection  cannot  be  raised  in  the  appellate 
Court. — Mills  vs.  Barney,  22  Cal.,  p.  240;  Jones  vs. 
Block,  30  Cal.,  p.  227.    The  finding  of  a  jury,  upon  a 
question  of  fact,  how  far  final  and  conclusive. — ^Pcny 
vs.  Cochran,  1  Cal.,  p.  180;  Duff  vs.  Fisher,  15  id.,  p* 
380.    A  general  verdict  does  not  operate  as  an  estoppel, 
except  as  to  sudh  matters  as  were  necessarily  considered 

4  and  determined  by  the  jury.  It  is  never  conclusive 
upon  immaterial  or  collateral  issues. — McDonald  vs. 
B<Ar  River  and  Auburn  Water  and  Mining  Co.,  15 
Cal.,  p.  145.  The  effect  of  a  general  verdict  will  be 
limited  to  such  issues  as  necessarily  controlled  the  action 
of  the  jury. — Kidd  vs.  Laird,  15  Cal.,  p.  161. 

7.  Affidavits  of  Jurors  to  Impeach  a  Verdict. 
The  affidavit  of  jurors  will  not  be  allowed  to  contradict 
their  verdict.— Castro  vs.  Gill,  5  Cal.,  p.  40;  Amsby  vs. 
Dickhouse,  4  id.,  p.  102;  Wilson  vs.  Berryman,  5  id., 


Code  of  Civil  Procedure. 


547 


p.  44;  People  vs.  Baker,  1  Cal.,  p.  403.  Except  where 
the  verdict  was  the  result  of  "  a  resort  to  the  determi- 
nation of  chance.*'— See  Subd.  2,  Sec.  657,  post;  Boyce 
vs.  California  Stage  Co.,  25  Cal.,  p.  475.  But  the  testi- 
mony of  the  Sheriff  is  competent  to  disclose  what  trans- 
pires in  the  jury  room. — Wilson  vs.  Berryman,  5  Cal., 
p.  44.  Affidavits  of  counsel  and  others  on  information 
respecting  the  misbehavior  of  the  jury  while  consider- 
ing their  verdict,  are  not  admissible  to  impeach  the 
verdict. — People  vs.  Hartung,  8  Abb.,  p.  132;  People 
vs.  Wilson,  id.,  p.  137.  The  presumptions  are  in  favor 
of  the  verdict  below,  unless  error  is  clearly  manifest. — 
Allen  vs.  Phelps,  4  Cal.,  p.  259. 

625.     (§  175.)     In  an  action  for  the  recovery  of 
money  only,  or  specific   real  property,  the  jury,  in 
their  discretion,  may  render  a  general  or  special  ver- 
dict   In  all  other  cases  the  Court  may  direct  the  jury 
to  find  a  special  verdict  in  writing  upon  all  or  any  of 
the  issues,  and  in  all  cases  may  instruct  them,  if  they 
render  a  general  verdict,  to  find  upon  particular  ques- 
tions of  fact,  to  be  stated  in  writing,  and  may  direct  a 
written  finding  thereon.     The  special  verdict  or  find- 
ing must  be  filed  with  the  Clerk  and  entered  upon  the 
minutes.    Where  a  special  finding  of  facts  is  incon- 
sistent with  the  general  verdict,  the  former  controls 
the  latter,  and  the  Court  must  give  judgment  accord- 
ingly. 

Note. — ^It  is  for  the  Court  to  determine  as  to  what 
particular  facts  the  jury  shall  find  specially,  and  neither 
party  has  the  right  to  dictate  the  terms  of  any  particu- 
lar question  to  be  submitted  to  the  jury. — ^American 
Company  vs.  Bradford,  27  Cal.,  p.  364.  Where  special 
issues  have  been  submitted  to  a  jury,  and  they  announce 
that  they  cannot  agree  upon  the  special  issues,  but  can 
agree  upon  a  general  verdict,  and  by  consent  of  counsel 
on  both  sides  the  special  issues  are  withdrawn,  and  a 
•  general  verdict  is  received,  it  is  not  error. — Mitchell  vs. 
Hockett  et  al.^  25  Cal.,  p.  545;  see  Subd.  4  of  note  to 
Sec.  624,  ante. 

626.  (§  176.)  When  a  verdict  is  found  for  the 
plaintift*  in  an  action  for  the  recovery  of  money,  or  for 
the  defendant,  when  a  counter  claim  for  the  recoveiy 
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of  money  is  established,  exceeding  the  amount  of  the 
plaintiff's  claim  as  established,  the  jury  must  also  find 
the  amount  of  the  recovery. 

Note.— Guy  vs.  Franklin,  5  Cal.,  p.  417;  Duff  vs. 
Hobbs,  19  Cal.,  p.  646. 

Vjwdictin  027.     (§   177.)     In  an  action  for  the  recovery  of 

rSco?Sry  Bp^cific  personal  property,  if  the  property  has  not 

powSSaf^  been  delivered  to  the  plaintiff,  or  the  defendant^  by 

property,  j^j^  answer,  claim  a  return  thereof  the  jury,  if  their 

verdict  be  in  favor  of  the  plaintiff,  or  if  being  in  favor 
of  the  defendant  they  also  find  that  he  is  entitled  to  a 
return  thereof,  must  find  the  value  of  the  property, 
and  may  at  the  same  time  assess  the  damages,  if  any 
are  claimed  in  the  complaint  or  answer,  which  the 
prevailing  party  has  sustained  by  reason  of  the  taking 
or  detention  of  such  property. 

NoTK. — Nickerson  vs.  Chatterton,  7  Cal.,  p.  668; 
Waldman  vs.  Broder,  10  Gal.,  p.  879;  CoghiU  vs. 
Boring,  15  Cal.,  p.  218;  Mills  vs.  Gleason,  21  Cal., 
p.  274. 

fintiT  of  628.     (§  178.)     Upon  receiving  a  verdict,  an  entry 

must  be  made  by  the  Clerk  in  the  minutes  of  the 
Court,  specifying  the  time  of  trial,  the  names  of  the 
jurors  and  witnesses,  and  setting  out  the  verdict  at 
length;  and  where  special  verdict  is  found,  either  the 
judgment  rendered  thereon,  or  if  the  case  be  reserved 
for  argument  or  further  consideration,  the  order  thus 
reserving  it. 

Note. — The  verdict  should  be  recorded  as  rendered. 
Moody  vs.  McDonald,  4  Cal.,  p.  297.  Under  the  Code 
it  must  be  rendered  in  writing. — Sec.  618,  ante.  If  *^ 
informal  verdict  is  recorded  with  consent  of  the  prevail- 
ing party,  and  Judgment  in  form  is  aflefwards  entered 
thereon,  the  informality  will  be  disregarded.— Tread- 
well  vs.  Wells,  4  Cal.,  p.  263.  Before  a  verdict  is 
recorded  it  ought  to  be  declared  by  the  foreman,  or,  K 
sealed,  read  by  the  Clerk,  so  that  the  parties  may  be 
0  distinctly  informed  of  its  purport.    It  is  irregular  to 

record  the  verdict  before  it  is  thus  announced,  but  the 
irregularity  must  be  objected  to  at  the  time,  or  it  will 
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not  be  noticed  on  appeal.  Assent  to  a  recorded  ver- 
dict, expressed  by  the  foreman,  is  conclusive  upon  all 
the  jury,  unless  a  disapp*eement  is  expressed  at  the 
time. — Blum  vs.  Pate,  20  Cal.,  p.  69;  but  see  Sees. 
618,  619,  ante. 
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CHAPTER  V. 


TRIAL   BY   THE   COURT. 

Section  631.  When  and  how  trial  by  jury  may  be  waived. 

632.  Upon  trial  by  Court  decision  to  be  in  writing:  and  filed 

within  twenty  days. 

633.  Facts  found  and  conclusions  of  law  must  be  separately 

stated.    Judgment  on. 

634.  Findings  may  be  waived,  how. 

635.  Finding,  how  prepared. 

636.  Proceedings  after  determination  of  issue  of  law. 

631 .     (§  179.)     Trial  by  jury  may  be  waived  by  the  when  and 

how  trial 

several  parties  to  an  issue  of  fact,  in  actions  arisine:  on  byjury 
contract,  and  with  the  assent  of  the  Court  in  other  waived, 
actions,  in  the  manner  following: 

1.  By  &iling  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney, 
filed  with  the  Clerk; 

3.  By  oral  consent,  in  open. Court,  entered  in  the 
minutes. 

The  Court  may  prescribe   by  rule  what  shall  be 
deemed  a  waiver  in  other  cases. 

Note.— 1.  Generally.— The  right  to  a  trial  by  Jury- 
may  be  waived  in  the  mode  prescribed  by  law. — Kussell 
vs.  Elliott,  2  Cal.,  p.  245;  Exline  vs.  Smith,  5  Gal.,  p. 
112;  Smith  vs.  Pollack,  2  Cal.,  p.  92.  A  party  cannot 
without  objection  try  his  case  before  the  Court  without 
a  jury  and  then  complain  that  it  was  not  tried  by  jury. 
Smith  vs.  Brannan,  13  Cal.,  p.  107;  Greason  vs.  Ketel- 
tas,  17  N.  Y.,  p.  498.  In  a  civil  case,  a  party  may 
waive  a  beneficial  constitutional  provision, — Van  Hook 
vs.  Whitlock,  26  Wend.,  p.  43;  7  Paige,  p.  337;  2  Edw. 
Ch.,  p.  304.  And  having  once  waived  the  provision  he 
cannot  subsequently  av^il  himself  of  it  as  a  protection. 
-      Tombs  vs.  B.  &  S.  K.  B.  Co.,  28  Barb.,  p.  583;  Lee 
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vs.  Tillotson,  24  "Wend.,  p.  837;  Baker  vs.  Brannan,  6 
Hill,  p.  47;  Embury  vs.  Conner,  3  N.  Y.,  p,  511.    In 
criminal  cases,  parties  have  not  the  power  to  modify 
by  their  consent  the  substantial  constitution  of  the 
legal  tribunal  nor  the  fundamental  mode  of  its  pro^ 
ceedings. — Cancemi  vs.  People,  16  N.   Y.,  p.  501;  7 
Abb.,  p.  271.    A  prisoner  cannot  be  le(^lly  tried  or 
convicted  on  the  verdict  of  eleven  jurors,  although  he 
consented  to  be  so  tried. — Cancemi  vs.  People,  supra. 
2.  Failure  to  Appear.— The  failure  to  appear  at 
the  trial  is  a  waiver  of  the  right  to  a  trial  by  jury.— 
Waltham  vs.  Carson,  10  Cal.,  p.  178;  Doll  vs.  Feller, 
16  Cal.,  p.  432;  Gillispio  vs.  Benson,  18   Cal.,  p.  409. 
Filing  an  answer  is  not  an  appearance  within  the  mean- 
ing of  the  first  subdivision  of  this  section. — Zaine  vs. 
Crowe,  4  Cal.,  p.  112.    A  failure  to  appear  does  not 
authorize  a  trial  by  a  jury  of  less  than  twelve. — Gillis- 
pie  vs.  Benson,  18  Cal.,  p.  409.    Under  a  rule  of  Court 
requiring  a  party  demanding  a  trial  by  jury  to  file  a 
written  notice  with  the  Clerk  six  days  before  the  com- 
mencement of  the  term,  it  was  held:  that  a  jury  was 
waived  by  the  parties  by  a  failure  to  file  the  notice  thttt 
a  jury  will  be  required;  but  that  a  Court  has  a  right  to 
direct  an  issue  of  fact  to  bo  tried  by  a  jury,  notwith- 
standing the  parties  have  Waived  the  same. — Doll  vs. 
Anderson,  27  Cal.,  p.  250. 

632.  Upon  the  trial  of  a  question  of  fact  by  the 
Court,  its  decision  must  be  given  in  writing  and  filed 
with  the  Clerk  within  twenty  days  after  the  cause  is 
submitted  for  decision,  and  unless  the  decision  is  filed 
within  that  time  the  action  must  again  be  tried. 

Note.— See  note  to  Sec,  633,  post. 

633.  In  giving  the  decision,  the  fiicts  found  and 
the  conclusions  of  law  must  be  separately  stated. 
Judgment  upon  the  decision  must  be  entered  accord- 
ingly. 

NoTB. — The  two  preceding  sections  were  based  upon 
the  theory: 

1.  That  speedy  decisions  are  desirable; 

2.  That  the  system  of  **  implied  "  findings  ought  not 
to  be  tolerated. 

Mrst—lt  is  provided  that  all  causes  tried  by  ihe 
Court  must  be  decided  within  twenty  days  after  their 
final  submission.    Whilst  it  is  important  that  all  cases 
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should  be  correctly  decided  in  the  first  instance,  it  is 
equally  important  that  they  should  be  speedily  decided. 
The  expense  attending  litigation  in  this  State  is  so  great, 
that  as  a  general  rule  a  person  had  better  in  the  first  in- 
stance lose  his  estate  than  at  the  end  of  three  years  liti- 
gation find  his  claim  to  it  establishedi  but  the  title,  by 
the  delay,  transferred  to  the  attorneys  and  other  officers 
of  the  Court.  There  is  scarcely  a  case  that  a  Judge 
with  ordinary  industry  cannot  as  well  decide  within  ten 
days  as  within  ten  years.  If  it  involves  points  of  great 
difficulty  it  goes  to  the  Supreme  Court — and  the  sooner 
it  reaches  there  the  better  for  both  parties.  It  may  be 
said  that  where  the  Judge  holds  Court  in  counties  dis- 
tant from  each  other,  he  may  not  be  able  to  forward  his 
decision  within  the  time  allowed.  The  answer  to  this 
b,  that  he  ought  to  decide  the  case  before  he  leaves. 
Another  advantage  to  inure  from  requiring  the  decis- 
ion to  be  filed  within  a  given  time  is,  that  all  notices 
of  filing  decisions  may  be  dispensed  with.  The  attor- 
ney may,  at  the  end  of  twenty  days,  by  inquiry,  ascer- 
tain whether  or  not  a  decision  has  been  made.  And  in 
the  sections  relative  to  motions  for  new  trial,  etc.,  this 
period  of  twenty  days  has  been  taken  into  consider- 
ation, and  no  movement  is  required  by  either  party 
within  that  time. 

Second — The  objections  to  the  system  of  implied  find- 
ings are  so  numerous  that  there  was,  as  far  as  the  Com- 
mission ertf  were  able  to  take  the  sense  of  the  profession 
upon  the  subject,  a  universal  desire  to  do  away  with  it. 
Findings  should  stand  upon  the  same  footing  as  special 
verdicts.  In  fact,  it  may  .be  said  that  if  any  presump- 
tions are  to  be  indulged  in,  they  should  be  in  favor  of 
the  latter,  for  juries  are  composed  of  laymen,  whilst 
Judges  are  presumed  to  be  learned  in  the  law.  Yet 
under  the  old  system  of  implied  findings  we  had  the 
absurdity  of  requiring  the  findings  made  by  the  jury — 
by  men  unlearned  in  the  law — to  support  any  judgment 
that  may  be  rendered  thereon,  whilst  the  finding  made 
by  the  learned  Judge  would  support  the  judgment,  if 
the  judgment  could  be  supported  upon  any  conceivable 
state  of  facts  consistent  with  them.  Upon  this  topic, 
says  Justice  Sanderson,  speaking  for  the  Court,  in 
Tewksbury  vs.  Magraff,  38  Cal.,  p.  247:  "  It  may  well 
be  doubted  whether  the  Act  of  the  20tl>of  May,  1861 
(so  far  as  it  relates  to  findings,  and  reproduced  in  the 
amendments  of  1866  to  Sec.  180  of  the  Practice  Act), 
is  not  productive  of  more  mischief  than  good,  it  cer- 
tainly proceeds  upon  an  illogical  theory,  for  it  inverts 
the  natural  and  logical  order  of  the  proceedings.    In- 
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stead  of  making  it  the  duty  of  the  successful  party  to 
see  that  the  findings  contain  facts  sufficient  to  sustain 
the  judgment,  it  makes  it  the  duty  of  tho  unauocessfUl 
party  to  see  that  it  contains  facts  sufficient  to  reverse  it. 
Instead  of  making  the  finding  a  consistent  and  visible 
foundation  for  the  judgment  to  stand  upon,  the  statute 
converts  it  into  air  or  a  mine  for  its  explosion.    This 
change  certainly  detracts  from  the  logic  of  the  judg- 
ment roll,  the  various  parts  of  which,  like  the  memben 
of  a  Macedonian  phalanx,  should  rest  upon  and  sup- 
port each  other,  and  entails  a  practice  which,  in  a  ma- 
jority of  cases,  defeats  the  ends  which  findings  were 
intended  to  subserve.*'    It  is  believed  that  the  Supreme 
Court,  as  now  constituted,  are  unanimous  in  their  con- 
demnation of  the  system  of  implied  findings.    The 
members  of  that  Court  occupy  a  position  that  enables 
them  to  see  the  evils  arising  IVom  it,  and  their  opinion 
had  controlling  weight  upon  the  subject.    TbiB  section 
applies  to  equitable  as  well  as  legal  actions.    Lyons  vs. 
Lyons,  18  Cal.,  p.  447;  see  Walker  vs.  Sedgwick,  5 
Cal.,  p.  192;  DufiT  vs.  Fisher,  15  Cal.,  p.  375;  see  note 
to  Sec.  635,  post. 

634.    Findings  of  feet  may  be  waived  by  the  sev- 
eral parties  to  an  issue  of  fact: 

1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  writing,  filed»with  the  Clerk; 

3.  By  oral  consent  in  open  Court,  entered  in  the 
minutes. 

Note. — See  note  to  Sec.  631,  ante. 

636.  At  the  time  the  cause  is  submitted,  the 
Judge  may  direct  either  or  both  of  the  parties  to  pre- 
pare findings  of  fects,  unless  they  have  been  waived, 
and  when  so  directed,  the  party  must  within  two  days 
prepare  and  serve  upon  his  adversary,  and  submit 
to  the  Judge  such  findings,  and  may  within  two 
days  thereafter,  briefly  suggest  in  writing  to  the 
Judge  why  he  desires  findings  upon  the  points  included 
within  the  findings  prepared  by  himselj^  or  why  he 
objects  to  findings  upon  the  points  included  within  the 
findings,  prepared  by  his  adversary.  The  Judge  may 
adopt,  modify,  or  reject  the  findings  so  submitted.  I? 
at  the  time  of  the  submission  of  the  cause,  the  Judge 
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does  not  direct  the  preparation  of  findings,  or  if  none 
are  prepared  and  submitted  within  the  time  pre- 
scribed, or  those  prepared  are  rejected,  then  he  must 
himself  prepare  the  findings. 

Note. — In  the  preceding  section  provisions  have 
been  incorporated  to  prevent  the  abuses  that  arise  from 
the  findings  being  prepared  and  submitted  by  the  pre* 
vailing  party.  Findings  often  signed,  us  a  matter  of 
course,  contain  matter  that,  if  called  to  the  attention  of 
the  Court,  would  be  stricken  out. 

1.  Admitted  Facts. — There  is  no  necessity  for  find- 
ing as  to  facts  admitted  by  the  pleadings. — Swift  vs. 
Muygridge,  8  Cal.,  p.  445;  Fox  vs.  Fox,  25  Cal.,  p. 
587;  Taylor  vs.  Palmer,  31  Cal.,  p.  242. 

2.  Form  of  FiNDiyos. — Findings  should  be  concise, 
distinct,  and  pointed,  and  should  consist  of  a  separate 
finding  of  each  material  fact  established'  by  the  evi- 
dence.— Hidden  vs.  Jourdan,  28  Cal.,  p.  801;  Jones  vs. 
Block,  30  Cal.,  p.  227.  A  paper  filed  in  which  the 
Judge  states  his  reasons  why,  in  his  judgment,  the 
findings  of  fact  ought  to  be  against  the  plaintiif,  is  not 
a  "finding."— McClory  vs.  McClory,  38  Cal.,  p.  577; 
Hidden  vs.  Jourdan,  28  Cal.,  p.  305;  Jones  vs.  Block, 
30  Cal.,  p.  229;  James  vs.  Williams,  31  Cal.,  p.  211. 
The  opinion  of  the  Court  and  evidence  form  no  part  of 
a  finding.-tJames  vs.  Williams,  31  Cal.,  p.  211.  Nor  do 
the  reasons  of  the  Judge. — Burke  vs.  Table  Mt.  Water 
Co.,  31  Cal.,  f>.  211.  An  opinion  is  not  a  finding. — Hid- 
den vs.  Jourdan,  28  Cal.,  p.  301.  The  conclusions  of 
law  ought  to  be  separately  stated,  and  embodied  in  a 
separate  paper. — Bryan  vs.  Maumo,  28  Cal.,  p.  238. 
Findings  may  refer  to  the  pleadings  for  the  facts  found 
if  the  reference  is  distinct  and  the  facts  are  well  stated 
in  the  pleadings. — McEwen  vs.  Johnson,  7  Cal.,  p.  258. 
A  special  finding  on  the  question  of  fraud  should  be 
taken  in  such  a  manner  as  will  keep  it  distinct  from 
the  main  subject  of  controversy. — Davis  vs.  Robinson, 
10  Cal.,  p.  411.  The  Court  should  find  the  facts,  and 
not  merely  state  the  evidence. — Heredink  vs.  Holton, 
16  Cal.,  p.  103;  James  vs.  Williams,  31  Cal.,  p.  211; 
Kice  vs.  Inskeep,  34  Cal.,  p.  224.  A  general  finding 
that  "  all  the  allegations  and  averments  in  plaintiff's 
complaint  are  true,  and  that  all  in  the  answer  are  un- 

'  true,*'  held  suflBcient. — Pralus  vs.  Pacific  G.  &  S.  M. 

Co.,  35  Cul.,  p.  34;  McEwen  vs.  Johnson,  7  Cal.,  p. 
260;  Breeze  vs.  Doyle,  19  Cal.,  p.  101. 
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3.  Test  or  SurFiciENCT.— "  Would  the  findings,  if 
presented  by  a  jury  in  the  form  of  a  special  verdict,  be 
sufficient?"  This  is  the  true  test. — ^Miller  vs.  Steen, 
30  Cal.,  p.  402;  Swift  vs.  Muygridge,  8  Cal.,  p.  445. 

4.  CoNSTKUCTiON  OF  FINDINGS. — All  the  findings 
must  be  construed  together. — Polack  vs.  McGrath,  38 
Gal.,  p.  666;  Milliard  vs.  Hathaway,  27  Cal.,  p.  141; 
Kimball  vs.  Lohmas,  31  Cal.,  p.  154.  In  an  action 
against  a  municipal  corporation  for  work  done  by 
plaintiff  on  contracts,  and  warrants  issued  therefor,  and 
also  on  other  warrants  purchased  by  plaintiff  issued  to 
other  parties,  if  the  Court  finds  as  a  fact  that  the  war- 
rants issued  to  plaintiff  were  issued  after  the  accounts 
under  the  contract  were  audited,  and  were  issued  la 
consideration  thereof,  this  is  in  effect  a  finding  that  the 
warrants  were  drawn  for  the  amount  due  on  the  con- 
tracts.— Argenti  vs.  City  of  San  Francisco,  30  Cal.,  p. 
458.  If  between  a  general  finding  and  a  more  specific 
one  a  discrepancy  exists,  the  latter  controls. — Hidden 

*  vs.  Jourdan,  28  Cal.,  p.  301. 

6.  Effect  of  FiNDiNas.— The  appellate  Court  will 
not  disturb  the  findings  when  the  evidence  is  conflict- 
ing, but  will  set  the  findings  aside  when  wholly  unsup- 
ported by  evidence. — Smith  vs.  Athem,  34  Cal.,  p.  510; 
McNiel  vs.  Shirley,  33  Cal.,  p.  202;  Hardenburgh  vs. 
Bacon,  33  Cal.,  p.  356;  Carroll  vs.  City  of  Benicia,  40 
Cal.,  p.  386.    A  finding  that  hay  converted  by  defend- 
ant was  worth  |20  per  ton,  without  a  finding  of  the 
number  of  tons  converted,  does  not  entitle  the  plaintiff 
to  a  judgment. — Troy  vs.   Clarke,  30  Cal.,  p.  419. 
When  facts  are  so  obscurely  found,  or  are  so  blended 
with  legal  conclusions  as  to  render  it  doubtful  whether 
the  facts  are  only  hyix>thetically  stated,  the  finding  will 
be  disregarded. — Figg  vs.  Mayo,  39  Cal.,  p.  265.    S^ 
Subdivision  2  of  this  note.    A  finding  on  a  material 
point,  which  is  contraiy  to  a  stipulation  made  by  the 
parties  as  a  substitute  for  evidence,  will  bo  set  aside.— 
Carpentier  vs.  Small,  85  Cal.,  p.  346.    A  finding  of 
&ct  which  contradicts  an  admission  made  by  the  plead- 
ings will  not  be  regarded. — Burnett  vs.  Steams,  33  Cal., 
p.  468.    Every  presumption  is  in  favor  of  the  findings, 
and  the  party  moving  for  a  new  trial  must  show  that  it 
is  erroneous.— Moyes  vs.  Griffith,  35  Cal.,  p.  556;  Owen 
vs.  Morton,  24  Cal.,  p.  377.    In  a  suit  against  defend- 
ants as  members  of  a  company,  one  defendant  pleaied 
that  he  was  not  a  member  of  the  company,  and  the 
finding  of  the  Court  was  that  the  allegations  of  the 
complaint  were  true,  and  that  said  defendant  was  a 
member  of  the  company  as  to  plaintiff  Park,  the  find- 
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in^  supports  a  judgment  for  plaintifT. — Parke  vs.  Hinds, 
14  Cal.,  p.  415.  In  a  suit  on  a  note  and  mortgage — the 
answer  did  not  deny  the  execution  thereof—the  decree 
recited,  among  other  things,  that  the  Court  had  duly 
considered  the  premises,  and  that  **  it  appears  from  the 
note  and  mortgage  sued  upon,  that  there  was  due  plain- 
tiff at  the  date  of  the  commencement  of  this  suit,  for 
principal  and  interest  upon  the  debt  and  mortgage 
mentioned  and  set  forth  in  the  complaint,  the  sum  of 
^2,000;"  it  is  ordered,  etc.  This  was  held  to  constitute 
a  sufficient  finding  of  facts  to  support  the  decree — for  it 
amounts  in  effect  to  a  finding  of  the  substantial  matters 
in  the  complaint,  to  wit:  the  execution  and  delivery  of 
the  note  and  mortgage. — Holmes  vs.  West,  17  Cal.,  p. 
623.  In  an  action  of  qjectment  against  two  persons, 
where  one  of  the  defendants  had  previously  surren- 
dered the  possession  of  the  premises  to  the  other, 
this  fact  is  sufficient  to  support  the  finding  of  the  Court 
that  the  possession  was  in  one  and  not  in  the  other. — 
Burke  vs.  Table  Mountain  Water  Co.,  12  Cal.,  p.  403. 
Where  the  findings  of  the  Court  cover  all  the  issues 
made  by  the  pleading^  they  cannot  be  defective.  Mat- 
ters of  evidence  should  not  be  included  in  the  findings. 
Rice  vs.  Inskeep,  34  Cal.,  p.  224.  Findings  on  imma- 
terial facts  will  not  affect  the  judgment. — Clockenbaum 
vs.  Pierson,  22  Cal.,  p.  160.  A  finding  by  a  referee, 
that  an  alleged  judgment  more  than  five  years  old  was 
properly  entered,  and  is  a  good  and  valid  judgment, 
does  not  support  a  judgment  that  the  plaintiffs  have 
execution  on  the  judgment. — Solomon  vs.  Maguire,  29 
Cal.,  p.  227.  Where  the  complaint  was  upon  a  note, 
and  contained  but  a  single  count,  and  the  Court  found 
that  the  note  was  never  given,  but  that  the  indebted* 
ness  of  defendant  to  plaintiff  was  for  merchandise  sold, 
it  was  held:  that  the  finding  was  against  the  averment, 
and  could  not  support  this  judgment. — Lewis  vs. 
Myers,  3  Cal.,  p.  475.  Where  the  parties  had  stipu- 
lated that  the  evidence  should  be  taken  by  a  referee, 
and  the  cause  tried  before  the  Court  on  the  evidence, 
the  Court,  instead  of  finding  the  facts  Arom  the  evi- 
dence, found  the  allegations  of  the  third  count  correct, 
because  not  denied.  This  was  held  error,  and  that  the 
Court  should  have  regarded  the  allegations  of  the  third 
count  as  denied,  and  found  the  facts  from  the  evidence. 
Ealkman  vs.  Baylis,  23  Cal.,  p.  303.  If,  in  an  action 
for  real  property,  the  Court  found  damages,  but  gave 
judgment  for  possession  without  damages,  and  plaintiff 
appealed  from  that  part  of  the  judgment  refusing  dam- 
ages, and  the  defendant  appealed  from  the  order  deny- 
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ing  a  new  trial,  the  appellate  Court  may  vacate  the 
findings  as  to  the  damages  if  not  justified  by  the  evi- 
dence.—  Carpentier  vs.  Gardiner,  29  Cal.  p.  160. 
"Where  the  findings  in  ^ectment,  with  an  equitable 
defense  imperfectly  set  up,  do  not  strictly  find  such 
facts  as  show  defendant's  equity  as  against  plain- 
tilTs  claim,  the  judgment  for  plaintiff  will  be  affirmed. 
Meador  vs.  Parsons,  19  Cal.,  p.  294.  "Where,  in  an 
action  to  recover  real  property,  the  Court  finds  damages, 
but  gives  judgment  for  possession  without  damages, 
and  the  plaintiff  appeals  from  that  part  of  the  judg- 
ment refusing  damages,  and  the  defendant  appeals 
from  the  order  denying  a  new  trial,  the  appellate  Court 
may  vacate  the  findings  as  to  the  damages  if  not  justi- 
fied by  the  evidence. — Carpentier  vs.  Gardiner,  29  Cal., 
p.  160. 

6.  Presumptions  where  there  are  no  Fisd- 
ING8. — Sec.  634  of  this  Code  provides  that  findings  may 
be  waived,    WTien  findings  are  so  waived  the  prin- 
ciples involved  in  the  decisions,  under  the  old  system  of 
implied  findings,  will  be  applicable  to  the  case,  and  the 
leading  ones  are  therefore  noted  under  this  subdivision. 
If  there  are  no  findings  of  fact,  all  the  issues  of  fact  raised 
by  the  pleadings  are  deemed  to  have  been  found  in 
favor  of  the  party  who  recovered  judgment. — Buekout 
vs.  Swift,  27  Cal.,  p.  434;  Sears  vs.  Dixon,  33  Cal.,  p. 
326;  Merrill  vs.  Chapman,  34  Cal.,  p.  252;  Cook  vs. 
De  la  Guerra,  24  Cal.,  p.  241;  Warner  vs.  Holman,  24 
Cal.,  p.  228.    If  material  facts  are  not  found,  it  will 
be  presumed  that  they  were  consistent  with  the  judpf- 
ment. — Tewksbury  vs.  Magraff,  33  Cal.,  p.  237;  James 
vs.  Williams,  31  Cal.,  p.  211;  Sharp  vs.  Daugney,  33 
Cal.,  p.  505.     So  where  the  findings  are  defective.— 
Heny  vs.  Everts,  30  Cal.,  p.  425;  Hurlburt  vs.  Jones, 
25  Cal.,  p.  227;  Troy  vs.  Clark,  30  Cal.,  p.  419;  Bryan 
vs.  Maumer,  28  Cal.,  p.  238;  Lyons  vs.  Lunback, 29 
Cal.,  p.  139;  Schroeder  vs.  Jahns,  27  Cal.,  p.  281. 

7.  Generally. — The  findings  constitute  the  action  of 
the  Court,  embracing  its  decisions  on  questions  of  fact, 
and  cannot  be  shown  by  afiidavits. — Sanchez  vs.  Mc- 
Mahon,  April  Term,  1868.    A  case  was  being  tried  by 
the  Court,  and  during  its  progress,  on  motion  of  plain- 
tiff's attorney,  the  case  was  jeferred  "to  ascertain  the 
damages  sustained  by  plaintiff.''    It  was  held:  that  the 
case,  having  been  submitted  to  the  Court,  it  was  the 
duty  of  the  Court  to  find  upon  the  facts  adduced  by  the 
parties,  and  not  the  facts  presented  in  a  referee's  report 
Geeseka  vs.  Brannan,  2  Cal.,  p.  517.     In  ejectment 
against  several  defendants,  occupying  different  portions 
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of  the  land  in  suit,  some  of  whom  answered,  others  suf- 
fering default,  but  none  appearing  on  the  trial,  the  Court 
may  make  a  general  finding  and  enter  a  joint  judgment 
against  all  the  defendants  for  possession  of  the  land  and 
costs.— Lick  vs.  Stockdale,  18  Cal.,  p.  219.  Findings 
are  matters  of  record,  and  copies  thereof  may  be  suffi- 
ciently authenticated  by  the  certificate  of  the  Clerk. — 
Reynolds  vs.  Harris,  8  Cal.,  p.  617. 

636.     On  a  judgment  for   the   plaintiff  upon  an  Proceed- 
Issue   of  law,  he   may  proceed   in  the  manner  pre-  ^J^Jf^J^ 
scribed  by  the  first  two  subdivisions  of  Section  585,  *^^^*''- 
upon  the  &ilure  of  the  defendant  to  answer.     If  judg- 
ment be  for  the  defendant  upon  an  issue  of  law,  and 
the  taking  of  an  account,  or  the  proof  of  any  &ct,  be 
necessary  to  enable  the  Court  to  complete  the  judg- 
ment, a  reference  may  be  ordered,  as  in  that  section 
provided. 

Note.— Substituted  for  Sec.  181  of  the  Practice  Act. 
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OF  REFERENCES  AND  TRIALS  BT  REFEREES. 

SscTiOK  688.  Reference  ordered  upon  agreement  of  parties,  in  what 

cases. 

639.  Reference  ordered  on  motion,  in  what  cases. 

640.  Number  of  referees,  qualifications,  etc. 

641.  Either  party  may  object.    Grounds  of  objection. 

642.  Objections,  how  disposed  of. 

643.  Referees  to  report  within  ten  days. 
G^.  Effect  of  referee's  finding. 

645.  How  excepted  to,  etc. 

638.     (§  182.)     A  reference  may  be  ordered  upon  Reference 

ordered 

the  agreement  of  the  parties  filed  with  the  Clerk,  or  ^pon 

ox  7  agreement 

of  parties, 


entered  in  the  minutes: 

1.  To  try  any  of  all  of  the  issues  in  an  action  or 
proceeding,  whether  of  fact  or  of  law,  and  to  report  a 
finding  and  judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  Court 
to  determine  an  action  or  proceeding. 


in  what 
cases. 
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Note.  — 1.  Genekallt.— The  statute  concerning 
referees  is  in  aid  of  the  common  law  remedy  bj  arbi- 
tration, and  jdoes  not  alter  its  principles. — ^Tyson  vs. 
Wells,  2  Cal.,  p.  122.  A  Court  may,  without  consent 
of  parties,  order  a  reference  in  equity  cases. — Smith  vs. 
Rowe,  4  Cal.,  p.  7;  sec  Still  vs.  Saunders,  8  Cat.,  p. 
286;  and  Bumham  vs.  Rowe,  2  Cal.,  p.  261.  The  pro- 
visions of  the  Practice  Act  relating  to  the.partition  of 
reaj  property  contain  no  special  provision  for  the  ap- 
pointment of  a  referee  to  try  the  issues  and  find  the 
title  of  the  respective  parties.  The  appointment  of  a 
referee  in  an  action  for  partition  is,  therefore,  reguhited 
by  the  general  provisions  of.  the  Practice  Act. — Hast- 
ings vs.  Cunningham,  35  Cal.,  p.  551. 

2.  Consent. — The  consent  to  an  order  of  reference 
must  be  in  writing,  or  must  be  entered  on  the  min- 
utes.— Smith  vs.  Pollock,  2  Cal.,  p.  92.    An  order  of 
reference,  except  as  provided  in  the  next  section,  can- 
not be  made  without  the  consent  of  the  adverse  party. 
Benham  vs.  Rowe,  2  Cal.,  p.  261.    Where  an  entiy  on 
the  minutes  recites  that  **the  parties  came  by  their 
attorneys,  and  defendant,  by  his  attorney,  moved  the 
Court  that  the  cause  be  referred; "  hell:  that  such  ref- 
erence was  made  in  one  of  the  modes  prescribed  by 
law,  "by  oral  consent,  in  open  Court,  entered  on  the 
minutes." — Bates  vs.  Visher,  2  Cal.,  p.  355.    The  whole 
issue  in  divorce  cases  cannot,  even  by  consent  of  par- 
ties, be  referred;   and  where  a  reference  is  had,  the 
referee  cannot  pass  upon  the  testimony.    If  he  make 
any  statement  or  iinding  of  facts,  the  Court  is  obliged 
to  disregard  it,  and  base  its  decree  only  upon  the  1^1 
testimony  taken. — Baker  vs.  Baker,  10  Cal.,  p.  527. 
The  Court  cannot,  without  the  consent  of  the  parties, 
order  a  reference  for  the  trial  of  any  other  issue  of  fact 
than  that  involved  in  the  examination  of  an  account  in 
an  equity  case. — Williams  vs.  Benton,  24  Cal.,  p.  425. 

3.  Ordbb. — An  order  of  Court  is  necessary  to  consti- 
tute a  reference. — ^Heslep  vs.  City  of  San  Franciwx),  4 
Cal.,  p.  2.  The  order  cannot  go  beyond  the  pleadings 
of  the  parties. — Branger  vs.  Chevalier,  9  Cal.,  p.  858. 
A  reference  or  arbitration  in  which  there  is  no  order  of 
Court  or  agreement  filed  with  the  Clerk  or  entered  on 
the  minutes,  operates  as  a  voluntary  withdrawal  of  the 
case  from  the  jurisdiction  of  the  Court,  by  which  it 
loses  all  control  over  the  case,  and  has  no  authority  to 
enter  judgment  upon  the  finding,  except  by  consent  of 
parties. — Heslep  vs.  City  of  San  Francisco,  4  C«I.|  ?•  2; 
see  notes  to  Sees.  639,  643,  post. 
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639.     (§  183.)     When  the  parties  do  not  consent,  s^'J^ 
the  Conrt  may,  upon  the  application  of  either,  or  of  "^"Jj^ 
its  own  motion,  direct  a  reference  in  the  following 
cases: 

1.  "When  the  trial  of  an  issue  of  fact  requires  the 
examination  of  a  long  account  on  either  side ;  in  which 
case  the  referees  may  be  directed  to  hear  and  decide 
the  vrhole  issue,  or  report  upon  any  specific  question  of 
feet  involved  therein; 

2.  W^hen  the  taking  of  an  account  is  necessary  for 
the  information  of  the  Court  before  judgment,  or  for 
carrying  a  judgment  or  order  into  effect; 

3.  When  a  question  of  feet,  other  than  upon  the 
pleadings,  arises  upon  motion  or  otherwise,  in  any 
stage  of  the  action; 

4.  When  it  is  necessary  for  the  information  of  the 
Court  in  a  special  proceeding. 

NoTK. — A  Court  cftnnot  refer  an  OTdinar;  suit  at  law 
to  a  referee  for  trial  against  the  abjection  of  either 
party;  and  thie,  whether  the  suit  requires  the  examina- 
tion of  a  long  account  or  not.  The  statute,  as  to  relhr- 
ling  cases,  applies  solely  to  equity  causes.  The  right 
of  trial  by  Jury  in  all  common  law  actions  is  secured 
by  the  Conidtution  of  this  Stale.— Grim  vs.  Norris,  10 
Cnl.,  p.  140.  In  an  action  to  dissolve  a  partnership 
and  obtain  a  settlement  of  the  partnership  accounte,  the 
Court  may  order  a  reference  for  the  trial  of  all  the 
iseuea  of  fact  relating  to  the  condition  of  the  partner- 
ship accounts  but  it  hag  no  power,  if  oyection  i«  made, 
to  order  a  reference  of  the  trial  of  any  other  issue  or 
issues  in  the  ease,  nor  to  direct  the  referee  to  report 
ft  judgment.  Where  the  trial  of  an  issue  of  bet  is 
involved,  requiring  the  examination  of  a  long  account 
on  either  side,  the  Court  may  order  a  reference,  with 
directions  to  the  retiree  lo  report  upon  tbe  account,  or 
any  i?sue  of  fact  involved  in  the  account.— Williams 
vs.  Benton,  24  Cal,,  p.  425;  Hidden  vs.  Jourdan,28  Cal., 
p.  301.  The  Court  may  refer  for  trial  the  question  of 
damages  sustained  by  reason  of  an  injunction  issued 
without  a  cause.— Bussell  vs.  Elliott,  2  Cal.,  p.  245.  In 
an  action  for  balance  of  an  account,  the  dofensa  was 
payment  by  a  promissory  note.  Replication,  that  the 
plaintiff  was  induced  to  receive  the  note  by  means  of 
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Number  of 
referees, 
(^aaliti  ca- 
tions, etc. 


Either 
party  may 
oluect 


Qrounds  of 
ok^ection. 


fraudulent  representations.  It  was  held:  that  the  case 
could  not  be  referred  without  the  written  consent  of 
both  parties. — Seaman  vs.  Mariani,  1  Cal.,  p.  336. 
See  notes  to  Sees.  639,  643,  of  this  Code. 

640.  (§  184.)  A  reference  may  be  ordered  to  any 
person  or  persons,  not  exceeding  three,  agreed  upon 
by  the  parties.  If  the  parties  do  not  agree,  the  Court 
or  Judge  must  appoint  one  or  more  referees,  not  ex- 
ceeding three,  who  reside  in  the  county  in  which  the 
action  or  proceeding  is  triable,  and  against  whom  there 
is  no  legal  objection,  or  the  reference  may  be  made  to 
a  Court  Commissioner  of  the  county  where  the  cause 
is  pending. 

641.  (§  185.)  Either  party  may  object  to  the 
appointment  of  any  person  as  referee,  on  one  or  more 
of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree, 
to  either  party;     . 

3.  Standing  in  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal 
and  agent,  to  either  party,  or  being  a  member  of  the 
family  of  either  party;  or  a  partner  in  business  with 
either  party;  or  being  security  on  any  bond  or  obliga- 
tion for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on 
any  trial  between  the  same  parties  for  the  same  cause 
of  action; 

5.  Interest  on  the  part  of  such  person  in  the  event 
of  the  action,  or  in  the  main  question  involved  in  the 
action; 

6.  Having  formed  or  expressed  an  unqualified  opin- 
ion or  belief  as  to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

Note.— Adams  vs.  Hackett,  7  Cal.,  p.  187;  see  note 
to  Sec.  602  of  this  Code. 
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642.  (§  186.)  The  objections  taken  to  the  ap-  objections, 
pointment  of  any  person  as  referee  must  be  heard  disposed  of. 
and    disposed  of  by  the   Court,    Affidavits  may  be 

read  and  witnesses  examined  as  to  such  objections. 

643.  (§  187.)     The  referees  or  Commissioner  must  Referees 

^  '  to  report 

report  their  findings  in  writing  to  the  Court  within  JJ,^^g^ 
twenty    days  after  the  testimony  is  closed,  and  the 
&ct8  found  and  conclusions  of  law  must  be  separately 
stated  therein. 

Note.— 1.  Time.— Time  is   directory.— KeUer  vs.  . 
Luttuck,  22  Gal.,  p.  471. 

•  2.  FiNDiKQS.— See  notes  to  Sees.  633,  635,  and  644 
of  this  Code.  The  report  of  a  referee,  like  the  finding; 
of  a  Jud|3^,  should  state  the  facts  found  and  the  con- 
clusions of  law. — Lambert  vs.  Smith,  3  Cal.,  p.  409. 
If  the  order  of  a  reference  requires  the  referee  to  try 
the  issues,  and  report  his  finding  thereon,  the  referee 
may  make  a  general  finding  upon  the  facta  put  in 
issue,  stating  the  facts  according  to  their  legal  effect. — 
Hihn  vs.  Peck,  30  Cal.,  p.  280. 

8.  Duties  of  Keferee.— Under  a  reference  to  try 
the  issues  and  report  a  judgment,  the  referee  may  ex- 
ercise all  the  powers  of  a  Judge  in  relation  to  the  trial 
of  the  cause  referred  to  him. — Plant  vs.  Fleming,  20 
Cal.,  p.  92.  But  referees  have  no  power  to  allow  the 
parties  to  alter  the  pleadings  after  a  case  has  been  sub- 
mitted to  them. — De  la  Riva  vs.  Berreyesa,  2  Cal.,  p. 
195.  It  is  within  the  discretion  of  the  referees  to  open 
the  case,  after  it  has  been  once  closed,  for  the  purpose 
of  receiving  additional  testimony. — Marziou  vs.  Pioche, 
lO.Oal.,  p.  545.  The  trial  before  a  referee  should  be 
conducted  in  the  same  manner  as  before  a  Court,  and 
the  evidence  should  be  embodied  in  a  bill  of  exceptions 
and  certified  by  the  referee. — Goodrich  vs.  City  of  Ma- 
lysville,  6  Cal.,  p.  430.  Irrelevant  testimony  should 
be  excluded  by  the  referee. — De  la  Riva  vs.  Berreyesa, 
2  Cal.,  p.  195.  Where  the  referee  admits  the  testimony 
against  the  objection  of  the  defendant,  such  testimony 
cannot,  after  the  case  has  been  submitted,  be  disre- 
garded without  first  giving  to  the  adverse  party  the 
opportunity  of  otherwise  supplying  the  excluded  testi- 
mony.— Monson  vs.  Cooke,  5  Cal.,  p.  436.  A  reference 
with  directions  to  take  proofs  concerning  the  oxjnfession 
of  a  judgment  by  the  defendant,  and  the  judgment  roll 
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in  the  case,  and  whether  the  same  was  filed  in  the 
Clerk's  office,  and  to  report  the  testimony,  with  a  find- 
ing of  facts  and  a  judgment,  does  not  suhmit  to  the 
referee  the  question  as  to  what  amount,  if  any,  is  still 
unpaid  in  the  judgment. — Solomon  vs.  Maguire,  29 
Cal.,  p.  227.  Tlie  referee  is  to  act  upon  the  questions 
committed  to  him,  and  to  report  whatever  he  is  re- 
quired to  report  hy  the  order  under  which  he  acts.— 
Hihn  vs.  Peck,  30  Cal.,  p.  280.  The  referee  need  not 
he  sworn. — Sloan  vs.  Smith,  3  Cal.,  p.  407.  He  cannot 
file  an  amended  report. — Headley  vs.  Reed,  2  Cal., 
p.  824. 

4.  Eppkct  of  Report.— The  facts  found  are  con- 
clusive in  the  ahscnce  of  the  testimony  brought  before 
the  Court.— Goodrich  vs.  City  of  Marys ville,  5  Cal., 
p.  430;  Knowles  vs.  Joost,  13  Cal,,  p.  620;  Muller  vs. 
Boggs,  25  id.,  p.  179;  Peck  vs.  Vanderberg,  30  id.,  p. 
11.  The  report  has  the  same  legal  efifect  as  the  award 
of  an  arbitrator.— Headley  vs.  Reed,  2  Cal.,  p.  322; 
Grayson  vs.  Guild,  4  Cal.,  p.  125;  Gunter  vs.  Sanchez, 
1  Cal.,  p.  45;  Walton  vs.  Mintum,  id.,  p.  362. 

Effect  of  644.    The  finding  of  the  referee  or  commissioner 

referee's  ^ 

finding.  upon  the  whole  issue  must  stand  as  the  finding  of  the 
Court,  and  upon  filing  of  the  finding  with  the  Clerk  of 
the  Court,  judgment  may  be  entered  thereon  in  the 
same  manner  as  if  the  action  had  been  tried  by  the 
Court. 

Note. — Mandamus  lies  to  compel  the  Court  to  enter 
judgment  on  the  report  of  a  referee.  —  Russell  vs. 
Elliott,  2  Cal.,  p.  246.  If  a  report  of  a  referee 
contain  sufi^cient  on  which  to  base  a  judj^ent, 
it  is  the  duty  of  the  Court  below  to  enter  judpnent  in 
accordance  with  the  report,  so  far  as  it  concerns  the 
matter  referred,  and  it  has  no  ri^ht  to  entertain  any 
objection  whatever.— Headly  vs.  Reed,  2  Cal.,  p.  322. 

How  645.    The  findings  of  the  referee  or  commissioner 

excepted  .« 

to,  etc.  may  be  excepted  to  and  reviewed  in  like  manner  as  if 
made  by  the  Court.  Wlien  the  reference  is  to  report 
the  fiicts,  the  finding  reported  has  the  efllect  of  a  spe- 
cial verdict. 

NoTB.— 1.  Exceptions.— If  the  report  of  a  referee 
ip  not  made  at  once,  upon  the  close  of  the  testimony,  it 
is  deemed  excepted  to. — Headley  vs.  Reed,  2  Cal.,  p. 
324.  In  an  equity  *case,  it  is  competent  for  the  Judge 
who  tried  the  cause,  after  exceptions  have  heen  fiied  to 
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the  report  of  a  referee  upon  the  facts,  and  the  report 
set  aside  for  cause  shown,  to  take  up  the  testimony 
reported  by  the  referee,  find  the  facts,  and  render  a 
decree  in  the  cause. — McHenry  vs.  Moore  et  al.,  5  Cal., 
p.  90.  Trials  before  a  referee  are  conducted  in  the  same 
manner  as  before  Courts,  and  exceptions  must  be  taken 
to  the  rulings  of  the  referee,  in  the  -pTogress  of  the 
trial,  in  the  same  manner  as  they  must  be  taken  before 
a  Court;  and  such  exceptions  must  be  embodied  in  the 
report  of  the  referee,*or  made  part  thereof  by  his  proper 
certificate.— Phelps  vs.  Peabody,  7  Cal.,  p.  50;  Branger 
vs.  Chevalier,  9  Cal.,  p.  353. 

2.  Setting  Aside  Report.— The  report  cannot  Be 
attacked  except  for  error  or  mistakes  of  law,  shown  on 
its  lace,  or  by  motion  for  a  new  trial. — Goodrich  vs. 
Marysville,  5  Cal.,  p.  430;  Porter  vs.  Barling,  2  Cal., 
pp.  72-112;  Branger  vs.  Chevalier,  9  Cal.,  p.  362;  Sloan 
vs.  Smith,  3  Cal.,  p.  407;  Headley  vs.  Reed,  2  Cal.,  p. 
321;  Cappe  vs.  Brizzolara,  19  Cal.,  p.  607;  McHeniy 
vs.  Moore,  5  Cal.,  p.  92;  Tyson  vs.  Wells,  2  Cal.,  p. 
122.    If  the  referee  to  take  an  account  commits  an 
error  at  the  outstart  which  unsettles  the  account,  the 
Court  is  not  bound  to  go  over  the  account  and  correct 
the  error,  but  may  set  aside  the  report  and  again  refer 
the  case.— Hidden  vs.  Jourdan,  32  Cal.,  p.  397.    The 
report  of  a  referee  upon  conflicting  evidence  has  the 
same  effect  as  a  verdict  of  a  jury,  and  wilt  not  be  dis- 
turbed in  the  Supreme  Court  upon  an  appeal  from  an 
order  refusing  to  grant  a  new  trial  in  the  Court  below. — 
Ritchie  vs.  Bradshaw,  5  Cal.,  p.  229.    Though  a  plead- 
ing would  be  bad  upon  demurrer,  yet  if  no  objection 
be  taken  at  the  time,  and  the  case  is  submitted  to  a 
referee,  the  defect  of  the  plea  is  not  sufiicicnt  reason  to 
set  aside  the  report. — Ritchie  vs.  Davis,  5  Cal.,  p.  453. 
If  there  is  no  exception  taken  to  the  ruling  of  a  referee, 
and  the  rule  of  law  by  which  he  arrived  at  his  conclu- 
sions be  not  disclosed,  the  Court  cannot  disturb  the 
report.— Tyson  vs.  Wells,  2  Cal.,  p.  130;  Grayson  vs. 
Guild,  4  id.,  p.  125;  but  see  Butte  Co.  vs.  Morgan,  19 
id.,  p.  609.    When  a  case  is  referred  to  a  referee  to  hear 
and  determine  the  issues  of  fact  and  of  law,  and  report 
the  same  to  the  Court,  and  he  makes  his  report,  wherein 
no  errors  of  law  or  fact  occur,  and  no  exceptions  are 
taken,  the  Court  below  should  not  set  aside  the  report 
and  grant  a  new  trial. — Grayson  vs.  Guild,  4  Cal.,  p. 
125.    It  would  be  an  abuse  of  discretion  for  a  Court  to 
set  aside  a  report  of  a  referee,  correct  in  all  its  parts, 
without  any  other  apparent  reason  than  the  mere  voli- 
tion of  the  Judge.— Goodrich  vs.  City  of  Marysville, 
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5  Cal.,  p.  430.     After  judpfment   upon   a  report  of 
referee,  the  Court  may  set  aside  the  report  and  grant 
a  new  trial  for  any  reason  that  would  be  sufficient  to 
set  aside  tlie  award  of  an  arbitrator,  and  for  no  other.— 
Headley  vs.  Beed,  2  Cal.,  p.  322.    The  provisions  of 
the  Practice  Act  relating  to  new  trials  apply  to  cases 
tried  by  a  referee  as  well  as  to  cases  tried  by  the  Court 
itself,  or  by  a  jury. — Cappe  vs.  Brizzolara,  19  Cal.,  p. 
607.    If  the  alleged  error  consists  in  the  final  conclu- 
sion of  law  or  lact  drawn  from  the  testimony,  and  the 
evidence  is  certified  to  the  Court  by  the  referee,  tht 
proper  course  is  to  move  to  set  aside  the  report  and 
for  a  new  trial. — Branger  &  Driard  va.  Chevalier,  9 
Cal.,  p.  853.    See  note  to  Sec.  645  of  this  Code.    If  a 
referee  reports  the  facts  upon  all  the  issues,  but  drawi 
an  erroneous  conclusion  of  law  from  the  facts  found, 
and  also  reports  a  judgment  in  accordance  with  his 
conclusions  of  law,  the  Court  may  set  aside  the  concla- 
sions  of  law,  and  direct  the  proper  judgment  to  be 
entered.— Caldorwood  vs.  Pyser,  31  Cal.,  p.  333. 

3.  Motion  to  Skt  Aside.— The  time  within  which 
a  notice  of  a  motion  must  be  filed  to  set  aside  the  report 
of  a  referee,  is  the  same  in  which  a  notice  of  motion 
for  a  new  trial  must  be  filed,  and  a  failure  to  appear 
and  prosecute  a  motion  to  set  aside  the  report  is  ta 
abandonment  of  motion,  and  the  order  made  denying 
the  motion  for  such  failure  to  appear,  is  not  the  sulg'ect 
of  review  on  appeal. — Mahoney  vs.  Wilson,  15  Cal.,  p. 
p.  43;  Frank  vs.  Boane,  15  id.,  p.  303;  Green  vs.Doane, 
id.,  p.  304. 

4.  Appeal.— The  appellate  Court  will  not  review  t 
Judgment  entered  on  the  report  of  a  referee,  if  no  ob- 
jection was  made  in  the  Court  below  to  the  report- 
Porter  vs.  Barling,  2  Cal.,  p.  72.    When  a  report  of  a 
referee  has  been  erroneously  set  aside  and  a  new  trial 
granted,  and  plaintiff  appeals,  the  Supreme  Court  will 
correct  both  errors  at  the  same  time  in  a  chancery  case. 
Grayson  vs.  Guild,  4  Cal.,  p.  125.     An  order  setting 
aside  a  report  of  a  referee  ap)K)inted  to  take  an  account, 
is  not  the  subject  of  appeal  before  judgment.— Johnston 
vs.  Dopkins,  6  Cal.,  p.  83.    Where  a  cause  is  tried  by 
a  referee  and  the  testimony  is  conflicting,  the  findings 
will  not  be  disturbed.— Muller  vs.  Boggs,  25  Cal.,  p. 
179.    The  appellate  Court  will  not  review  the  findings 
of  a  referee  to  ascertain  whether  they  are  contrary  to 
the  evidence,  except  on  appeal  from  an  order  denying 
a  new  trial. — Peck  vs.  Vandenberg,  80  Cal.,  p.  H*  An 
order  setting  aside  the  finding  of  a  referee  in  a  divoroe 
case,  and  sending  the  case  back  to  the  referee  Sur  ^ 
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ther  testimony,  is  not  the  subject  of  appeal  before  judg- 
ment.— Baker  vs.  Baker,  10  Cal.,  p.  528.  Where  the 
record  on  appeal  does  not  disclose  a  motion  for  new 
trial,  it  will  be  presumed  that  the  findings  of  the  referee 
were  based  upon  suflcient  evidence. — ^Donahue  vs.  Gro- 
martie,  21  Cal.,  p*  80. 
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CHAPTER  Vn. 

PROVISIONS   RELATING   TO   TRIALS   IN   GENERAL. 

A&TicLE    I.  Exceptions. 
H.  New  Trials. 


ARTICLE  I. 


EXCEPTIONS. 

Section  646.  Exceptions  may  bo  taken.    Time  when  taken,  etc. 

647.  What  deemed  excepted  to. 

648.  Exception,  form  of. 

649.  Exceptions  signed  by  Judge  and  filed  with  Clerk. 

650.  Exceptions  not  presented  at  time  of  ruling.    Notice  to 

adverse  party,  how  settled  upon,  etc. 

651.  Exceptions  after  judgment,  etc. 

652.  When  exception  is  refused,  application  to  Supreme 

Court  to  prove  the  same,  etc. 

653.  Proceedings  where  Judge  ceases  to  hold  office. 

&46.     Exceptions  may  be  taken  by  either  party  to  ExcoDtiona 
any  ruling  or  decision  made  by  a  Court  or  Judge,  uken. 
either  before  or  after  judgment,  in  any  action  or  pro-  Time  when 
ceeding,  but,  except  in  the  cases  provided  for  in  the 
next  section,  must  be  taken  at  the  time  the  ruling  is 
made. 

Note. — See  note  to  Sec.  661  of  this  Code. 

1.  When  and  how  taken. — To  the  rulings  of  a 
referee  during  the  trial. — Tyson  vs.  Wells,  2  Cul.,  p. 
122,  To  a  deposition  at  the  time  it  is  offered  in  evi- 
dence.— Dye  vs.  Bailey,  2  Cal.,  p.  384.  To  the  form  of 
a  deed  at  the  trial  in  the  Court  below. — Posten  vs.  Ras- 
sette,  5  Cal.,  p.  468.  To  the  introduction  of  evidence 
at  the  time  it  is  offered. — Covillaud  vs.  Turner,  7  Cal., 
p.  38.    A  party  cannot,  by  consenting  to  admit  evi- 
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dence,  "subject  to  all  legal  exceptions^"   avoid  the 
necessity  of  taking  exceptions  to  the  relevancy  or  suf- 
ficiency thereof,  and  devolve  the  responsibility  of  dis- 
covering whatever  objections  may  exist  in  the  Court 
below,  and  for  the  first  time  assign  his  objections  in  the 
Supreme  Court.— Id.  *  If  a  party  objects  to  the  admis- 
sion of  evidence  on  trial  he  must  state  the  point  of  his 
objection  at  the  time.    General  objection  will  not  do. 
He  must  lay  his  finger  on  the  point  at  the  time  of  trial, 
otherwise  the  appellate  Court  cannot  review  it. — ^Mar- 
tin vs.  Traverse,  13   Cal.,  p.  243;  Leet   vs.  Wilson, 
24   Cal.,  p.  399;  Baker  vs.  Joseph,  16   Cal.,  p.  177; 
People  vs.  Glenn,  10  Cal.,  p.  32.    An  objection  to 
the  sufiiciency  of  evidence  must  be  made  at  the  time 
the  evidence  is  offered  to  be  introduced,  so  that  a 
party  may  have   the  opportunity  of  supplying   the 
necessary  evidence.— Goodale  vs.  West,  5  Cal.,  p.  339; 
Mott  vs.  Smith,  16  Cal.,  p.  533.    An  objection  to  the 
admissibility  of  a  deed  in  evidence  must  be  made  on 
the  trial  of  the  cause,  at  nisi  prius,  and  an  exception 
taken,  or  the  point  cannot  be  considered  on  appeal.— 
Pearson  vs.  Snodgrass,  5  Cal.,  p.  478.    Where  the  ob- 
jection to  the  introduction  of  testimony  was  in  general 
terms  that  it  was  irrelevant,  it  will  not  be  considered 
in  the  Supreme  Court,  if  the  testimony  could  under 
any  possible  circumstances  have  been  relevant. — Dreox 
vs.  Domec,  18  Cal.,  p.  83.    The  188th  section  of  the 
Practice  Act  did  not  fix  the  precise  time  when  an  ex- 
ception to  the  charge  of  the  Court  to  the  jury  must  be 
taken.— St.  John  vs.  Kidd,  26  Cal.,  p.  265.    If  under 
it  an  exception  to  the  charge  of  the  Court  is  taken  after 
the  jury  have  withdrawn  to  consider  their  verdict,  and 
before  the  verdict  is  rendered,  the  question  of  allowing 
or  disallowing  the  exception  rests  in  the  discretion  of 
the  Court,  and  whether  allowed  or  disallowed,  the 
Supreme  Court  will  not  interfere  with  the  exercise  of 
this  discretion.    A  party  cannot  take  his  chances  for  a 
verdict  on  instructions  given  or  refused  without  excep- 
tions taken,  and  after  the  verdict,  except  to  the  action 
of  the  Court.— Letter  vs.  Putney,  7  Cal.,  p.  ^.    Ex- 
ceptions to  the  charge  of  a  Court  must  point  out  the 
specific  portions  of  the  charge  excepted  to,  and  ought 
to  be  made  at  the  time  of  the  trial,  and  before  the  jury 
retires. — Hicks  vs.  Coleman  et  al.,  25  Cal.,  p.  123. 
J  2.  Exceptions   by   Prevailing  Party.— Unless 

the  respondent  takes  an  appeal,  the  appellate  Couit 
will  not  look  into  exceptions  taken  by  him. — Frank  vs. 
Doane,  15  Cal.,  p.  304;  Pierce  vs.  Jackson,  21  Cal.f  P« 
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636;  Travers  vs.  Crane,  15  Cal.,  p.  12;  Jackson  vs. 
Feather  River  Co.,  14  Cal.,  p.  18. 

3.  Technical  Exceptions.— If  the  judgment  is 
right  on  the  merits,  the  appellate  Court  will  not  sus- 
tain mere  technical  exceptions  taken  in  the  course  of 
the  trial,  unless  compelled  by  law  so  to  do. — English 
vs.  Johnson,  17  Cal.,  p.  107. 

647.     The  adverse  party  is  deemed  to  have  excepted  what  . 

deemed 

to  the  verdict  of  the  jury,  or  the  final  decision  of  the  excepted 
Court  or  referee,  to  an  order  granting  or  refusing  a 
new  trial,  sustaining  or  overruling  tt  demurrer,  striking 
out  a  pleading  or  any  part  thereof,  granting  or  refusing 
a  continuance,  granting  or  refusing  to  change  the  place 
of  trial;  and  is  also  deemed  to  have  excepjted  to  every 
order,  ruling,  or  proceeding  made  or  had  in  the  action 
or  proceeding,  either  before  or  after  judgment,  upon 
an  ex  parte  application. 

Note. — The  verdict,  decision,  order,  or  ruling  in  the 
instances  specified  in  this  section,  may  be  rendered  or 
had  in  the  absence  of  the  losing  party,  and  it  was  for 
this  reason  that  provision  was  made  giving  him  an  ex- 
ception by  operation  of  law. 

648.     (§  190.)     No  particular  form  of  exception  is  Exception, 

_  form  o£ 

required.  The  objection  must  be  stated,  with  so  much 
of  the  evidence  or  Other  matter  as  is  necessary  to 
explain  it,  and  no  more.  But  when  the  exception  is 
to  the  verdict  or  decision,  upon  the  grounds  of  the 
insufficiency  of  the  evidence  to  sustain  it,  the  objection 
must  specify  the  particulars  in  which  such  evidence  is 
alleged  to  be  insufficient. 

Note.— 1.  Form  of  Exception.— See  Subdivision 
1  of  not«  to  Section  646  of  this  Code. 

2.  Object  of  the  Bill  of  Exceptions.— Parsons 
vs.  Davis,  3  Cal.,  p.  425. 

3.  What  it  should  Contain.— Not  matter  of 
record. — Johnson  vs.  Sepulveda,  5  Cal.,  p.  151,  But 
must  contain  documents  and  affidavits,  to  be  reviewed 
by  the  appellate  Court. — Gates  vs.  Buckingham,  4 
Cal.,  p.  286.  And  affidavits  as  to  the  incompetency  of 
a  juror. — People  vs.  Stonecifer,  6  Cal.,  p.  411. 

4.  Kesekvino  Questions  of  Law.— Where  the 
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Court  tries  the  cause  without  a  jury,  the  mode    of 
reserving  questions  of  law  is  to  ask  the  Court  to  decide 

fhem,  and  note  the  decision  in  a  bill  of  exceptioDS- 

Griswold  vs.  Sharpe,  2  Cal.,  p.  17.  Where  plaiimtiffe, 
having  excepted  to  the  ruling  of  the  Court  oxcladinfc 
certain  evidence,  take  a  nonsuit  with  leave  to  move  to 
set  aside,  they  do  not  waive  any  of  their  rights  as  to 
the  exceptions. — Natoma  W.  &  M.  Co.  vs.  Olarkin,  14 
Cal.,  p.  549. 

5.   Exceptions  to  be  attached  to  Judomestt 
Boll. — Moore  vs.  Del  Valle,  28  Cal.,  p.  170. 


Exceptions 
signodby 
Judge  and 
filed  with 
Clerk. 


Exceptions 
not 

presented 
at  time  of 
ruling. 


Notice  to 
adverse 
party,  how 
settled 
upon,  etc 


Exceptions 
after  judg* 
ment,  etc 


When 
exception 
is  refused, 
application 
to  Saprome 
Court  to 
prove  the 
same,  eto. 


649.  A  bill  containing  the  exception  to  any  ruli 
may  be  presented  to  the  Judge  at  the  time  the  ruliDg 
is  made.  It  must  be  conformable  to  the  truth,  or  l>e 
at  the  time  corrected  until  it  is  so,  and  signed  by  th.e 
Judge,  and  filed  with  the  Clerk. 

650.  If  a  bill  is  not  presented  at  the  time  of  the 
ruling,  a  bill  containing  the  exceptions,  or  any  of  them, 
relating  to  any  ruling  had  up  to  the  time  of  the  entry 
of  judgment,  may,  upon  one  day's  notice  to  the  ad- 
verse party,  at  any  time  after  such  ruling  is  made,  and 
within  thirty  days  after  the  entry  of  judgment^  be 
presented  to  the  Judge  and  settled,  as  provided  in 
the  preceding  section. 

651.  A  bill  containing  the  exceptions  to  any  ruling 
made  after  judgment,  except  to  a  ruling  made  grant- 
ing or  refusing  a  new  trial,  may  be  presented  to  the 
Judge  at  the  time  of  such  ruling,  and  be  settled  a^ 
provided  in  Section  649;  and,  if  not  so  presented, 
may,  upon  one  day's  notice,  and  at  any  time  after,  and 
within  ten  days  of,  such  ruling,  be  presented  and 
settled  as  in  such  section  provided. 

652.  If  the  Judge  in  any  case  refuse  to  allow  an 
exception  in  accordance  with  the  facts,  the  party 
desiring  the  bill  settled  may  apply  by  petition  to  the 
Supreme  Court  to  prove  the  same.  The  application 
may  be  made  in  the  mode  and  manner,  and  under 
such  regulations  as  that  Court  may  prescribe;  and  the 
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bill,  TV'lien  proven,  must  be  certified  by  the  Chief 
Justice  a.a  correrct,  and  filed  with  the  Clerk  of  the 
Court  in  Tvhich  the  action  was  tried,  and  when  so  filed 
it  lias  tlie  same  force  and  effect  as  if  settled  by  the 
Judge  wlio  tried  the  cause. 

Note. — See  note  to  Article  II. 

OS3.      If  the  Judffe  who  presided  at  the  trial  ceases  Prooeed- 

^  -^  ings  where 

to  liold  office  before  the  bill  is  tendered  or  settled,  he  J^dge 

^  ceases  to 

may,  nevertheless,  settle  such  bill,  or  the  party  may,  i»oid  office. 
as    provided  in  the  preceding  section,  apply  to  the 
Sujpreme  Court  to  prove  the  same. 


AKTICLE    II. 


NEW  THIALS. 


Skction  656.  New  trial  defined. 

667.  When  a  new  trial  may  be  granted. 

658.  On  what  papers  moved  for. 

659.  Notice  of  motion,  upon  whom  served  and  what  to  con- 

tain. 

660.  Motion  to  be  heard  at  the  time  specified,  or  dismissed. 

661.  Judge  to  make  statement  on  decision  of  the  motion. 

This  statement  to  constitute  bill  of  exception. 

666.     (§  192.)     A  new  trial  is  a  reexamination  of  Newtnai 

^  ^  .  defined. 

an   issue  of  fact  m  the  same  Court  after  a  trial  and 
decision  by  a  jury  or  Court,  or  by  referees. 

657.     (§  193.)     The  former  verdict  or  other  decis-  when  a 

new  trial 

ion  may  be  vacated  and  a  new  trial  granted,  on  the  ™*y^ 
application  of  the  party  aggrieved,  for  any  of  the 
following  causes,  materially  aftecting  the  substantial 
lights  of  such  party: 

1.  Irregularity  in  the  proceedings  of  the  Court,  jury, 
or  adverse  party,  or  any  order  of  the  Court  or  abuse 
of  discretion  by  which  either  party  was  prevented  from 
having  a  fair  trial; 

2.  Msconduct  of  the  jury;  and  whenever  any  one 

72— Vol.  I. 
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Same.  or  more  of  the  jurors  have  been  induced  to  assent  to 
any  general  or  special  verdict,  or  to  a  finding  on  any 
question  submitted  to  them  by  the  Court,  by  a  resort 
to  the  determination  of  chance,  such  misconduct  may 
be  proved  by  the  affidavit  of  any  one  of  the  jurors; 

3.  Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against; 

4.  Newly  discovered  evidence,  material  for  the  party 
making  the  ^application,  which  he  could  not,  with 
reasonable  diligence,  have  discovered  and  produced  at 
the  trial; 

6.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  ve^ 
diet  or  other  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted 
to  by  the  party  making  the  application. 

Note.— 1.    Cabsb   under   Sitbd.    1. — Parker  vs. 
Shephard,  1   Cal.,  p.  132;   Lawretice  vs.    Collier,  1 
Cal.,  p.  37;  Sannicksen  yg.  Brown,  6  Cal.,  p.  58;  Paige 
vs.  O'Neal,  12  Cal.,  p.  483;  Benedict  vs.   Cozzens,  4 
Cal.,  p.  882;  Thompson  vs.  Paige,  16  Cal.,  p.  77;  Th«II 
.  vs.  Smiley,  9  Cal.,  p.  588;  Redman  vs.  Gulnac,  5  Cal., 
p.  148;  Smith  vs.  Billett,  15  Cal.,  p.  26;  Mowiy  ^^' 
Starbuck,  4  Cal.,  p.  274;   Thornton  vs.  Borland,  12 
Cal.,  p.  489;  Keller  vs.  Franklin,  5  Cal.,  p.  432;  Gillan 
vs.  Hutchinson,  16  Cal.,  p.  156;  Bobinson  vs.  Smith, 
14  Cal.,  p.  254;  Pilot  Bock  Creek  Co.  vs.  Chapman, 
11  Cal.,  p.  162;  Brodus  vs.  Nelson,  16  Cal.,  p.  80;  Cal- 
derwood  vs.  Tevis,  23  Cal.,  p.  335;  Brooks  vs.  Crosby, 
22  Cal.,  p.  42;  People  vs.  Boggs,  20  Cal.,  p.  432;  Peo- 
ple vs.  Symonds,  22  Cal.,  p.  353;  Ford  vs.  Thompsoa, 
19  Cal.,  p.  118;  Minturn  vs.  Burr,  20  Cal.,  p.  48; 
Argenti  vs.  San  Francisco,  30  Cal.,  p.  458;  People  vs. 
Williams,  24  Cal.,  p.  34;  Wilcoxson  vs.  Burton,  27 
Cal.,  p.  237;  Rice  vs.  Cunningham,  29  Cal.,  p.  492; 
People  vs.  Hughes,  29  Cal.,  p.  257;   Carpentier  tb. 
Small,  35  Cal.,  p.  346. 

2.  Cases  under  Sttbd.  2.— Turner  vs.  Tuolumne 
Water  Co.,  25  Cal.,  p.  400;  Donner  vs.  Palmer,  38 
Cal.,  p.  40;  Taylor  vs.  Stage  Co.,  6  Cal.,  p.  228;  Tbrall 
vs.  Smiley,  9  Cal.,  p.  52^*  Wilson  vs.  Benymai),  5 
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Cal.,  p.  44;  Boyce  vs.  Stage  Co.,  25  Cal.,  p.  473;  Peo- 
ple vs.  Hughes,  29  Cal.,  p.  257. 

3.  Casks  under  Sued.  3. — Casement  vs.  Ring- 
gold, 28  Cal.,  p.  835;  Packer  vs.  Heaton,  9  Cal., 
p.  571;  Cook  vs.  De  la  Guerra,  24  Cal.,  p.  237;  Klock- 
enbaum  vs.  Pierson,  22  Cal.,  p.  160;  Guy  vs.  Hanly, 
21  Cal.,  p.  397;  Patterson  vs.  Ely,  19  Cal.,  p.  28;  Tur- 
ner vs.  Morrison,  11  Cal.,  p.  21;  Smith  vs.  Richmond, 
15  Cal.  p.  501;  Taylor  vs.  Stage  Co.,  6  Cal.,  p.  228; 
Rogers  vs.  Hine,  1  Cal.,  p.  429;  Live  Yankee  Co.  vs. 
Oregon  Co.,  7  Cal.,  p.  40;  Brooks  vs.  Lyon,  3  Cal.,  p. 
113;  Howe  vs.  Briggs,  17  Cal.,  p.  385;  Eagan  vs.  De- 
laney,  16  Cal.,  p.  85;  Fuller  vs.  Hutchings,  10  Cal.,  p. 
523;  Howe  vs.  Briggs,  17  Cal.,  p.  385;  Nooney  vs.  Ma- 
honey,  30  Cal.,  p.  226;  Brooks  vs.  Douglass,  32  Cal., 
p.  208;  Rodiguez  vs.  Comstock,  24  Cal.,  p.  85;  Schell- 
haus  vs.  Ball,  29  Cal.,  p.  605;  People  vs.  Jocelyn,  29 
Cal.,  p.  562;  Doyle  vs.  Sturla,  38  Cal.,  p.  456. 

4.  Cases  ukder  Sued.  4. — Spencer  vs.  Doane, 
23  Cal.,  p.  419;  O^Brien  vs.  Brady,  23  Cal.,  p. 
2^3;  Wright  vs.  Carrillo,  22  Cal.,  p.  596;  Aldrich  vs. 
Palmer,  24  Cal.,  p.  515;  Taylor  vs.  Stage  Co.,  6  Cal., 
p.  228;  Berry  vs.  Metzler,  7  Cal.,  p.  418;  Gaven  vs. 
Dapman,  5  Cal.,  p.  342;  Elockenbaum  vs.  Pierson,  22 
Cal.,  p.  160;  Hoyt  vs.  Saunders,  4  Cal.,  p.  345;  Rogers 
vs.  Hine,  1  Cal.,  p.  429;  Weimer  vs.  Lowens,  11  Cal., 
p.  104;  Baker  vs.  Joseph j  16  Cal.,  p.  180;  Jenny  Lind 
Co.  vs.  Bower,  11  Cal.,  p.  194;  Live  Yankee  vs.  Oregon 
Co.,  7  Cal.,  p.  42;  Brooks  vs.  Lyon,  3  Cal.,  p.  114; 
Burritt  vs.  Gibson,  3  Cal.,  p.  399;  Bartlett  vs.  Hodg- 
dan,  3  Cal.,  p.  57;  Perry  vs.  Cochran,  1  Cal.,  p.  180; 
Coghill  vs.  Marks,  29  Cal.,  p.  673;  Levitsky  vs.  John- 
fon,  35  Cal,,  p.  41;  Arnold  vs.  Skaggs,  35  Cal.,  p.  684; 
Stoakes  vs.  Monroe,  36  Cal.,  p.  383. 

5.  Cases  ukder  Subd.  5.— Clark  vs.  Huber,  20  Cal., 
p.  196;  Heath  vs.  Lent,  1  Cal.,  p.  410;  Pleasants  vs. 
N.  B.  &  M.  R.  R.  Co.,  34  Cal.,  p.  586;  Potter  vs.  Scale, 
5  Cal.,  p.  410;  Hale  vs.  Bark  Banning,  33  Cal.,  p.  522; 
Payne  vs.  Steamship  Co.,  1  Cal.,  p.  3i5;  Patterson  vs. 
Ely,  19  Cal.,  p.  28;  Chapin  vs.  Bourne,  8  Cal.,  p.  294; 
Palmer  vs.  Reynolds,  3  Cal.,  p.  396;  Peirce  vs.  Payne, 
14  Cal.,  p.  420;  Weaver  vs.  Page,  6  Cal.,  p.  685. 

6.  Cases  under  Sued.  6.— Stevens  vs.  Irwin,  15 
Cal,,  p.  504;  Adams  vs.  Pugh,7  id.,  p.  150;  Ritchie  vs. 
Bradshaw,  5  id.,  p.  228;  Knowles  vs.  Joost,  13  id.,  p. 
620;  Brown  vs.  Smith,  10  id.,  p.  508;  Gagliardo  vs. 
Hoberlin,  18  id.,  p.  394;  Lewis  vs.  Covillaud,  21  id.,  p. 
178;  Oullahan  vs.  Starbuck,  21  id.,  p.  413;  Tebbs  vs. 
Weittherwax,  28  id.,  p.  68;  Preston  vs.  Keys,  23  id.,  p. 
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193;  Lubeck  vs.  Bullock,  24  id.,  p.  338;  Ellis  vs.  Jeans, 
.  26  id.,  p.  275;  Wilcoxson  vs.  Burton,  27  Cal.,  p.  232; 
AVilkinson  vs.  Parrott,  32  id.,  p.  102;  Kimball  vs. 
Gearhart,  12  id.,  p.  27;  10  id.,  p.  446;  14  id.,  p.  167; 
Johnson  vs.  Pendleton,  1  id.,  p.  133;  Scannell  vs. 
Strahle,  9  id.,  p.  177;  Weddle  vs.  Stark,  10  id.,  p.  301; 
Bensley  vs.  Atwill,  12  id.,  p.  240;  Bitter  vs.  Stock,  12 
id.,  p.  402;  McGarrity  vs.  Byington,  12  id.,  p.  432; 
Visher  vs.  Webster,  13  id.,  p.  60;  Doe  vs.  Vallejo,  29 
id.,  p.  386;  Wilson  vs.  Cross,  33  id.,  p.  60;  Appeal  of 
Piper,  32  id.,  p.  530;  Appeal  of  Brooks,  32  id.,  p.  559; 
Kile  vs.  Tubbs,  32  id.,  p.  333;  Hill  vs.  Smith,  32  id., 
p.  166;  Bernal  vs.  Glenn,  33  id.,  p.  669;  Maine  Boys 
^  vs.  Boston  T.  Co.,  37  id.,  p.  40;  Phelps  vs.  Union  C. 

M.  Co.,  39  id.,  p.  407;  Dickey  vs.  Davis,  39  id.,  p.  565. 

7.  Cabkb  undkk  Subd.  7.— Carpenter  vs.  Norrig,  2D 
Cal.,  p.  437;  Zeigler  vs.  Wells,  Fargo  &  Co.,  28  Cal., 
p.  263;  Kiler  vs.  Kimball,  10  Cal.,  p.  267;  Clark  vs. 
Lockwocd,  21  Cal.,  p.  220;  Mills  vs.  Barney,  22  Cal., 
p.  240;  Hicks  vs.  Whitesides,  23  Cal.,  p.  404;  Union 
Co.  vs.  Creary,  25  Cal.,  p.  507;  Janson  vs.  Brooks,  29 
Cal.,  p.  214;  Merle  vs.  Mathews,  26  Cal.,  p.  467;  Tur- 
ner vs.  Tuolumne  Co.  Water  Co.,  25  Cal.,  p.  404;  Has- 
kell vs.  McHenry,  4  Cal.,  p.  411;  Perley  vs.  Grorham, 
10  Cal.,  p.  125;  Smith  vs.  Harper,  5  Cal.,  p.  329;  Rice 
vs.  Gashirie,  13  Cal.,  p.  53;  Innis  vs.  Steamer  Senator, 
1  Cal.,  p.  462;  San  Francisco  vs.  Clark.,  1  Cal.,  p.  386; 
Canington  vs.  Steamship  Co.,  1  Cal.,  p. 478;  Yonge  vs. 
Steamship  Co.,  1  Cal.,  p.  354;  Dwinellevs.  Henriquez, 
1  Cal.,  p.  390;  Darst  vs.  Bush,  14  Cal.,  p.  83;  McCloud 
vs.  O'Neal,  16  Cal.,  p.  392;   Cravens  vs.  Dewey,  13 
Cal.,  p.  42;  Coghill  vs.  Boring,  15  Cal.,  p.  218;  Santil- 

r  Ian  vs.  Moses,  1  Cal.,  p.  92;  Wilkinson  vs.  Parrott,  32 

Cal.,  p.  102;  Tompkins  vs.  Mahoney,  32  Cal.,  p.  231; 
Cocoran  vs.  O'Kiefe,  34  Cal.,  p.  554;  Bichardson  vs. 
Kier,  37  Cal.,  p.  263. 

8.  Cases  ik  which  Ksw  Trials  have  bbek  Re- 
fused   BECAUSE    THE    FrROR   WAS    IMMATERIAL. — 

Gaven  vs.  Dopman,  5  Cal.,  p.  342;  McKinney  vs. 
Smith,  21  Cal.,  p.  374;  Janson  vs.  Brooks,  29  Cal.,  p. 
214;  Kiler  vs.  Kimball,  10  Cal.,  p.  267;  Union  Water 
Co.  vs.  Crary,  25  Cal,,  p.  507;  Clark  vs.  Lockwood, 
21  Cal.,  p.  220;  Mills  vs.  Barney,  22  Cal.,  p.  240; 
Hicks  vs.  Whiteside,  23  Cal.,  p.  404;  Merle  vs. 
Mathews,  26  Cal.,  p.  467;  Jones  vs.  Block,  30  Cal., 
p.  227;  Zeigler  vs.  Wells,  Fargo  &  Co.,  28  Cal.,  p. 
263;  Kile  vs.  Tubbs,  32  Cal.,  p.  822;  Carpenter  vs. 
Norris,  20  Cal.,  p.  437;  James  vs.  Williams,  81  Cal., 
p.  211;  Bice  vs.  Cunningham,  29  Cal.,  p.  492;  Tohler 
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vs.  Folsom,  1  Cal.,  p.  213;  Sunol  vs.  Hepburn,  1  Cal., 
p.  285;  Smith  vs.  Compton,  6  Cal.,  p.  26;  Carpentier 
vs.  Gardiner,  29  Cal.,  p.  160;  Tyler  vs.  Green,  28  Cal., 
p.  206;  People  vs.  Moore,  8  Cal.,  p,  94;  Wilkinson  vs. 
Parrott,  32  Cal.,  p.  102;  Tompkins  vs.  Mahoney,  32 
Cal.,  p.  231. 

9.  Equity  Casks. — Same  rules  apply. — Duff  vs. 
Fisher,  15  Cal.,  p.  375;  Eiddle  vs.  Baker,  13  Cal.,  p. 
295;  Green  vs.  Butler,  26  Cal.,  p.  599;  Phelan  vs. 
Buiz,  15  Cal.,  p.  90. 

10.  When  Equitt  will  sot  Intervess. — Borland 
vs.  Thornton,  12  Cal.,  p.  441;  Mastick  vs.  Thorp,  29 
Cal.,  p.  144;  Collins  vs.  Butler,  14  Cal.,  p.  226. 

11.  New  Trial  properly  granted,  but  wboko 
REASON  GIVEN  BY  THE  JuDGE. — If  the  Court  makes 
an  order  /granting  a  new  trial,  and  order  was  correct, 
the  appellate  Court  will  not  set  it  aside  because  the 
reason  assigned  for  it  was  wrong. — Coghill  &  Co.  vs. 
Marks,  29  Cal.,  p.  673;  Grant  vs.  Moore,  29  Cal.,  p. 
644;  Bolton  vs.  Stewart,  29  Cal.,  p.  615. 

12.  Discretion  of  the  Court. — The  motion  is 
addressed  to  the  sound  discretion  of  the  Court. — Peters 
vs.  Foss,  16  Cal.,  p.  357;  Drake  vs.  Palmer,  2  id.,  p. 
181;  Watson  vs.  McClay,  4  id.,  p.  288;  Hastings  vs. 
Steamer  TJncle  Sam,  10  id.,  p.  341;  Burnett  vs.  White- 
eides,  15  id.,  p.  36;  Quinn  vs.  Kenyon,  22  id.,  p.  82; 
O'Brien  vs.  Brady,  23  id.,  p.  243;  Weddle  vs.  Stark,  10 
Cal.,  p.  301;  Lestrade  vs.  Barth,  17  Cal.,  p.  285.  The 
Court  may  deny  the  motion  for  a  new  trial,  even 
though  both  parties  consent. — Phelan  vs.  Buiz,  15  Cal., 
p.  90. 

13.  Terms  may  be  Imposed.— Battle  vs.  Conner,  6 
Cal.,  p.  140;  Rice  vs.  Gashirie,  13  Cal.,  p.  54;  Bene- 
dict vs.  Cozzens,  4  Cal.,  p.  382;  Tyson  vs.  Wells,  1 
Cal.,  p.  378;  Chapin  vs.  Bourne,  8  Cal.,  p.  296;  Car- 
pentier vs.  Gardiner,  29  Cal.,  p.  160. 

14.  Motion  may  be  Abandoned. — Stoyell  vs.  Cole, 
19  Cal.,  p.  602. 

15.  Stipulation  that  Motion  may  be  Denied. — 
If  the  parties  stipulate  that  the  motion  shall  be  denied, 
the  stipulation  concludes  them. — Brotherton  vs.  Hart, 
11  Cal.,  p.  405. 

16.  Appearance  of  Attorney  without  Author- 
ity.— If  an  attorney  not  authorized  to  do  so  appears 
and  conducts  a  trial,  the  remedy  is  by  motion  for  a 
new  trial.— McKinley  vs.  Tuttle,  34  Cal.,  p.  235. 

17.  County  Court  may  grant  New  Trials. — 
Dorsey  vs.  Barry,  24  Cal.,  p.  455;  Dickinson  vs.  Van 
Horn,  9  Cal.,  p.  211. 
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6  Gal.,  p.  430.     After  judf^ent   upon  a  report  of 
referee,  the  Court  may  set  aside  the  report  and  grant 
a  new  trial  for  any  reason  that  would  be  sufficient  to 
set  aside  the  award  of  an  arbitrator,  and  for  no  other. — 
Headley  vs.  Beed,  2  Cal.,  p.  322.    The  provisions  of 
the  Practice  Act  relating  to  new  trials  apply  to  cases 
tried  by  a  referee  as  well  as  to  cases  tried  by  the  Court 
itself,  or  by  a  jury. — Cappe  vs.  Brizzolara,  19  Cal.,  p. 
607.    If  the  alleged  error  consists  in  the  final  ooncla- 
sion  of  law  or  fact  drawn  from  the  testimony,  and  the 
evidence  is  certified  to  the  Court  by  the  referee,  the 
pn)per  course  is  to  move  to  set  aside  the  report  and 
for  a  new  trial.— B ranger  &  Driard  vs.  Chevalier,  9 
Cal.,  p.  353.    See  note  to  Sec.  645  of  this  Code.    If  a 
referee  reports  the  facts  upon  all  the  issues,  but  draws 
an  erroneous  conclusion  of  law  from  the  facts  found, 
and  also  reports  a  judgment  in  accordance  with  his 
conclusions  of  law,  the  Court  may  set  aside  the  conclu- 
sions of  law,  and  direct  the  proper  judgment  to  be 
entered.— Calderwood  vs.  Pyser,  31  Cal.,  p.  333. 

8.  Motion  to  Skt  Abide.- The  time  within  which 
a  notice  of  a  motion  must  be  filed  to  set  aside  the  report 
of  a  referee,  is  the  same  in  which  a  notice  of  motion 
for  a  new  trial  must  be  filed,  and  a  failure  to  appear 
and  prosecute  a  motion  to  set  aside  the  report  is  an 
abandonment  of  motion,  and  the  order  made  denyinf^ 
the  motion  for  such  failure  to  appear,  is  not  the  subject 
of  review  on  appeal. — Mahoney  vs.  Wilson,  15  Cal.,  p. 
p.  43;  Frank  vs.  Boane,  15  id.,  p.  303;  Green  vs.  Doane, 
id.,  p.  304. 

4,  Appeal,— The  appellate  Court  will  not  review  a 
judgment  entered  on  the  report  of  a  referee,  if  no  ob- 
jection was  made  in  the  Court  below  to  the  report- 
Porter  vs.  Barling,  2  Cal.,  p.  72.    When  a  report  of  a 
referee  has  been  erroneously  set  aside  and  a  new  trial 
granted,  and  plaintiff  appeals,  the  Supreme  Court  will 
correct  both  errors  at  the  same  time  in  a  chancciy  c>^^ 
Grayson  vs.  Guild,  4  Cal.,  p.  125.     An  order  seUing 
aside  a  report  of  a  referee  ap|)ointed  to  take  an  account, 
is  not  the  subjectof  appeal  before  judgment.— Johnston 
vs.  Dopkins,  6  Cal.,  p.  83.    Where  a  cause  is  tried  by 
a  referee  and  the  testimony  is  conflicting,  the  findings 
will  not  be  disturbed. — MuUer  vs.  Boggs,  25  Cal.,  p. 
179.    The  appellate  Court  will  not  review  the  findings 
of  a  referee  to  ascertain  whether  they  are  contrary  to 
the  evidence,  except  on  appeal  from  an  order  denying 
a  new  trial. — Peck  vs.  Vandenberg,  80  Cal.,  p.  H-  ^ 
order  setting  aside  the  finding  of  a  referee  in  a  divorce 
case,  and  sending  the  case  back  to  the  referee  for  fiir- 
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ther  testimony,  is  not  the  subject  of  appeal  before  judg- 
ment.— Baker  vs.  Baker,  10  Cal.,  p.  528.  Where  the 
record  on  appeal  does  not  disclose  a  motion  for  new 
trial,  it  will  be  presumed  that  the  findings  of  the  referee 
were  based  upon  sufficient  evidence. — Donahue  vs.  Cro- 
martie,  21  Cal.,  if.  80. 


CHAPTER  Vn. 

PROVISIONS   RELATING   TO   TRIALS   IN   GENERAL, 

AsTicLE    I.  Exceptions. 
II.  New  Trials. 


ARTICLE  I. 

EXCEPTIONS. 

Section  646.  Exceptions  may  be  taken.    Time  when  taken,  etc. 

647.  What  deemed  excepted  to. 

648.  Exception,  form  of. 

649.  Exceptions  signed  by  Judge  and  filed  with  Clerk. 

650.  Exceptions  not  presented  at  time  of  ruling.    Notice  to 

adverse  party,  how  settled  upon,  etc. 

651.  Exceptions  after  judgment,  etc. 

652.  When  exception  is  refused,  application  to  (Supreme 

Court  to  prove  the  same,  etc. 

653.  Proceedings  where  Judge  ceases  to  hold  office. 

646.     Exceptions  may  be  taken  by  either  party  to  Excoptions 
any  ruling  or  decision  made  by  a  Court  or  Judge,  taken, 
either  before  or  after  judgment,  in  any  action  or  pro-  Time  when 
ceeding,  but,  except  in  the  cases  provided  for  in  the 

f 

next  section,  must  be  taken  at  the  time  the  ruling  is 
made. 

Note. — See  note  to  Sec.  661  of  this  Code. 

1.  When  and  how  taken. — To  the  rulings  of  a 
referee  during  the  trial, — Tyson  vs.  Wells,  2  Cal.,  p. 
122.  To  a  deposition  at  the  time  it  is  offered  in  evi- 
dence.— Dye  vs.  Bailey,  2  Cal.,  p.  384.  To  the  form  of 
a  deed  at  the  trial  in  the  Court  below. — Posten  vs.  Ras- 
sette,  5  Cal.,  p.  468.  To  the  introduction  of  evidence 
at  the  time  it  is  offered. — Covillaud  vs.  "rurner,  7  Cal., 
p.  88.    A  party  cannot,  by  consenting  to  admit  evi- 
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dence,   "subject  to  all  legal  exceptions/'   avoid  the 
necessity  of  taking  exceptions  to  the  relevancy  or  suf- 
ficiency thereof,  and  devolve  the  responsibility  of  dis- 
covering whatever  objections  may  exist  in  the  Court 
below,  and  for  the  first  tinie  assign  his  objections  in  the 
Supreme  Court. — Id.  *  If  a  party  objects  to  the  admis- 
sion of  evidence  on  trial  he  must  state  the  point  of  his 
objection  at  the  time.    General  objection  will  not  do. 
He  must  lay  his  finger  on  the  point  at  the  time  of  trial, 
otherwise  the  appellate  Court  cannot  review  it. — ^Mar- 
tin vs.  Traverse,  13  Cal.,  p.  243;  Leet  vs.  Wilson, 
24   Cal.,  p.  399;  Baker  vs.  Joseph,  16  Cal.,  p.  177; 
People  vs.  Glenn,  10  Cal.,  p.  32.    An  objection  to 
the  sufficiency  of  evidence  must  be  made  at  the  time 
the  evidence   is  offered  to  be  introduced,  so  that  a 
party  may  have   the  opportunity  of  supplying  the 
necessary  evidence. — Goodale  vs.  West,  5  Cal.,  p.  339; 
Mott  vs.  Smith,  16  Cal.,  p.  533.    An  objection  to  the 
admissibility  of  a  deed  in  evidence  must  be  made  on 
the  trial  of  the  cause,  at  nisi  prius,  and  an  exception 
taken,  or  the  point  cannot  be  considered  on  appeal.— 
Pearson  vs.  Snodgrass,  5  Cal.,  p.  478.    Where  the  ob- 
jection to  the  introduction  of  testimony  was  in  general 
terms  that  it  was  irrelevant,  it  will  not  be  considered 
in  the  Supreme  Court,  if  the  testimony  could  under 
any  possible  circumstances  have  been  relevant. — Dreux 
vs.  Domec,  18  Cal.,  p.  83.    The  188th  section  of  the 
Practice  Act  did  not  fix  the  precise  time  when  an  ex- 
ception to  the  charge  of  the  Court  to  the  jury  must  be 
taken.— St.  John  vs.  Kidd,  26  Cal.,  p.  265.    If  under 
it  an  exception  to  the  charge  of  the  Court  is  taken  after 
the  jury  have  withdrawn  to  consider  their  verdict,  and 
before  the  verdict  is  rendered,  the  question  of  allowing 
or  disallowing  the  exception  rests  in  the  discretion  of 
the  Court,  and  whether  allowed  or  disallowed,  the 
Supreme  Court  will  not  interfere  with  the  exercise  of 
this  discretion.    A  party  cannot  take  his  chances  for  a 
verdict  on  instructions  given  or  refused  without  excep- 
tions taken,  and  after  the  verdict,  except  to  the  action 
of  the  Court.— Letter  vs.  Putney,  7  Cal.,  p.  ^.    Ex- 
ceptions to  the  charge  of  a  Court  must  point  out  the 
specific  portions  of  the  charge  excepted  to,  and  ought 
to  be  made  at  the  time  of  the  trial,  and  before  the  jury 
retires. — Hicks  vs.  Coleman  et  al.,  25  Cal.,  p.  123. 
I  2.  Exceptions   by   Prevailino  Party.— Unless 

the  respondent  takes  an  appeal,  the  appellate  Couit 
will  not  look  into  exceptions  taken  by  him. — ^Prank  vs. 
Doane,  15  Cal.,  p.  304;  Pierce  vs.  Jackson,  21  Cal.»  P* 
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636;  Travera  vs.  Crane,  15  Cal.,  p.  12;  Jackson  vs. 
Feather  River  Co.,  14  Cal.,  p.  18. 

3.  Technical  Exckptions.— -If  the  judgment  is 
right  on  the  merits,  the  appellate  Court  will  not  sus- 
tain mere  technical  exceptions  taken  in  the  course  of 
the  trial,  imless  compelled  by  law  so  to  do. — English 
vs.  Johnson,  17  Cal.,  p.  107. 

647.  The  adverse  party  is  deemed  to  have  excepted  what 
to  the  verdict  of  the  jury,  or  the  final  decision  of  the  excepted 
Court  or  referee,  to  an  order  granting  or  refusing  a 
new  trial,  sustaining  or  overruling  a  demurrer,  striking 
out  a  pleading  or  any  part  thereof,  granting  or  refusing 
a  continuance,  granting  or  refusing  to  change  the  place 
of  trial;  and  is  also  deemed  to  have  excepted  to  every 
order,  ruling,  or  proceeding  made  or  had  in  the  action 
or  proceeding,  either  before  or  after  judgment,  upon 
an  ex  parte  application. 

Note. — The  verdict,  decision,  order,  or  ruling  in  the 
instances  specified  in  this  section,  may  be  rendered  or 
had  in  the  absence  of  the  loi^ing  party,  and  it  was  for 
this  reason  that  provision  was  made  giving  him  an  ex- 
ception by  operation  of  law. 

648.  (§  190.)  ISo  particular  form  of  exception  is  Exception, 
required.  The  objection  must  be  stated,  with  so  much 
of  the  evidence  or  Other  matter  as  is  necessary  to 
explain  it,  and  no  more.  But  when  the  exception  is 
to  the  verdict  or  decision,  upon  the  grounds  of  the 
insufficiency  of  the  evidence  to  sustain  it,  the  objection 
must  specify  the  particulars  in  which  such  evidence  is 
alleged  to  be  insufficient. 

Note.— 1.  Form  of  Exckptiok.— See  Subdivision 
1  of  note  to  Section  646  of  this  Code. 

2.  Object  of  the  Bill  of  Exceptions.— Parsons 
vs.  Davis,  3  Cal.,  p.  425. 

3.  What  it  should  Contain. — Not  matter  of 
record. — Johnson  vs.  Sepulyeda,  5  Cal.,  p.  151.  But 
must  contain  documents  and  affidavits,  to  be  reviewed 
by  the  appellate  Court. — Gates  vs.  Buckingham,  4 
Cal.,  p.  286.  And  affidavits  as  to  the  incompetency  of 
a  juror.- People  vs.  Stonecifer,  6  Cal.,  p.  411. 

4.  Resebvino  Questions  of  Law.— Where  the 
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Court  tries  the  cause  without  a  jury,  the  mode  of 
reserving  questions  of  law  is  to  ask  the  Court  to  decide 
^hem,  and  note  the  decision  in  a  bill  of  exceptions. — 
Griswold  vs.  Sharpe;  2  Cal.,  p.  17.  Where  plaintiff, 
havinf?  excepted  to  the  ruling  of  the  Court  excluding 
certain  evidence,  take  a  nonsuit  with  leave  to  move  to 
set  aside,  they  do  not  waive  any  of  their  ri/?hts  as  to 
the  exceptions. — Natoma  W.  &  M.  Co.  vs.  Clarkin,  14 
Cal.,  p.  549. 

5.   Exceptions  to  be  attached  to  Jvj>qukst 
Roll.— Moore  vs.  Del  Valle,  28  Cal.,  p.  170. 

Exceptions       649.    A  bill  containing  the  exception  to  any  ruling 

sisnou  by 

Ja^f^d    may  be  presented  to  the  Judge  at  the  time  the  ruling 
Clerk.         Iq  made.    It  must  be  conformable  to  the  truth,  or  be 

at  the  time  corrected  until  it  is  so,  and  signed  by  the 

Judge,  and  filed  with  the  Clerk. 

Exceptions  650.  If  a  bill  is  not  presented  at  the  time  of  the 
presented  ruling,  a  bill  containing  the  exceptions,  or  any  of  them, 
ruling.  relating  to  any  ruling  had  up  to  the  time  of  the  entry 
of  judgment,  may,  upon  one  day's  notice  to  the  ad- 
Notice  to     verse  party,  at  any  time  after  such  ruling  is  made,  and 

adverse 

iettiei^**^    within  thirty  days  after  the  entry  of  judgment,  he 
upon,  etc.     presented  to  the  Judge  and  settled,  as  provided  in 
the  preceding  section. 

Exceptions  65 1 .  A  bill  Containing  the  exceptions  to  any  ruling 
ment,  eus.  made  after  judgment,  except  to  a  ruling  made  grant- 
ing or  refusing  a  new  trial,  may  be  presented  to  the 
Judge  at  the  time  of  such  ruling,  and  be  settled  as 
provided  in  Section  649;  and,  if  not  so  presented, 
may,  upon  one  day's  notice,  and  at  any  time  after,  and 
within  ten  days  of,  such  ruling,  be  presented  and 
settled  as  in  such  section  provided. 

When .  652.    If  the  Judge  in  any  case  reftise  to  allow  an 

exception  °  *' 

ap  uca^n   ^^ccption  in  accordance   with  the  facts,  the  party 

^Isi?""*  desiring  the  bill  settled  may  apply  by  petition  to  the 

Smie.oto.     Supreme  Court  to  prove  the  same.     The  application 

may  be  made  in  the  mode  and  manner,  and  under 

such  regulations  as  that  Court  may  prescribe;  and  the 
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bill,  when  proven,  must  be  certified  by  the  Chief 
Justice  as  correfct,  and  filed  with  the  Clerk  of  the 
Court  in  which  the  action  was  tried,  and  when  so  filed 
it  has  the  same  force  and  effect  as  if  settled  by  the 
Judge  who  tried  the  cause. 

KoTE. — See  note  to  Article  II. 

653.     If  the  Judffe  who  presided  at  the  trial  ceases  Proceed- 

^  ^  ings  where 

to  hold  office  before  the  bill  is  tendered  or  settled,  he  Ju<i«e 
may,  nevertheless,  settle  such  bill,  or  the  party  may,  ^ow  office. 
as  provided  in  the  preceding  section,  apply  to  the 
Supreme  Court  to  prove  the  same. 


ARTICLE    II. 

NEW  TKIALS. 

Section  656,  New  trial  defined. 

657.  "When  a  new  trial  may  be  granted, 

658.  On  what  papers  moved  for. 

659.  Notice  of  motion,  upon  whom  served  and  what  to  con- 

tain. 

660.  Motion  to  be  heard  at  the  tiiiie  specified,  or  dismissed. 

661.  Judge  to  make  statement  on  decision  of  the  motion. 

This  statement  to  constitute  bill  of  exception. 

65G.     (§  192.)     A  new  trial  is  a  reexamination  of  New  trial 

\   n  1  defined. 

an  issue  of  fact  m  the  same  Court  after  a  trial  and 
decision  by  a  jury  or  Court,  or  by  referees. 

667.     (§  193.)     The  former  verdict  or  other  decis-  When  a 

•  new  trial 

ion  may  be  vacated  and  a  new  trial  granted,  on  the  ™ay.^ 
application  of  the   party  aggrieved,  for  any  of  the 
following  causes,  materially  aftecting  the  substantial 
rights  of  such  party: 

1.  Irregularity  in  the  proceedings  of  the  Court,  jury, 
or  adverse  party,  or  any  order  of  the  Court  or  abuse 
of  discretion  by  which  either  party  was  prevented  from 
having  a  feir  trial ; 

2.  Misconduct  of  the  jury;  and  whenever  any  one 

72— Vol.  I. 


670  Code  of  CiVil  Procedure. 

Same.  or  more  of  the  jurors  have  heen  induced  to  assent  to 
any  general  or  special  verdict,  or  to  a  finding  on  any 
question  submitted  to  them  by  the  Court,  by  a  resort 
to  the  determination  of  chance,  such  misconduct  may 
be  proved  by  the  affidavit  of  any  one  of  the  jurors; 

3.  Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against; 

4.  Newly  discovered  evidence,  material  for  the  party 
making  the  ^application,  which  he  could  not,  with 
reasonable  diligence,  have  discovered  and  produced  at 
the  trial; 

5.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  ver- 
dict or  other  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted 
to  by  the  party  making  the  application. 

Note.— 1.    Casks   vndeb   Subd.    1. — Parker  vs. 
Shephard,  1   Gal.,  p.  132;  Lawrehce  vs.    Collier,  1 
Cal.,  p.  87;  Sannicksen  vs.  Brown,  5  Cal.,  p.  58;  Paige 
vs.  O'Neal,  12  Cal.,  p.  483;  Benedict  vs.  Cozzens,  4 
Cal.,  p.  882;  Thompson  vs.  Paige,  16  Cal.,  p.  77;  Thrall 
.  vs.  Smiley,  9  Cal.,  p.  538;  Redman  vs.  Gulnac,  5  Cal., 
p.  148;  Smith  vs.  Billett,  15  Cal.,  p.  26;  Howry  ^s* 
Starbuck,  4  Cal.,  p.  274;  Thornton  vs.  Borland,  12 
Cal.,  p.  439;  Keller  vs.  Franklin,  5  Cal.,  p.  432;  Gilltn 
vs.  Hutchinson,  16  Cal.,  p.  156;  Robinson  vs.  Smith, 
14  Cal.,  p.  264;  Pilot  Rock  Creek  Co.  vs.  Chapman, 
11  Cal.,  p.  162;  Brodus  vs.  Nelson,  16  Cal.,  p.  80;  Cal- 
derwood  vs.  Tevis,  23  Cal.,  p.  835;  Brooks  vs.  Crosby, 
22  Cal.,  p.  42;  People  vs.  Boggs,  20  Cal.,  p.  432;  Peo- 
ple vs.  Symonds,  22  Cal.,  p.  353;  Pord  vs.  Thompson, 
19  Cal.,  p.  118;   Minturn  vs.   Burr,  20  Cal.,  p.  48; 
Argent!  vs.  San  Francisco,  30  Cal.,  p.  458;  People  vs. 
Williams,  24  Cal.,  p.  34;  Wilcoxson  vs.  Burton,  27 
Cal.,  p.  237;  Rice  vs.  Cunningham,  29  Cal.,  p.  492; 
People  vs.  Hughes,  29  Cal.,  p.  257;   Carpentier  vs. 
Small,  35  Cal.,  p.  346. 

2.  Casks  under  Subd.  2.— Turner  vs.  Tuolumne 
Water  Co.,  25  Cal.,  p.  400;  Donner  vs.  Palmer,  2S 
Cal.,  p.  40;  Taylor  vs.  Stage  Co.,  6  Cal.,  p.  228;  Thiall 
vs.  Smiley,  9  Cal.,  p.  52^  Wilson  vs.  BenTman,  5 
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Cal.,  p.  44;  Boyce  vs.  Stage  Co.,  25  Cal.,  p.  473;  Peo- 
ple vs.  Hughes,  29  Cal.,  p.  267, 

3.  Cases  under  Subd.  3. — Casement  vs.  Ring- 
gold, 28  Cal.,  p.  335;  Packer  vs.  Heaton,  9  Cal., 
p.  571;  Cook  vs.  De  la  Guerra,  24  Cal.,  p.  237;  Klock- 
enbaum  vs.  Pierson,  22  Cal.,  p.  160;  Guy  vs.  Hanly, 
21  Cal.,  p.  397;  Patterson  vs.  Ely,  19  Cal.,  p.  28;  Tur- 
ner vs.  Morrison,  11  Cal.,  p.  21;  Smith  vs.  Richmond, 
15  Cal.  p.  501;  Taylor  vs.  Stage  Co.,  6  Cal.,  p.  228; 
Rogers  vs.  Hine,  1  Cal.,  p.  429;  Live  Yankee  Co.  vs. 
Oregon  Co.,  7  Cal.,  p.  40;  Brooks  vs.  Lyon,  3  Cal.,  p. 
113;  Howe  vs.  Briggs,  17  Cal.,  p.  385;  'E&ga.n  vs.  De- 
laney,  16  Cal.,  p.  85;  Fuller  vs.  Hatchings,  10  Cal.,  p. 
628;  Howe  vs.  Briggs,  17  Cal.,  p.  385;  Nooney  vs.  Ma- 
honcy,  30  Cal.,  p.  226;  Brookg  vs.  Douglass,  32  Cal., 
p.  208;  Kodiguez  vs.  Comstock,  24  Cal.,  p.  85;  Schell- 
haus  vs.  Ball,  29  Cal.,  p.  605;  People  vs.  Jocelyn,  29 
Cal.,  p.  562;  Doyle  vs.  Sturla,  38  Cal.,  p.  456. 

4.  Cases  trKDBR  Sxjbd.  4. — Spencer  vs.  Doane, 
23  Cal.,  p.  419;  O'Brien  vs.  Brady,  23  Cal.,  p. 
2-13;  Wright  vs.  Carrillo,  22  Cal.,  p.  596;  Aldrich  vs. 
Palmer,  24  Cal.,  p.  515;  Taylor  vs.  Stage  Co.,  6  Cal., 
p.  228;  Berry  vs.  Metzler,  7  Cal.,  p.  418;  Gaven  vs. 
Dnpman,  5  Cal.,  p.  342;  Klockenbaum  vs.  Pierson,  22 
Cal.,  p.  160;  Hoyt  vs.  Saunders,  4  Cal.,  p.  345;  Rogers 
vs.  Hine,  1  Cal.,  p.  429;  Weimer  vs.  Lowens,  11  Cal., 
p.  104;  Baker  vs.  Joseph,  16  Cal.,  p.  180;  Jenny  Lind 
Co.  vs.  Bower,  11  Cal.,  p.  194;  Live  Yankee  vs.  Oregon 
Co.,  7  Cal.,  p.  42;  Brooks  vs.  Lyon,  3  Cal.,  p.  114; 
Burritt  vs.  GKbson,  3  Cal.,  p.  399;  Bartlett  vs.  Hodg- 
dan,  3  Cal.,  p.  57;  Perry  vs.  Cochran,  1  Cal.,  p.  180; 
Coghill  vs.  Marks,  29  Cal.,  p.  673;  Levitsky  vs.  John- 
son, 35  Cal.,  p.  41;  Arnold  vs.  Skaggs,  35  Cal.,  p.  684; 
Stoakes  vs.  Monroe,  36  Cal.,  p.  383. 

5.  Cases  under  Subd.  5.— Clark  vs.  Huber,  20  Cal., 
p.  196;  Heath  vs.  Lent,  1  Cal.,  p.  410;  Pleasants  vs. 
N.  B.  &  M.  R.  R.  Co.,  34  Cal.,  p.  586;  Potter  vs.  Scale, 
5  Cal.,  p.  410;  Hale  vs.  Bark  Banning,  33  Cal.,  p.  522; 
Payne  vs.  Steamship  Co.,  1  Cal.,  p.  33;  Patterson  vs. 
Ely,  19  Cal.,  p.  28;  Chapin  vs.  Bourne,  8  Cal.,  p.  294; 
Palmer  vs.  Reynolds,  3  Cal.,  p.  396;  Peirce  vs.  Payne, 
14  Cal.,  p.  420;  Weaver  vs.  Page,  6  Cal.,  p.  685. 

6.  Cases  under  Subd.  6. — Stevens  vs.  Irwin,  15 
Cal.,  p.  504;  Adams  vs.  Pugh,7  id.,  p.  150;  Ritchie  vs. 
Bradshaw,  5  id.,  p.  228;  KnowlcS  vs.  Joost,  13  id.,  p. 
620;  Brown  vs.  Smith,  10  id.,  p.  508;  Gagliardo  vs. 
Hoberlin,  18  id.,  p.  394;  Lewis  vs.  Covillaud,  21  id.,  p. 
178;  Oullahan  vs.  Starbuck,  21  id.,  p.  413;  Tebbs  vs. 
Weatherwax,  23  id.,  p.  58;  Preston  vs.  Keys,  23  id.,  p. 
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factory  I  have  been  able  to  find  upon  the  subject, 
reviews  all   the  authorities  upon  this   subject,    "both 
English  and  American,  and,  as  I  think,  establisliea, 
beyond  question,  that  this  doctrine  never  did  prevail  in 
England,  and  that  the  cases  of  West  vs.  Went^vortli, 
3  Cow.,  p.  82,  and  Clark  vs.  Pinnoy,  7  Cow.,  p.  G81, 
were  innovations  upon  the  common  law,  and.    weT» 
founded  upon  an  entire  misapprehension  of  the  Sng^lisli 
cases  they  profess  to  follow.    I  have  carefully  verified 
all    the  references  in  those  cases,  and  fully    concur 
with  Judge  Duer  that  those  cases  not  only  do   not 
establish  the  proposition,  but  contain  no  allusion  nvhiit- 
ever  to  the  subject.    The  English  rule,  so  far  as  I  can 
discover,  has  always  been  to  leave  to  the  jury,   as  a 
matter  of  discretion,  the  question  as  to  the  time  the 
property  shall  be  valued,  except  in  the  case  of  stocks, 
when  the  value  at  the  time  of  trial  was  the  measure  of 
damages.    In  the  United  States,  on  the  other  hand,  it 
has  always  been  considered  a  rule  of  law,  and  the  jury 
are  allowed  no  discretion  in  the  matter. 

**  The  doctrine  is,  therefore,  as  1  think,  of  American 
oi  igin,  and  it  may  be  remarked  that  all  the  cases  concur 
in  admitting  that  the  general  rule  is  that  the  damages 
are  to  be  measured  by  the  value  of  the  property  at  the 
time  it  was  taken,  the  doctrine  in  question  being  an 
exception  to  the  rule;  and  though  the  exception  has, 
porhaps,  become  the  rule,  it  may  be  well  to  bear  in 
mind  that  it  originated  in  an  exception  made  on  the 
ground  that,  in  certain  cases  (where  the  market  value 
is  fluctuating)  the  prevailing  rule  did  not  do  full  justice. 
The  exception  ought  not,  therefore,  to  be  carried  beybnd 
the  purpose  for  which  it  was  made.    That  being  accom- 
plished, the  ordinary  rule  should  prevail.    The  reason 
for  it  must  have  been  that,  in  the  usual  course  of  trade 
or  businesss,  it  was  likely  that  the  owner  would  have 
realized  the  enhanced  value  if  he  had  not  been  deprived 
of  his  property.    All  the  cases  are  upon  the  ground 
that  otherwise  he  would  not  be  completely  indemnified. 
It  could  not  have  been  intended  to  giv^  him  profits  it  is 
certain  he  would  not  have  realized. 

"  The  case  of  West  vs.  Wentworth,  3  Cow.,  p.  82, 
w^as  the  first  case  in  which  the  doctrine  is  plainly 
asserted.  It  is  a  short  case  founded  upon  a  misappre- 
hension of  the  English  cases,  and  the  reason  of  the 
decision,  fiirthor  than  this  erroneous  citation  of  authori- 
ties, is  not  discussed  at  any  length.  In  the  case  of 
Clark  vs.  Pinney,  7  Cow.,  p.  681,  the  question  was  elab- 
orately discussed,  and  this  case  may  properly  be  con- 
sidered the  pioneer  case  upon  the  subject.    The  doctrine 
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of  West  vs.  Wentworth  is  sustained,  but  with  an  im- 
portant qualification.  The  Court  say:  *  In  such  case, 
therefore,  the  plaintiff  is  entitled  to  the  highest  price 
between  the  day  when  the  delivery  should  have  been 
made  and  the  day  of  trial.  But  where  he  delays  the 
prosecution  of  his  claim  beyond  the  period  which  may 
be  considered  reasonable,  for  the  purpose  of  endeavor- 
ing to  make  an  amicable  arrangement,  he  must  be 
considered  as  assenting  to  the  delay,  and  ought  to 
participate  in  the  hazard  of  it.  In  such  cases  we  are 
inclined  to  think  the  rule  of  damages  should  be  the 
value  of  the  article  at  the  commencement  of  the  suit.' 

"The  case  of  Smith  vs.  Griffith,  3  Hill,  p.  333,  was  a 
case  against  a  common  carrier  for  goods  damaged  while 
in  the  possession  of  the  carrier.  This  question  was  dis- 
cussed, and  the  rule  of  damages  is  laid  down  as  follows: 
*  The  law,  in  regulating  the  measure  of  damages,  con- 
templates a  range  of  the  entire  market,  and  the  average 
of  prices  as  thus  formed  through  a  reasotiable  peHod 
of  time,* 

"The  phrase  'average  of  prices'  is  intended  as  a 
rule  to  ascertain  what  the  market  price  is,  and  exclude 
exceptional  sales  at  an  extraordinary  price,  and  taken 
into  connection  with  other  portions  of  the  opinion,  the 
extract  shows  the  rule  adopted  in  this  case  to  have  been 
the  highest  market  price  within  a  reasonable  time  after 
the  property  was  taken,  or  should  have  been  delivered. 
In  the  case  of  Romaine  vs.  Van  Allen,  26  N.  Y.,  p. 
309,  the  cases  upon  this  subject  are  said  to  be  to  the 
efiect,  that  *  if  the  plaintiff,  without  unnecessary  delay, 
prosecutes  his  suit,  the  fluctuations  in  the  price  should 
be  exclusively  at  the  hazard  of  the  defendant,  and  the 
plaintiff  was  entitled  to  the  highest  price  between  the 
day  when  the  delivery  should  have  been  made  and  the 
day  of  trial.' 

"In  the  case  of  Wilson  vs.  Mathews,  24  Barb.,  p. 
295,  which  was  an  action  of  trover,  the  plaintiff  was 
allowed  to  recover  the  highest  price  intermediate  the 
taking  and  the  trial.  The  Court,  in  rendering  the 
opinion,  remarks:  *  As  no  objection  was  taken  on  the 
argument  that  any  delay  had  intervened,  we  assume 
that  the  plaintiff  has  not  delayed  the  prosecution  of  his 
claim  beyond  the  period  which  may  be  considered 
reasonable,  and  that,  therefore,  the  proper  rule  of  dam- 
ages is  the  highest  value  of  the  property  at  any  time 
between  the  day  of  its  conversion  and  the  day  of  trial. 

"  In  the  case  of  Cannon  vs.  Folsom,  2  Iowa,  p.  101, 
it  is  said  that  the  rule  of  damages  for  not  delivering  a 
commodity  according  to  contract,  where  the  price  has 
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been  paid,  is  *  the  highest  market  price  between  the  day 
for  deliveiy  and  the  time  suit  is  brought,  provided  the 
plaintiff  does  not  unreasonably  delay  the  institutioii  of 
the  suit.' 

*'  The  case  of  Scott  vs.  Rogers,  31  "S.  Y.,  p.  676,  -wna 
by  a  principal  against  his  factors  for  an  unauthorized  s&le 
of  his  property.    The  Court  decided  that  the  sale  ^raa 
unauthorized,  and  that  the  measure  of  damages  ^was 
the  difference  between  the  price  for  which  the  wlieat 
was  sold  and  what  it  was  worth  a  reasonable  time  after 
the  date  within  which  to  commence  the  action.     This 
ruling  was  sustained  by  the  Court  of  Appeals  in  an 
extended  argument  upon  this  very  question.      After 
stating  it  would  be  unjust  to  allow  the  plaintiff  the 
whole  time  allowed  by  the  Statute  of  Limitations,  in 
which  to  commence  his  action  and  the  time  from  the 
commencement  to  the  trial  in  addition  in  which  to  fix 
the  price,  and  that  the  fact  that  the  right  of  property 
passes  by  the  judgment  can  make  no  difference,  Mr. 
Justice  Hogeboom,  who  delivered  the  opinion  of  the 
Court,  says  the  rule  is  settled  '  to  allow  the  plaintiff  the 
highest  price  prevailing  between  the  time  of  conver- 
sion and  a  reasonable  time  afterwards  for  the  com- 
mencement of  the  action.    Some  of  the  cases  carry  the 
period  up  to  the  time  of  trial  of  a  suit  commenced 
within  a  reasonable  time;  as  between  these  two  periods, 
the  time  of  commencing  the  suit  and  the  time  of  trial, 
the  rule  is  somewhat  fluctuating.    What  this  reason- 
able time  shall  be  has  never  been  definitely  settled,  and 
may  perhaps  fluctuate  somewhat  according  to  the  cir- 
cumstances of  the  particular  case.' 

**  In  the  case  of  Pinkerton  vs.  Railroad,  42  N".  H.,p. 
424,  this  rule  of  damages  is  rejected,  and  this  reason, 
among  others,  given  for  it :    *  In  that  large  class  of 
cases  where  the  articles  to  be  delivered  enter  into  the 
common  consumption  of  the  country  in  the  shape  of 
provisions,  perishable  or  otherwise,  horses,  cattle,  raw 
material,  such  as  wool,  cotton,  hides,  leather,  dye  stuffs, 
etc.,  to  hold  that  the  plaintiff  might  elect  as  the  rule  of 
damages,  in  all  cases,  the  highest  market  price  between 
the  time  fixed  for  the  deliveiy  and  the  day  of  trial — 
which  is  often  many  years  after  the  breach — would,  in 
many  cases,  be  grossly  unjust  and  give  to  the  plaintiff 
an  amount  of  damages  disproportionate  to  the  iiguiy. 
For  in  most  of  the  cases,  had  the  articles  been  delivered 
according  to  the  contract,  they  would  have  been  sold  or 
consumed  during  the  year,  and  no  probability  of  reap- 
ing any  benefit  fi'om  future  increase  of  prices.    So  there 
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maybe  repeated  trials  of  the  same  cause  by  review, 
new  trial,  or  otherwise.  Shall  there  be  different  measure 
of  damages  for  each  trial?* 

**  In  every  case  which  I  have  been  able  to  find,  where 
this  view  of  the  subject  was  discussed  at  all,  some 
qualification  of  the  rule  was  insisted  upon ;  and  it  may 
be  safely  affirmed  that  the  unqualified  rule  laid  down 
in  this  ca.<^e  has  never  been  recognized  as  law  any- 
where—although, of  course,  there  are  cases  in  which 
the  rule  has  been  affirmed  without  allusion  to  the  quali- 
fication; and  if  the  adjudged  cases  were  not  so,  a  rule 
which  would  allow  one  the  highest  market  price  for 
seven  or  eight  years  as  the  measure  of  damages  for 
conversion  of  hay — an  annual  crop,  and  almost  always 
annually  consumed — ^is  too  repugnant  to  our  sense  of 
justice  and  to  the  purpose  the  rule  was  designed  to 
accomplish — indemnity  for  actual  loss — to  be  allowed 
to  stand,  especially  when  the  rule  itself  is  not  sup- 
ported even  by  a  mtgority  of  the  adjudications  upon 
the  subject. 

"  In  many  of  the  cases  it  is  said  that  the  plaintiff  will 
be  allowed  the  highest  price  intermediate  the  taking 
and  the  trial,  if  the  suit  has  been  commenced  within  a 
reasonable  time  and  prosecuted  without  unnecessary 
delay,  and  no  intimation  is  made  as  to  what  the  rule 
would  be  if  the  suit  were  not  commenced  within  reason- 
able time;  but  it  is  evident  that  the  question  of  dam- 
ages ought  to  be  the  same  in  either  case.  The  time  of 
the  commencement  of  the  action  or  trial  would  not 
seem  to  have  any  natural  or  logical  connection  or  rela- 
tion to  the  question  of  damages;  and  the  question  as  to 
whether  a  suit  was  or  was  not  commenced  within  a 
reasonable  time,  would  rarely,  if  ever,  depend  upon 
any  fact  which  would  affect  the  indemnity  to  which  the 
plaintiff  is  entitled.  The  reasonable  time  mentioned 
in  the  cases  cannot  mean  a  reasonable  time  within 
which  to  commence  the  action  Independently  of  the 
question  of  damages.  It  must  mean  a  time  within 
which  it  would  be  reasonable  to  allow  the  plaintiff  to 
take  the  highest  market  price  as  the  measure  of  his 
damages.  In  other  words,  the  rule  deducible  .from  the 
authorities  is,  that  in  cases  affecting  property  of  a 
fluctuating  value,  where  exemplary  damages  are  not 
allowed,  the  correct  measure  of  damages  is  the  highest 
market  value  within  a  reasonable  time  after  the  prop- 
erty was  taken,  with  interest  computed  from  the  time 
such  value  was  estimated.    This  is,  in  effect,  the  rule 
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established  in  Scott  vs.  Rogers,  where  this  precise 
question  was  more  elaborately  discussed  than  in  any 
other  case. 

'^The  rule  thus  stated  may  be  somewhat  indefinite, 
but  it  is  certainly  not  more  so  than  the  rule  in  the  Neir 
York  cases,  which  have  reference  to  the  commence- 
ment of  the  action  or  its  diligent  prosecution;  and  the 
rule  thus -stated  has  this  advantage,  that  what  is  a 
reasonable  time  would  always  be  determined  ^th 
reference  to  the  question  of  indemnity;  and  if  the  old 
standard  of  the  value  at  the  time  of  the  taking  be  once 
departed  from,  I  can  think  of  no  rule  more  definite 
which  would  not  be  arbitrary  and  liable  to  work 
injustice. 

"  What  would  be  a  reasonable  time  within  whicli  to 
allow  the  injured  party  the  range  of  the  markets  to  fix 
the  value,  must  depend  in  a  great  measure  upon  the 
circumstances  of  each  case.  In  very  many  cases,  this 
could  easily  be  fixed  by  the  nature  of  the  article,  the 
use  for  which  it  was  intended,  or  the  usual  course  of 
business  upon  which  value  depended.  The  object  of 
allowing  this  range  at  all,  as  I  have  said,  is  because 
the  owner  might,  and  perhaps  would,  have  obtained  the 
price,  if  he  had  been  allowed  to  retain  the  property, 
and  the  object  will  control  in  fixing  the  limit  allowed 
for  estimating  the  value.  When  goods  are  taken  from 
a  merchant  he  should  not  be  allowed  a  longer  period 
than  it  would  probably  require  in  the  usual  course  of 
business  to  dispose  of  them,  or  than  it  would  be  reason- 
able to  suppose  a  business  man  would  expect  to  hold 
them  for  a  profit. 

^*  As  to  the  annual  products  of  the  soil,  which  are 
raised  for  annual  consumption,  they  are  almost  univer- 
sally disposed  of  by  the  producers  within  a  few  months 
after  they  are  harvested,  and,  I  may  say,  invariably 
consumed,  or  otherwise  disposed  of  before  the  next 
harvest;  and,  in  my  judgment,  a  longer  period  than 
that  ought  never  to  be  allowed  within  which  to  estimate 
the  damages  as  to  such  property,  at  least  without  some 
proof  that  the  property  would  have  been  retained. 

**  In  this  case  the  property  was  taken  by  means  of  a 
writ  of  replevin,  and,  as  the  proof  establishes,  was  dis- 
posed of  shortly  after  it  was  taken.  We  are  not  called 
upon  to  inquire  whether  a  dififerent  measure  of  damages 
should  be  adopted  where  the  property  has  been  retained 
and  can  be  returned  in  specie.  Tlie  price  fixed  was 
during  the  year  1864 — at  what  period  of  the  year  is  not 
definitely  settled  by  the  evidence,  though  most  likely  it 
was  after  harvest  of  the  hay  crop,  as  the  value  was 
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proven  by  one  of  the  defendants,  who  testifies  that  he 
sold  hay  at  that  price  during  that  year.  At  all  events, 
the  instruction  authorized  the  jury  to  estimate  the  value 
after  that  time;  and,  as  it  does  not  appear  that  they  did 
not  do  so,  the  judgment  should  be  reversed,  and  it  is  so 
ordered." 

The  plaintiff  may  recover  the  value  in  legal  tender 
notes. — Tarpey  vs.  Shepherd,  30  Cal.,  p.  180. 

2.  Judgments  payable  in  Coin. — Poett  vs.  Steams, 
31  Cal.,  p.  78;  Pinkerton  vs.  Woodward,  33  Cal.,  p. 
557;  Wendt  vs.  Ross,  33  Cal.,  p.  660;  Cowing  vs.  Rog- 
ers, 34  Cal.,  p.  648,  Costs  follow  the  judgment. — Car- 
pentier  vs.  Atherton,  25  Cal.,  p.  569.  If  the  note  is 
payable  in  gold  and  silver  coin,  it  is  error  to  enter 
judgment  for  gold  coin  alone. — Burnett  vs.  Steames,  33 
Cal.,  p.  156.  In  an  action  of  forcible  entry  and  de- 
tainer, judgment  cannot  be  entered  payablein  coin. — 
Moore  vs.  Del  Valle,  28  Cal.,  p.  170.  In  an  action 
against  the  principal  sureties,  on  an  official  bond  con- 
taining  no  promise  to  pay  in  coin,  judgment  can  only 
be  rendered  in  money  generally. — Mendocino  County 
vs.  Morris,  32  Cal.,  p.  145;  Fox  vs.  Minor,  32 
Cal.,  p.  111.  If  the  jury,  without  instruction  from 
the  Court,  return  a  verdict  payable  in  gold  coin, 
there  being  no  evidence  that  either  on  or  after 
striking  a  balance  between  the  parties  the  defendant 
promised  in  writing  to  pay  in  gold  coin,  the  judgment 
cannot  stand. — Howard  vs.  Roeben,  33  Cal.,  p.  399. 
In  an  action  based  on  a  general  indebtedness  without  a 
written  contract  to  pay,  or  on  a  written  contract  to  pay 
money  generally,  without  designating  the  kind,  the 
Court  cannot  render  a  judgment  payable  in  coin. — 
Curiae  vs.  Abadie  et  als.,  25  Cal.,  p.  502.  If  a  prom- 
issory note  has  the  words  "in  gold  coin'*  after  the 
words  "  value  received,"  but  does  not  contain  the  words 
"  in  gold  coin  "  in  the  promise  to  pay,  judgment  can- 
not be  rendered  payable  in  gold  coin,  although  there  is 
in  the  instrument  a  subsequent  promise  to  pay  the 
difference  between  the  value  of  gold  coin  and  the  paper 
currency  of  the  United  States,  if  not  paid  in  gold  coin. 
Lamping  vs.  Hyatt,  27  Cal.,  p.  102;  Fox  vs.  Minor,  32 
Cal.  p.  Ill;  Mendocino  Co.  vs.  Morris^  id.,  p.  149.  In 
an  action  upon  a  contract  to  pay  in  gold  coin  of  the 
United  States,  or  the  equivalent  of  such  gold  coin,  if 
paid  in  legal  currency,  judgment  in  the  alternative 
cannot  be  entered,  nor  can  a  judgment  payable  in  any 
specific  kind  of  money.— Reese  vs.  Steames,  29  Cal.,  p. 
273.    Where  the  value  of  the  premises  is  found  both  in 
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coin  and  in  currency,  judgment  may  be  i^eneral,  and 
for  the  currency  value. — Carpcntier  vs.  Small,  35  Cal., 
p.  346;  see,  also,  Spencer  vs.  Prindle,  28  Cal.,  p.  276. 


Judgmont 
book  to  be 


668.     (§  201.)     The  Clerk  must  keep,  with  the  rec- 
cierk^^  ^®  ords  of  the  Court,  a  book  to  be  called  the  "judgment 
book,"  in  which  judgments  must  be  entered. 


If  a  party 
die  after 
verdict, 
judgment 
may  be 
entered, 
but  not  to 
be  a  lien. 


Judgment 
roll, 
what  to 
constitute. 


669.  (§  202.)  If  a  party  die  after  a  verdict  or 
decision  upon  any  issue  of  fact,  and  before  judgment, 
the  Court  may  nevertheless  render  judgment  thereon. 
Such  judgment  is  not  a  lien  on  the  real  property  of  the 
deceased  party,  but  is  payable  in  the  coui*se  of  admin- 
istration on  his  estate. 

Note. — Gregory  vs.  Hajmes,  21  Cal.,  p.  443;  Black 
vs.  Shaw,  20  Cal.,  p.  68;  Judson  vs.  Love,  35  Cal.,  p. 
466. 

670.  (§  203.)  Immediately  after  entering  the  judg- 
ment, the  Clerk  must  attach  together  and  file  the  fol- 
lowing papera,  which  constitute  the  judgment  roll: . 

1.  In  case  the  complaint  be  not  answered  by  any 
defendant,  the  summons,  with  the  affida^nt  or  proof  of 
service,  and  the  complaint,  with  a  memorandum  in- 
dorsed upon  the  complaint  that  the  default  of  the 
defendant  in  not  answering  was  entered,  and  a  copy  of 
the  judgment; 

2.  In  all  other  cases,  the  pleadings,  verdict  of  the 
jury,  or  finding  of  the  Court,  Commissioner,  or  referee, 
all  bills  of  exception  taken  and  filed,  copies  of  orders 
sustaining  or  overruling  demurrers,  a  copy  of  the  judg- 
ment, and  copies  of  any  orders  relating  to  a  change  of 
parties. 

Note. — A  judj^mont  does  not  depend  for  its  validity 
upon  the  Clerk  perfoi^aing  his  duty  in  making  up  the 
judgment  roll,  or  in  preserving  the  papers. — Lick  vs. 
Stockdale,  18  Cal.,  p.  219;  Sharp  vs.  Lumley,  34  Cal., 
p.  611;  Sharp  vs.  Daugney,  33  Cal.,  p.  505.  An  answer 
stricken  out  by  order  of  the  Court  is  still  entitled  to  a 
place  in  the  judgment  toW. — Abbott  vs.  Douglass,  28 
Cal.,  p.  295.  An  order  overruling  a  demurrer  is  part 
of  the  judgment  roll.— Abadie  vs.  Carrillo,  32  Cal.,  p. 


Code  op  Civil  Procedure.  689 

■ 

172.  Bills  of  exceptions  are  part  of  the  judgment 
roll. — Wetherbee  vs.  Carroll,  33  Cal.,  p.  549;  Moore 
vs.  Del  Valle,  28  Cal.,  p.  170.  For  judgment  roll  in 
cases  of  judgment  by  default,  see  Hahn  vs.  Kelly,  34 
Cal.,  p.  403,  cited  and  quoted  at  length  in  Subd.  1  of 
note  tO'Sec.  415,  ante.  The  affidavit  on  which  a  motion 
to  strike  out  an  answer  is  based  does  not  form  part  of 
the  judgment  roll. — Diniick  vs.  Campbell,  31  Cal.,  p. 
238.  The  motion  and  order  to  strike  out  portions  of 
the  original  complaint  are  not  parts  of  the  judgment 
roll. — Sutter  vs.  San  Francisco,  36  Cal.,  p.  114;  Harper 
vs.  Minor,  27  Cal.,  p.  109;  Dimick  vs.  Campbell,  31 
Cal.,  p.  239;  Sharp  vs*.  Daugney,  33  Cal.,  p.  513.  The 
action  of  the  Court  on  demurrer  is  part  of  the  judg- 
ment roll,  and  no  exception  need  be  taken. — Smith  vs. 
Lawrence,  38  Cal.,  p.  28,  overruling  to  this  extent 
Bostwick  vs.  McCorkle,  22  Cal.,  p.  669.  An  order  sus- 
taining the  demurrer  to  defendant's  cross  complaint 
constitutes  part  of  the  judgment  roll. — Packard  vs. 
Bird,  40  Cal.,  p.  378. 

671.     (§   204.)     Immediately  after  filing   a  judg-  judgment 
ment  roll,  tli6  Clerk  must  make  the  proper  entries  of  it  begins 

'  .  and  when 

the  judgment,  under  appropriate  heads,  in  the  docket  it  expiree, 
kept  by  him;  and  from  the  time  the  judgment  is  dock- 
eted it  becomes  a  lien  upon  all  the  real  property  of  the 
judgmeut  debtor,  not  exempt  from  execution,  in  the 
county,  owned  by  him  at  the  time  or  which  he  may 
afterwards  acquire,  until  the  lien  expires.  The  lien 
continues  for  two  years,  unless  the  judgment  be  pre- 
viously satisfied.. 

Note.— 1.  Generally.— The  lien  of  a  judgment  is 
the  creature  of  statute;  the  statute  provides  that  a 
judgment  shall  become  a  lien  from  the  time  it  is  dock- 
eted upon  the  property  of  the  judgment  debtor,  "not 
exempt  from  execution,*'  which  means  upon  property 
not  subject  to  forced  sale.  The  homestead  is  not  sub- 
ject to  such  sale,  either  on  execution  or  any  other 
final  process  of  the  Court. — Ackley  vs.  Chamberlain, 
10  Cal.,  p.  181.  A  conveyance  made  without  authority 
does  not  affect  the  lien. — Smith  vs.  Morse,  2  Cal.,  p. 
524.  The  lien  attaches  only  upon  property  in  which 
such  debtor  has  a  vested  legal  interest. — People  vs. 
Irwin,  14  Cal.,  p.  428.  A  judgment  recovered  against 
the  husband  is  a  lien  on  the  homestead,  and  a  sale  of 
the  homestead,  upon  an  execution  issued  on  such  judg- 
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ment,  is  void. — ^Ackley  vs.  Chamberlain,  16  Cal.,  p. 
181;  Bowman  vs.  Norton,  16  CaL,  p.  213.  In  a  fore- 
clogure  suit,  the  judgment  in  the  usual  form  ascer- 
tained the  amount  due,  directed  a  sale  of  the  mortgaged 
premises,  the  aj^plication  of  the  proceeds  to  the  pay- 
ment of  the  debts,  provided  for  the  recovery  of  any 
dcficiencv,  and  authorized  execution  for  the  game.  It 
was  held  that  such  a  judgment  did  not  become  a  lien 
on  the  real  estate  of  the  debtor  from  the  tinoe  it  was 
docketed. — Chapin  vs.  Broder,  16  Cal.,  p.  403.  A  per- 
son who  has  acquired  a  lien  by  virtue  of  judicial  pro- 
cess occupies  710  better  position  than  a  purchaser  with- 
out notice  in  a  similar  case. — O'Rourke  vs.  O'Connor, 
39  Cal.,  p.  446.  A  judgment  debtor  cannot  avail  him- 
self of  errors  in  docketing  the  judgment  when  the 
property  has  been  sold  under  the  judgment;  if  the 
property  sold  is  his,  the  levy  oixjratcd  as  a  lien;  if  not, 
he  has  no  right  to  complain. — Low  vs.  Adams,  6  Cal., 
p.  277. 

2.  LiEX  CANNOT  BE  EXTENDED. — Levying  an  exe- 
cution before  the  lien  of  the  judgment  upon  which  the 
execution  issued  expires,  docs  not  operate  to  prolong 
the  lien  of  the  judgment  be3'ond  the  time  limited  in 
Sec.  204  of  the  Code.  The  levy  and  sale  must  both  be 
made  within  the  period  of  two  years  limited  by  statute. 
Isaac  vs.  Swift,  10  Cal.,  p.  71.  If  an  undertaking  on 
appeal  is  insufficient  in  amount  to  stay  proceedings,  the 
lien  of  the  judgment  is  not  extended  by  the  api»al 
beyond  two  years  from  the  time  of  its  docketing;  and 
this  where  the  undertaking  was  excepted  to,  there  being 
no  effort  to  enforce  the  judgment  pending  the  appeal.— 
Guy  vs.  Du  Uprey,  16  Cal.,  p.  194;  see  Dewey  va.Lut- 
son,  6  Cal.,  p.  130;  Englund  vs.  Lewis,  25  Cal.,  p.  350; 
Chapin  vs.  Broder,  16  Cal.,  p.  404. 

3.  Judgment  Directing  the  Sale  of  Property 
NOT  A  Lien.— Englund  vs.  Lewis,  25  Cal.,  p.  349; 
Culver  vs.  Rogers,  28  Cal.,  p.  520. 

4.  What  will  or  will  not  Discharge  the  Likn. 
Creating  new  counties,  effect  of. — See  Bowman  vs. 
Hovious,  17  Cal.,  p.  471.  The  payment  by  a  judgment 
debtor,  after  a  SherifiPs  sale,  extinguishes  the  lien;  and 
the  fact  that  he  takes  a  transfer  of  the  certificate  and 
the  Sheriff's  deed,  instead  of  a  certificate  of  redemption, 
cannot  divest  the  lien  of  a  subsequent  judgment— Mc- 
Carty  vs.  Christie,  13  Cal.,  p.  79.  The  perfecting  an 
appeal  does  not  discharge  the  lien. — Low  vs.  Adams,  6 
Cal.,  p.  277. 

5.  Time. — ^In  foreclosure  cases,  if  there  is  a  personal 
judgment  and  a  judgment  directing  a  sale  of  the  prop- 


Code  op  Civil  Procedure.  591 

erty,  and  the  undertaking  on  appeal  only  stays  the 
sale,  and  provides  for  costs,  the  lien  of  the  personal 
judgment  on  the  judgment  debtor's  property,  in  the 
county  where  it  is  docketed,  attaches  at  the  time  it  is 
docketed,  and  expires  at  the  end  of  two  years  from  the 
time  the  personal  judgment  is  docketed. — ^Englund  vs. 
Lewis,  25  Cal.,  p.  580;  but  see  Chapin  vs.  Broder,  16 
Cal.,  p.  404;  Dewey  vs.  Lutson,  6  Cal.,  p.  130.  The 
two  years  during  which  a  judgment  remains  a  lien  on 
real  estate  commence  to  run  from  the  docketing  of  the 
judgment,  unless  the  judgment  is  stayed  by  an  order 
of  the  Court  pending  a  motion  for  new  trial,  or  by  an 
undertaking  on  appeal. — Barroilhet  vs.  Hathaway,  31 
Cal.,  p.  395.  Said  Justice  Rhodes,  in  Bagley  vs. 
Ward,  37  Cal.,  p.  131: 

'*The  purpose  of  an  attachment  is  to  hold  the 
property  of  the  defendant  as  security  for  such  judgment 
as  may  be  rendered  (Practice  Act,  Sec.  120),  and 
when  the  judgment  is  rendered  and  becomes  a  lien 
upon  the  property  attached,  the  lien  of  attachment 
becomes  merged  in  that  of  the  judgment,  and  the  only 
effect  thereafter  of  the  attachment  lien  upon  the  prop- 
erty is  to  preserve  the  priority  thereby  acquired,  and 
this  priority  is  maintained  and  enforced  under  the  judg- 
ment. If  it  does  not  cease  at  that  time,  except  as  giv- 
ing priority  to  the  judgment  lien,  when  does  it  cease? 
Does  it  continue  after  the  judgment  lien  has  expired 
by  limitation?  The  attachment  lien,  as  to  its  amount, 
depends  upon  the  ex  parte  statement  of  the  plaintiff, 
while  that  of  the  judgment  is  certain.  The  lien  of  the 
latter  is  of  a  higher  order,  if  it  is  possible  that  there 
can  be  different  ranks  among  the  liens.  We  will  hazard 
the  assertion  that  the  law  does  not  contemplate  the 
existence,  ^t  the  same  time,  of  two  distinct  liens, 
arising  by  operation  of  law  in  one  action,  for  the  secu- 
rity of  one  demand.  If  the  position  is  correct  that  the 
attachment  lien  ceases,  except  as  maintaining  priority 
for  the  judgment  lien  upon  the  property. attached,  it 
does  not  revive  on  the  expiration  of  the  judgment  lien. 
Our  remarks  are  confined  to  real  property,  as  the  judg- 
ment does  not  constitute  a  lien  upon  personal  property. 

"The  judgment  being  a  lien  for  two  years  from  the 
time  it  is  docked  upon  the  real  estate  of  the  defendant 
within  the  county  in  which  the  judgment  is  docketed, 
and  a  lien  for  the  same  time  upon  the  real  estate  in  any 
county  in  which  a  transcript  of  the  docket  is  filed 
with  the  Recorder,  such  liens  are  enforced  by  exe- 
cutions. That  is  the  only  purpose  of  the  execution 
in  respect  to  real  estate  while  the  judgment  lien  sub- 
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gists.    Section  210,  prescribing  the  form  of  the  exe- 
cution, provides  that  it  shall  require  the  Sheriff  to  ^at— 
isfy  the  judgment  out  of  the  personal  property  of  the 
debtor,  etc.,  *or  if  the  judgment  be  a  lien  upon   real 
property,  then  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed,  or  if 
the  execution  be  issued  to  a  county  other  than  the  one 
in  which  the  judgment  was  recovered,  on  the  day  -when 
the  transcript  was  filed  in  the  office  of  the  Recorder  of 
such  county,  stating  such  day,  or  at  any  time  there- 
after.'   This  section  manifests  the  purpose  of  the  exe- 
cution so  far  as  respects  the  lands  that  are  covered  by 
the  lien  of  the  judgment.    Under  the  execution,  doubt- 
less, lands  not  subject  to  the  judgment  lien  may  be 
levied  upon.    It  is  provided  in  Sec.  217  that  all  prop- 
erty, both  real  and  personal,  of  the  judgment  debtor 
*  may  be  attached  on  execution  in  like  manner  as  upon 
writs  of  attachment.'    We  are  not  required  in  this  case 
to  reconcile  the  apparent  conflict  between  this  section 
and  Sec.  210,  which  prescribes  what  the  execution  shall 
contain,  but  we  shall  hereafter  recur  to  the  subject  of  a 
levy  of  the  execution  upon  real  property  not  sulgect  to 
the  lien  of  the  judgment. 

"  The  doctrine  of  Wood  vs.  Colvin,  5  Hill,  p.  228, 
that  the  judgment  being  a  lien  upon  the  lands,  a  levy 
is  unnecessary,  that  the  judgment  binds  the  lands,  and 
the  execution  comes  as  a  power  to  sell,  is  often  cited 
with  approbation,  and  is,  we  think,  the  correct  rule. 
The  same  principle  is  stated  in  Catlin  vs.  Jackson,  8 
Johns.,  p.  548.     The  Chancellor,  in  delivering  the 
unanimous  opinion  of  the  Court  of  Errors,  says:    *In 
several  essentials  the  effect  of  the  execution  most  be 
different  from  a  fi,/a.  levied  on  personal  estate  only. 
The  delivery  of  the  fi,  fa.  gives  no  new  rights  to  the 
plaintiff,  and  vests  no  new  interests.    The  general  lien 
is  created  by  the  judgment,  and  the  execution  is  merely 
to  give  that  lien  effect — ^not  by  vesting  a  possessory 
right  to  the  land  affected  by  it  in  the  plaintiff,  but  by 
designating  it  for  a  conversion  into  money  by  the 
operation  of  the  ft.  /a.,  and  the  act  of  the  Sheriff  by 
virtue  of  it.'    Although  a  levy  of  the  execution  is  un- 
necessary to  give  effect  to  the  judgment  lien,  yet  that 
course  is  usually  pursued,  and   the  question    arises 
whether  the  levy  creates  a  now  lien  distinct  ftom  that 
of  the  judgment. 

**The  statute  has  not  declared  that  the  levy  shall 
constitute  a  lien.  At  common  law  the  levy  did  not 
constitute  a  lien  upon  lands,  nor  could  the  title  to  lands 
be  affected  by  an  execution  in  satiB&ction  of  a  money 
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judgment.  Under  a  levari  /aciaSj  not  even  the  pos- 
session of  lands,  but  only  the  present  profits,  were 
transferred;  and  when  the  writ  of  elegit  was  given  by 
statute,  the  possession  of  a  moiety  of  the  defendant's 
lands  was  given  to  the  plaintiff. — 8  Blackst.  Com.,  p. 
417.  Mr.  Chancellor  Kent,  in  discussing  the  subject  of  * 
the  lien"  of  judgments,  executions,  etc.,  says:  *The 
lien,  after  all,  amounts  only  to  a  security  against  sub- 
sequent purchasers  and  incumbrancers;  for,  as  the 
Master  of  the  HoIIs  said  in  Brace  vs.  Duchess  of  Marl- 
borough, it  was  neither  Jus  in  re  nor  jus  in  rem — the 
judgment  creditor  gets  no  estate  in  the  lands;  and 
though  he  should  release  all  his  right  to  the  land,  he 
might  afterwards  extend  it  by  execution.'— 4  Kent 
Com.,  p.  437.  A  lien  being  a  mere  priority  over  sub- 
sequent purchasers  and  incumbrancers,  it  is  a  contra- 
diction of  terms  to  say  that  by  the  levy  a  new 
priority  is  acquired,  which,  instead  of  antedating,  must, 
of  necessity,  postdate  the  priority  already  held. 

**  The  doctrine  in  New  York  and  in  this  State  is,  that 
in  order  to  preserve  the  priority  acquired  by  the  judg- 
ment lien,  the  sale  must  be  made  during  the  statutory 
period  of  the  lien. — Isaac  vs.  Swift,  10  Cal.,  p.  81;  Roe 
vs.  Swart,  5  Cow.,  p.  294;  Little  vs.  Harvey,  9  Wend., 
p.  158;  Tufts  vs.  Tufts,  18  Wend.,  p.  621;  Graff  vs. 
Kipp,  1  Edw.,  p.  619;  Pettit  vs.  Shepherd,  5  Paige,  p. 
493.  This  was  so  held  on  the  ground  that  the  opposite 
rule  would  extend  the  lien  beyond  the  time  mentioned 
in  the  statute.  It  would  seem  unaccountable  that  the 
Legislature  should  have  been  so  particular  in  fixing 
the  period  of  the  existence  of  the  judgment  lien,  and 
that  the  Courts  should  have  been  so  careful  in  main- 
taining it,  if,  at  the  same  time,  the  plaintiff  might 
have  acquired  a  lien  through  the  execution  that  would 
last  for  the  lifetime  of  the  judgment. 

**  In  the  cases  cited,  when  the  executions  were  issued, 
but  the  lands  were  not  sold  during  the  lien  of  the 
judgments,  there  was  abundant  room  for  the  question 
now  presented.  The  Yice  Chancellor  said,  in  Graff  vs. 
Kipp:  'A  plaintiff  must  take  care  to  sell  the  lands  of 
the  defendant  before  the  expiration  of  ten  years,  in 
order  to  avoid  the  danger  of  other  incumbrances  inter-  ' 
vening;  or  if  he  wishes  to  continue  the  lien  without  a 
sale,  then  he  must  have  a  fresh  judgment  docketed 
before  the  other  creditors  come  in  and  obtain  judg- 
ments.' His  familiarity  with  the  effect  of  the  levy  ' 
of  executions  would  readily  have  suggested  to  him  the 


75_VoL.  I. 


594  Code  of  Civil  Procedure. 


lien  of  the  execution  instead  of  that  of  a  'fresh  judg- 
ment,' if,  in  his  opinion,  the  former  constituted  a  lien, 
pending  the  lien  of  the  latter.  Mr.  Justice  Harris 
says:  *The  doctrine  on  the  subject  [dormant  execu- 
tions] does  not  apply  to  real  estate,  the  lien  upon  which 
depends  upon  the  docketing  of  the  judgment,  arid  not 
upon  the  execution  or  levyj^ — Muir  vs.  Leitch,  7 
Barb.,  p.  341. 

**  There  are  several  provisions  of  the  statute  that  throw 
light  upon  and  in  some  degree  test  this  question.  Sup- 
pose a  judgment  is  docketed  and  execution  issued  and 
levied  upon  the  defendant's  lands,  but  no  sale  made 
within  the  two  years  of  judgment  lien,  and  that  one 
year  subsequent  to  the  docketing  of  the  first,  another 
creditor  obtains  and  dockets  his  judgment  and  issues 
and  levies  his  execution  on  the  same  lands.  The  senior 
judgment,  after  the  two  years  of  its  lien,  loses  its  pri- 
ority, and  we  have  seen  that  a  sale  upon  execution, 
after  that  time,  does  not  extend  the  lien  of  the  judi^- 
ment,  and  during  the  third  year  after  the  docketing  of 
the  judgment  the  levy,  if  it  constituted  a  lien,  became 
a  dormaTii  lien,  for  during  that  year  the  junior  judg- 
ment has  priority,  and  a  sale  under  it  would  pass  the 
title;  and  if,  after  the  expiration  of  the  third  year, 
without  sale  under  the  junior  judgment,  the  priority 
shifts  back  to  the  first  levy,  it  must  be  worked  out  by 
a  process  of  revivor,  for  which  we  find  no  warrant  in 
the  statute.  Or  suppose  the  judgment  defendant  sells 
and  conveys  the  lands  during  the  existence  of  the  judge- 
ment lien,  and  after  the  levy  of  the  execution,  but 
there  is  no  sale  under  the  execution  until  after  the 
judgment  lien  expires,  do  the  lands  remain  chargeable 
with  the  judgment?  l^o  one  will  so  afiSrm  unless  he 
is  prepared  to  say  that  a  judgment  remains  a  lien  as 
against  subsequent  purchasers  for  five  years.  Subse- 
quent incumbrancers  stand  on  the  same  footing  with 
subsequent  purchasers  as  to  the  operation  of  prior  liens. 

"  The  Practice  Act  (Sec.  230),  provides  for  a  redemp- 
tion, and  those  entitled  to  redeem  are  the  judgment 
debtor,  his  successors  in  interest,  and  a  creditor  having 
a  lien  by  judgment  or  mortgage  subsequent  to  that  on 
which  the  property  was  sold.  It  is  unaccountable  that 
the  Legislature  should  have  omitted  those  having  liens 
by  executions,  if  it  was  intended  that  the  levy  should 
create  a  lien.  It  is  provided  by  Section  231  that  the 
redempUoner  shall  pay  not  only  the  purchase  money, 
with  the  percentage,  etc.,  but  also  the  amount  of  any 
lien  prior  to  that  of  the  redemptioner.  Had  the  second 
creditor,  in  the  case   first  supposed,  sold  the  lands 
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duriDg  the  second  year  of  his  lien,  the  first  creditor 
could  not  have  redeemed,  because  he  did  not  hold  a 
aubseq^cent  judgment  lien;  but  if  tlie  first  creditor  had 
purchased  at  that  sale,  and  a  third  judgment  creditor 
had  come  to  redeem,  he  would  not  have  been  required 
to  pay  the  amount  of  the  first  judgment,  because  it 
did  not  then  constitute  a  lien;  but  he  would  have  to 
satisfy  the  execution  issued  upon  it,  if  the  levy  did,  in 
truth,  amount  to  a  lion. 

**  Under  our  statutes  the  period  of  the  docket  lien  is 
less  than  that  during  which  an  execution  may  issue, 
and  the  same  is  the  case  in  New  York,  as  well  as  in 
many  other  States.  According  to  the  provisions  of  Sec- 
tion 214  of  the  Practice  Act  in  force  up  to  1861,  an  exe- 
cution might  issue,  as  of  course,  within  five  years  from 
the  entry  of  the  judgment;  and  after  that  time,  upon 
leave  of  the  Court,  upon  showing  that  the  judgment, 
or  some  portion  of  it,  remained  unsatisfied  and  due. 
The  shorter  period  of  the  judgment  lien  was  adopted 
for  the  purpose  of  leaving  real  estate  unincumbered,  as 
far  as  possible,  consistently  with  the  just  demands  of 
creditors  for  adequate  security.  The  brief  time  of  the 
lien  of  a  mortgage — four  years — also  indicates  the  same 
policy  of  the  law.  Not  only  would  this  purpose  be 
defeated,  if  the  creditor  could,  during  the  judgment 
lien,  acquire  a  new  lien,  not  merely  co-extensive  with 
that  of  the  judgment,  but  even  extending  to  a  time 
after  a  recovery  upon  the  judgment  itself  was  barred 
by  the  Statute  of  Limitations;  and  it  would  seem  that 
the  Courts  were  trifling,  in  holding  that  the  levy  and 
proceedings  for  the  sale  did  not  extend  the  docket  lien, 
an  operation  that  would  be  useless  in  the  presence  of  a 
lien  that  might  continue  longer  than  was  possible  for 
the  docket  lien.  If  the  defendant  conveys  his  real 
estate,  subject  to  the  judgment  lien,  and  an  execution 
is  thereafter  issued  during  the  period  of  that  lion,  such 
real  estate  may  be  levied  on  and  sold  under  |he  execu- 
tion, and  if  the  levy  produces  a  lien,  it  results  that,  by 
operation  of  law,  a  lien  may  be  acquired  to  secure  the 
satisfaction  of  the  judgment  upon  property  which  the 
judgment  debtor  does  not  then  own.  No  one  would 
contend  for  such  a  principle.  If  there  was  no  lien 
when  the  defendant  sold  the  property,  none  could  be 
produced  by  a  levy;  but  if  there  was  a  judgment  lien, 
and  the  property  conveyed  to  the  third  person  is  levied 
upon  and  sold  under  execution,  evidently  the  sale  must 
be  the  enforcement  of  the  judgment  lien,  as  that  was 
the  only  existing  lien. 

"  Where  there  are  several  executions  in  the  hands  of 
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the  officer  at  the  same  time,  under  which  the  lands  are 
sold,  it  is  held  that  the  money  must  be  applied  first  to 
the  satisfaction  of  the  oldest  existing  judgment  lien.— 
Koe  vs.  Swart,  5  Cow.,  p.  294;  Barker  vs.  Gates,  1 
How.  Pr.,  p.  77;  Jackson  vs.  Robert,  11  Wend.,  p. 
422.    It  was  held  in  Roe  vs.  Swail,  that,  although  the 
execution  upon  the  fii*st  judgment  was  issued  within  ten 
years  from  the  docketing,  yet,  as  the  sale  was  not  made 
within  the  ten  years,  the  money  must  be  applied  to  the 
satisfaction  of  the  second  judgment.    And  where  an 
execution  was  sent  to  another  county,  and  was  receiTed 
by  the  Sheriff  before  the  judgment  was  docketed  in 
that  county,  the  execution  took  priority  from  the  date 
of  the  docketing. — Stoutenberg  vs.  Vanden  burgh,  7 
How.  Pr.,  p.  229." 

The  docketing  creates  and  preserves  a  lien  for  two 
years;  but  without  docketing  execution  may  issue- 
Hastings  vs.  Cunningham,  39  Cal.,  p.  137. 

672.  (§  205.)     The  docket  mentioned  in  the  last 
section  is  a  book  which  the  Clerk  keeps  in  his  office, 
with  each   page   divided   into    eight    columns,  and 
headed  as   follows:      Judgment  debtors ;    judgment 
creditors;  judgment — time  of  entry;  where  entered 
in  judgment  book;  appeals — when  taken;  judgment 
of  appellate  Court;   satisfaction  of  judgment;  when 
entered.     If  judgment  be  for  the  recovery  of  monej 
or  damages,  the  amount  must  be  stated  in  the  docket 
under  the  head  of  judgment;  if  the  judgment  be  for 
any  other    relief,  a    memorandum    of  the    general 
character  of  the  relief  granted  must  be  stated.    The 
names  of  the  defendants  must  be  entered  in  alpha- 
betical order. 

Note. — The  docket  is  constructive  notice  of  the  lien 
to  strangers  to  the  judgment. — Page  vs.  Rogers,  31 
Cal.,  p.  293;  Hastings  vs.  Cunningham,  39  Cal.,p.l^* 

673.  (§  206.)  The  docket  kept  by  the  Clerk  is 
open  at  all  times,  during  office  hours,  for  the  inspec- 
tion of  the  public,  without  charge.  The  Clerk  must 
arrange  the  several  dockets  kept  by  him  in  such  a 
manner  as  to  facilitate  their  inspection. 
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(§  207.)    A  transcript  of  the  original  docket,  Transcr^t 
certiiied.  by  the  Clerk,  may  be  filed  with  the  Kecorder  j^*^  ^^^ 
of  any  other  county,  and  from  the  time  of  the  filing  {S  b^ome 
the  judgment  becomes  a  lien  upon  all  the  real  proj)-  there. 
erty  of  the  judgment  debtor,  not  exempt  from  execu- 
tion,   in   such  county,  owned  by  him  at  the  time,  or 
which  he  may  afterwards,  and  before  the  lien  expires, 
acquire.      The  lien  continues  for  two  years,  unless  the 
judgment  be  previously  satisfied. 

NoTK. — Upon  filing  the  transcript  with  a  County 
Becorder  of  another  county,  the  judgment  becomes  a 
lien  upon  the  debtor's  real  property  in  that  county  for 
two  years  from  the  date  of  the  filing,  notwithstanding  a 
lien  by  virtue  of  the  same  judgment  has  previously 
existed  and  expired  by  lapse  of  time  in  another  county. 
Donner  vs.  Palmer,  23  Cal.,  p.  40.  Filing  the  tran- 
script with  the  Recorder  of  any  other  county  makes  it 
a  lien  upon  the  real  estate  in  that  county,  but  it  does 
not  make  it  a  judgment  of  the  District  Court  for  that 
county. — People  vs.  Doe,  31  Cal.,  p.  220.  But  the  mere 
contingent  provision  in  a  decree  of  foreclosure,  for  exe- 
cution in  case  of  deficiency,  etc.,  does  not  amount  to  a 
personal  judgment,  and  to  such  provision  no  effect  can 
be  given  as  a  lien  until  the  amount  of  the  deficiency  has 
been  ascertained  and  fixed.  The  lion  does  not  com- 
mence to  run  until  the  deficiency  is  ascertained,  and  an 
execution  be  issued  therefor. — Chapin  vs.  Broder,  16 
Cal.,  p.  420;  see,  also,  notes  to  Sees.  670  and  671,  ante. 

076.     (§  208.)     Satisfaction  of  a  judgment  may  be  Satisfae- 

tion  of  ft 

entered  in  the  Clerk's  docket  upon  an  execution  re-  (udgment, 

^  now  made. 

turned  satisfied,  or  upon  an  acknowledgment  of  satis- 
faction filed  with  the  Clerk,  made  in  the  manner  of 
an  acknowledgment  of  a  conveyance  of  real  property, 
by  the  judgment  creditor;  or  by  the  attorney,  unless 
a  revocation  of  his  authority  is  tiled.  Whenever  a 
judgment  is  satisfied  in  feet,  otherwise  than  upon  an 
execution,  the  party  or  attorney  must  give  such 
acknowledgment,  and,  upon  motion,  the  Court  may 
compel  it,  or  may  order  the  entry  of  satisfaction  to  be 
made  without  it. 
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Note. — If  the  execution  is  levied  on  sufficient  prop- 
erty to  satisfy  it,  the  levy  is  a  satisfaction  of  tlie  judg- 
ment.—People  vs.  Chisholm,  8  Cal.,  p.  30;  Mulford  vs. 
Estudillo,  23  Cal.,  p.  94.    Tender  or  offer  to  perform 
does  not  satisfy  judgment. — Beddingfton  vs.  Chase,  34 
Cal.,  p.  666.    In  Deland  vs.  Hiett,  27  Cal.,  p.  611,  it  w^as 
held  that  payment  of  part  of  a  money  judgment,  under 
an  agreement  that  it  should  operate  as  satisfkction  in 
full,  will  not  discharge  the  judgment;  but  the  rule  of 
this  case  was  changed  by  legislative  action. — See  Stats. 
1867-8,  p.  31.    See,  also.  Civil  Code  of  California,  Sec. 
1524.    Before  action  commenced,  plaintiffs  agreed  with 
their  attorneys  that  if  the  latter  brought  the  action  and 
recovered  they  should  have  one  third  of  the  judgment 
and  costs  as  compensation.    After  judgment,  and  exe- 
cution issued,  the  plaintiffs  compromised  with  the  de- 
fendant for  less  than  the  amount  of  the  judgment,  and 
entered  satisfaction  upon  the  record.    It  was  heUl'  that 
the  attorneys  had  no  lien  on  the  judgment,  and  could 
not  disturb  the  satisfaction  entered  by  the  plaintiffs. — 
Mansfield  vs.  Borland,  2  Cal.,  p.  507.    The  plaintiff 
in  an  execution  may  accept  of  promissory  notes  by 
a  special  agreement,  as  an  absolute  payment  of  the 
judgment,  but  the  agreement  must  be  proved  by  testi- 
mony other  than  the  Sheriff's  return. — Mitchell  vs. 
Hockett  et  al.,  25  Cal.,  p.  542. 


TITLE  IX. 

OF    THE    EXECUTION    OF   THE   JUDGMENT    IN    CIVIL 

ACTIONS. 

Chapter  L  The  execution, 

II.  Proceedings  supplemental  to  the  execution. 


CHAPTER  I. 

THB    EXECUTION. 


Section  681.  Within  what  time  execution  may  issue. 

682.  Who   may  issue   the   execution,  its  form,  to   whom 
directed,  and  what  it  shall  require. 
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SEcnoN"  683,  "When  made  returnable. 

684.  Money  judgments  and  others,  how  enforced. 

685.  Execution  after  five  years. 

686.  When  execution  may  issue  against  the  property  of  a 

party  after  his  death. 

687.  Execution,  how  and  to  whom  issued. 

688.  What  shall  be  liable  to  be  seized  in  execution.    Not  to 

be  affected  till  a  levy  is  made. 

689.  When  property  is  claimed  by  a  third  party,  how  the 

right  of  property  is  tried. 

690.  What  exempt  from  execution. 

691.  Writ,  how  executed. 

692.  Notice  of  sale  under  execution,  how  given. 

693.  Selling  without  notice,  what  penalty  attached. 

694.  Sales,  how  conducted.    Neither  the  officer  conducting 

it  nor  his  deputy  to  be  a  purchaser.  Real  and  per- 
sonal property  how  sold.  Judgment  debtor,  if  pres- 
ent, may  direct  order  of  sale  and  the  officer  shall 
follow  his  directions. 

695.  If  purchaser  refuses  to  pay  purchase  money,  what  pro- 

ceedings. 

696.  Court  of  justice  may  proceed  in  a  summary  manner 

against  a  purchaser  refusing  to  pay.  Officer  may 
refuse  such  purchaser's  bid  after. 

697.  These  two  sections  not  to  make  officer  liable  beyond  a 

certain  amount. 

698.  Personal  property  not  capable  of  manual  delivery,  how 

delivered  to  purchaser. 

699.  Personal  property  not  capable  of  manual  delivery,  how 

sold  and  delivered. 

700.  Real  property,  when  absolute  sale  or  not.    In  the  latter 

case,  what  the  certificate  must  contain. 

701.  Real  property  so  sold,  by  whom  it  may  be  redeemed. 

702.  When  it  may  be  redeemed,  and  redemption  money. 

703.  When  judgment  debtor  or  other  redemptioner  may 

redeem. 

704.  In  cases  of  redemption,  to  whom  the  judgments  are  to 

be  made. 

705.  What  a  redemptioner  must  do  in  order  to  redeem. 

706.  Until  the  expiration  of  redemption  time  Court  may 

restrain  waste  on  the  property.  What  considered 
waste. 

707.  Rents  and  profits. 

708.  If  purchaser  of  real  property  be  evicted  for  irregulari- 

ties in  sale,  what  he  may  recover,  and  from  whom. 
When  judgment  to  be  revived.  Petition  for  the  pur- 
pose, how  and  by  whom  made. 

709.  Party  who  pays  more  than  his  share  may  compel  con- 

tribution. 
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Within 
what  time 
execution 
may  issue. 


Who  may 
issue  the 
execution, 
its  form, 
to  whom 
directed, 
and  what 
it  shall 
require. 


681.  (§  209.)  The  party  in  whose  fkvor  judgment 
is  given,  may,  at  any  time  within  five  years  after  the 
entry  thereof,  have  a  writ  of  execution  issued  for  its 
enforcement. 

NoTK.  —  Generally  —  When  Execution  mat 
Issue,  etc.  —  Effect  of  Execution. — Execution 
must  be  issued  within  five  years  from  entry  of  judg- 
ment.— "White  vs.  Clark,  8  Cal.,  p.  513;  Bowers  vs. 
Crary,  30  Cal.,  p.  621.  This  applies  to  judgment  in  suits 
to  foreclose  mortgages. — Stout  vs.  Macy,  22  Cal.,  p. 
647.  And  execution  for  an  unsatisfied  balance  on  judg- 
ment of  foreclosure  must  be  taken  out  within  five  years 
from  date  of  judgment  of  foreclosure,  and  not  from 
date  of  docketing  balance  remaining  due  after  sale.— 
Bowers  vs.  Crary,  30  Cal.,  p.  621.  The  time  during 
which  execution  was  stayed  by  an  order  of  the  Court 
is  included  in  the  five  years,  after  the  lapse  of  which 
an  order  of  the  Court  was  necessary  to  take  out  execu- 
tion.— Solomon  vs.  Maguire,  29  Cal.,  p.  227.  Execution 
may  be  issued  and  enforced  whether  the  judgment  roll 
has  been  entered  up  or  not. — Sharp  vs.  Lumley,  34 
Cal.,  p.  614.  See,  generally.  Gray  vs.  Palmer,  28  Cal., 
p.  417. 

682.  (§  210.)  The  writ  of  execution  must  be 
issued  in  the  name  of  the  people,  sealed  with  the  seal 
of  the  Court,  and  subscribed  by  the  Clerk,  and  be 
directed  to  the  Sheriff,  and  it  must  intelligibly  refer 
to  the  judgment,  stating  the  Court,  the  county  where 
the  judgment  roll  is  filed,  and  if  it  be  for  money,  the 
amount  thereof^  and  the  amount  actually  due  thereon, 
and  if  made  payable  in  a  specified  kind  of  money  or 
currency,  as  provided  in  Section  667,  the  execution 
must  also  state  the  kind  of  money  or  currency  in 
which  the  judgment  is  payable,  and  must  require  the 
Sheriff  substantially  as  follows: 

1.  If  it  be  against  the  property  of  the  judgment 
debtor,  it  must  require  the  Sheriff  to  satisfy  the  judg- 
ment, with  interest,  out  of  the  personal  property  of 
such  debtor,  and  if  sufficient  personal  property  cannot 
be  found,  then  out  of  his  real  property;  or  if  the  judg- 
ment be  a  lien  upon  real  property,  then  out  of  the  real 


Code  op  Civil  Procedure.  601 

property  belonging  to  him  on  the  day  when  the  judg-  Same, 
ment  was  docketed,  or  at  any  time  thereafter;  or  if 
the  execution  be  issued  to  a  county  other  than  the  one 
in  whicli  the  judgment  was  recovered,  on  the  day 
when  the  transcript  of  the  docket  was  filed  in  the 
office  of  the  Recorder  of  such  county,  stating  such 
day,  or  any  time  thereafter; 

2.  If  it  be  against  real  or  personal  property  in  the 
hands  of  the  personal  representatives,  heirs,  devisees, 
legatees,  tenants,  or  trustees,  it  must  require  the  Sheriff'   • 
to  satisfy  the  judgment,  with  interest,  out  of  such 
property; 

3.  If  it  be  against  the  person  of  the  judgment 
debtor,  it  must  require  the  Sheriff  to  arrest  such' 
debtor  and  commit  him  to  the  jail  of  the  county  until 
he  pay  the  judgment,  with  interest,  or  be  discharged 
according  to  law; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a 
specified  kind  of  money  or  currency,  as  provided  in 
Section  667,  it  must  also  require  the  Sheriff  to  satisfy 
the  same  in  the  kind  of  money  or  currency  in  which 
the  judgment  is  made  payable,  and  the  Sheriff  must 
refuse  payment  in  any  other  kind  of  money  or  cur- 
rency; and  in  case  of  levy  and  sale  of  the  property  of 
the  judgment  debtor,  he  must  refuse  payment  from 
any  purchaser  at  such  sale  in  any  other  kind  of  money 
or  currency  than  that  specified  in  the  execution.     The 
Sheriff  collecting  money  or  currency  in  the  manner 
required  by  this  Chapter,  must  pay  to  the  plaintiff  or 
party  entitled  to  recover  the  same,  the  same  kind  of 
money  or  currency  received  by  him,  and  in  case  of 
neglect  or  refusal  so  to  do,  he  shall  be  liable  on  his 
official  bond  to  the  judgment  creditor  in  three  times 
the  amount  of  the  money  so  collected; 

5.  If  it  be  for  the  delivery  of  the  possession  of  real 
or  personal  property,  it  must  require  the  Sheriff  to 

76— Vol.  I. 
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Bune.  deliver  the  posseseion  of  the  same,  desciibing  it,  to 
the  party  entitled  thereto,  and  may  at  the  same  time 
require  the  Sheriff  to  satisfy  any  costs,  damages,  rents, 
or  profits  recovered  by  the  same  judgment,  out  of  the 
personal  property  of  the  person  against  whom  it  was 
rendered,  and  the  value  of  the  property  for  which  the 
judgment  was  rendered  to  be  specified  therein  if  a 
delivery  thereof  cannot  be  had;  and  if  sufficient  per- 
sonal property  cannot  be  found,  then  out  of  the  real 
property,  as  provided  in  the  first  subdivision  of  this 
section. 

NoTK.— Hunt  vs.  Loucks,  88  CaU,  p.  372.    "Where  a 
remittitur  has  been  issued  to  a  District  Court,  the  Clerk 
may  issue  an  execution  for  the  costs  accrued  thereon 
without  the  order  of  the  District  Court;  nor  can  the 
District  Court  prevent  the  immediate  execution  of  the 
judgment. — City  of  Marysville  vs.  Buchanan,  3  CaL, 
p.  218.    Where  the  Clerk  of  the  District  Court  improp- 
erly refuses  to  issue  execution  on  a  judgment  rendered 
in  the  Court  of  which  he  is  Clerk,  on  the  gnnound  that 
the  judgment  has  been  attached  at  the  suit  of  another 
person,  a  bill  of  equity  cannot  be  sustained  to  release 
the  attachment  and  compel  the  Clerk  to  issue  the  exe- 
cution by  an  action  on  the  official  bond  of  the  Clerk.— 
Miller  vs.  Sanderson,  10  Cal.,  p.  489.    A  writ  of  man- 
date will  not  lie  to  compel  Clerk  to  issue  executioQ.— 
Id.;  Goodwin  vs.  Glazer,  10  Cal.,  p.  888.    An  execution 
cannot  exceed  the  judgment.— Davis  vs.  Bobinson,  10 
Cal.,  p.  411.    If  the  executions  authorize  the  levy  of 
more  money  than  the  judgment  calls  for,  it  is  voidable, 
but  not  void,  and  will  not  be  set  aside,  but  amended  so 
as  to  correspond  with  the  judgment. — Hunt  vs.  Loucks, 
88  Cal.,  p.  873.    The  Clerk  can  issue  execution  ibr  dam- 
ages and  costs. — ^McMillan  vs.  Yischer,  14  Cal.,  p*  232. 
Thus,  if  a  judgment  is  against  two,  only  one  of  whom 
appeals,  and  the  appeal  is  dismissed  with  twenty  per 
cent  damages,  the  damages  with  the  costs  do  not  he- 
x^ome  part  of  the  original  judgment,  and  the  redemp- 
tioner  is  not  bound  to  pay  them  when  he  redeems  from 
A  sale  under  the  judgment.    Execution  may  issue  for 
these  damages  and  costs.— McMillan  vs.  Yischer,  14 
Cal.,  p.  241.    No  execution  can  issue  upon  a  judgment 
rendered  against  a  county.    When  a  judgment  is  ren- 
dered against  a  county  it  is  the  duty  of  the  Superrison 
to  apply  such  funds  in  the  trea£ui7  of  the  county  as  are 
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not  otherwise  appropriated  to  its  payment,  or  if  there 
*  are  no  fundU,  and  they  possess  the  requisite  power  to 
levy  a  tax  for  that  purpose,  and  if  they  fkil  or  refUse  to 
apply  the  fiinds  or  to  execute  the  power,  resort  may  be 
had  to  a  mandamus.  If  there  are  no  funds,  and  the 
power  to  levy  the  tax  has  not  been  delegated  to  them, 
the  Legislature  must  be  invoked  for  additional  author- 
ity.— Emeric  vs.  Oilman,  10  Cal.,  p.  404.  Issuing  a 
second  execution  improperly  is  not  a  ground  for  equi- 
table interference.  The  irregular  proceeding  must  be 
corrected  by  the  Court  issuing  the  writ. — Gregory  vs. 
Ford,  14  Gal.,  p.  143.  If  judgment  by  default  be  void 
because  of  irregularities  in  the  proceedings,  the  Dis- 
trict Gourt  can  quash  the  execution  issued  on  such 
judgment,  and  ii^} unction  to  restrain  the  enforcement 
thereof  does  not  lie. — Logan  vs.  Hillegaes,  16  Cal.,  p. 
200.  Where  a  referee  rq;)orted  the  existence  and  val- 
idity of  a  judgment  more  than  five  years  old,  and  also 
reported  a  judgment  that  execution  issue  on  the  same, 
but  stated  that  he  had  not  passed  on  the  question 
whether  the  judgment  had  been  paid  by  an  alleged 
accord  and  satisfaction,  the  order  of  Court  confirm- 
•ins:  the  report  of  the  referee  does  not  authorize  the  issu- 
ance of  an  execution  on  the  judgment. — Solomon  vs. 
Haguire,  29  Cal.,  p.  227. 


683.     (§  212.)     The  execution  may  be  made  re-  when 

^  '  "  made 

tumabley  at  any  time  not  less  than  ten  nor  more  than  wtumabie. 
sixty  days  after  its  receipt  by  the  SheriflT,  to  the  Clerk 
-with  whom  the  judgment  roll  is  filed.  When  the 
execution  is  returned,  the  Clerk  must  attach  it  to  the 
judgment  roll.  If  any  real  estate  be  levied  upon,  the 
Clerk  must  record  the  execution  and  the  return 
thereto  at  large,  and  certify  the  same  under  his  hand 
as  true  copies,  in  a  book  to  be  called  the  "  execution 
book,"  which  book  naust  be  indexed,  with  the  names 
of  the  plaintiffs  and  defendants  in  execution  alpha- 
betically arranged,  and  kept  open  at  all  times  during 
office  hours  for  the  inspection  of  the  public,  without 
charge.  It  is  evidence  of  the  contents  of  the  originals 
whenever  they,  or  any  part  thereof,  may  be  destroyed 
or  mutilated. 

Note, — Where  an   execution   on  a  judgment  for 
money  is  not  stayed  by  the  statutory  undertaking  on 
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appeal,  a  sale  may  be  had  under  the  execution,  and 
the  rights  of  purchasers  are  not  aflccfed  by  the  subse- 
quent reversal  of  the  judgment.    Farmer  vs.  Bogers, 
10  Cal.,  p.  335.    A  confession  of  judgment  to  a  creditor 
in  good  faith,  and  the  issuance  of  execution  andTnaking 
a  levy  under  the  same  by  the  judgment  debtor,  with- 
out the  knowledge  of  the  judgment  creditor,  done  with 
the  knowledge  that  another  creditor  is  about  to  attach, 
and  for  the  purpose  of  defeating  his  attachment,  is  void 
as  to  the  attaching  creditor. — Ryan  vs.  Daly,  6  Cal., 
p.  239.    A  Judge  at  chambers  has  authority  to  suspend 
proceedings  under  an  execution  until  a  motion  before 
the  Court  to  recall  or  quash  it  can  be  heard.     If  a 
judgment  upon  which  an  execution  issues,  and  the 
execution  itself,  are  void  upon  their  face,  the  Court  hss 
power,  on  motion,  to  afford  relief,  and  can  arrest  the 
process. — Sanchez  vs.  Carriaga,  31  Cal.,  p.  170.   "When 
a  judgment  is  reversed,  and  the  case  remanded,  and 
the  Clerk  of  the  Court  below  issues  an  execution  for  all 
the  costs,  as  well  those  of  appeal  as  those  accruing 
before  notice  of  appeal  was  filed,  an  order  may  be 
made  staying  the  execution  in  the  hands  of  the  Sheriff 
until  an  application  can  be  made  to  the  Court  to  retax 
and  adjust  the  costs.— Ex  Parte  Burrill  et  al.,  24  Cal., 
p.  350.    If,  after  a  judgment  recovered  by  an  attaching 
creditor  has  been  satisfied,  he  is  proceeding  to  sell 
attached  property  under  execution,  the  defendant  in 
the  execution  may  move  to  quash  the  writ. — ^Domec 
vs.  Steams,  30  Cal.,  p.  114.    The  suit  of  scire  facias 
cannot  be  brought  for  the  revival  or  enforcement  of  ft 
judgment. — Humiston  vs.  Smith,  21  Cal.,  p.  129;  see, 
also,  Sec.  685,  post.    A  Sheriflf's  return  is  not  tra- 
versable, and  cannot  be  attacked  collaterally,  even  if 
the  oflicer  is  shown  to  have  been  guilty  of  fraud  and 
collusion. — Egery  vs.  Buchanan,  6  Cal.,  p.  56.    Kor 
can  it  be  amended  so  as  to  postpone  the  rights  of 
creditors  attaching  subsequently,  but  before  the  correc- 
tion.—Newhall  vs.  Provost,  6  Cal.,  p.  87;  "Webster  vs. 
Haworth,  8  id.,  p.  25.    The  term  *' appurtenances,'* 
used  in  the  return  of  a  levy  by  a  Sheriff,  is  too  general, 
vague,  and  indefinite  to  embrace  within  its  meaning 
any  personal  property  as  the  subject  of  levy.— Munroe 
vs.  Thomas,  5  Cal.,  p.  470. 

Writ  of  Assistance  and  Restitution.— A  writ 
of  assistance  can  only  be  Issued  against  the  defendants 
in  the  suit,  and  parties  holding  under  them  who  are 
bound  by  the  decree. — Burton  vs.  Lies,  21  Cal.,  p.  87. 
A  writ  of  assistance  against  the  owner  or  parties  hold- 
ihg  under  him  will  be  refused  if  the  Court,  in  an  action 
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of  foreclosure  of  mortgage,  had  not  acquired  jurisdic- 
tion of  the  party  owning  the  land  at  the  time  of  fore- 
closure.— Steinbach  vs.  Leese,  27  Cal.,  p.  295.  The 
Sheriff,  who  has  the  writ  of  habere  facias  possessionem, 
must  remove  all  persons  who  came  upon  the  property 
alter  the  suit  was  begun,  except  a  person,  other  than 
the  defendant,  who  is  in  possession  under  a  title  adverse 
to  defendant. — Long  vs.  Neville,  29  Cal.,  p.  135;  see, 
also,  Lee<e  vs.  Clark,  29  Cal.,  p.  665;  Le  Boy  vs. 
Rogers,  30  Cal.,  p.  230. 

684.     (§  213.)     Where  the  judgment  requires  the  Money 
payment  of  money  or  the  delivery  of  real  or  personal  gjj others, 
property,  the  same  may  be  enforced  by  a  writ  of  execu-  ®'^®'^®*^ 
tion;  when  it  requires  the  performance  of  any  other 
act,  a  certified  copy  of  the  judgment  may  be  served 
upon  the  party  against  whom  the  same  is  rendered,  or 
upon  the  person  or  officer  required  thereby  or  by  law 
to  obey  the  same.     Obedience  thereto  may  be  enforced 
by  the  Court,  and  after  a  final  judgment  of  partition, 
the  Court  has  power  to  enforce  a  severance  of  the 
possession. 

NoTK. — Where  an  execution,  commanding  the  Sheriflf 
to  deliver  possession  of  a  chattel,  has  been  finally  and 
completely  executed,  the  power  of  the  Sheriff  under  it, 
and  the  authority  of  the  Court  to  enforce  it,  cease;  and 
a  wrongdoer,  afterwards  trespassing  upon  the  person 
thus  put  in  possession,  is  not  guilty  of  contempt  for 
disobedience  to  the  process  of  the  Court. — Loring  vs. 
Illsley,  1  Cal.,  p.  24. 

685.     (§  214.)     In  all  cases  other  than  for  the  re-  Execution 

^1.1  1^1  after  five 

covery  of  money,  the  judgment  may  be  enforced  or  y«»"- 
carried  into  execution  after  the  lapse  of  five  years  from 
the  date  of  its  entry,  by  leave  of  the  Court,  upon 
motion,  or  by  judgment  for  that  purpose,  founded  upon 
supplemental  pleadings. 

Note. — Before  April  8th,  1861,  execution  could  he 
taken  out  on  judgment  at  any  time  within  five  years 
after  the  rendition  of  the  judgment,  and  also  after  that 
time,  upon  leave  of  the  Court.  Between  April  8th, 
1861,  and  April  2d,  1866,  it  could  only  he  taken  out 
-within  the  five  years  after  judgment  rendered.  Since 
April,  1866,  however,  an  execution,  in  all  cases  except 
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after  hiB 
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Execution, 
bow  and 
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issued. 


for  the  recovery  of  money,  may  issue  after  five  yean 
upon  order  of  the  Court. — ^Mann  vs.  McAtee,  37  Cal., 
p.  12.  The  time  during  which  plaintiff  is  stayed  from 
issuing  execution  constitutes  a  part  of  the  five  years 
within  which  execution  must  issue,  and  after  that  time 
has  elapsed  it  must  then  be  upon  order  of  the  Court.— 
Solomon  vs.  Maguire,  29  Cal.,  p.  237. 

686.  (§  215.)  Notwithstanding  the  death  of  a 
party  after  the  judgment,  execution  thereon  may  be 
issued,  or  it  may  be  enforced,  as  follows: 

1.  In  case  of  the  death  of  the  judgment  creditor, 
upon  the  application  of  his  executor  or  administrator, 
or  successor  in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if 
the  judgment  be  for  the  recovery  of  real  or  pei^onai 
property,  or  the  enforcement  of  a  lien  thereon. 

687.  (§  216.)  Where  the  execution  is  against  the 
property  of  the  judgment  debtor,  it  may  be  issued  to 
the  Sheriff  of  any  county  in  the  State.  Where  it 
requires  the  delivery  of  real  or  personal  property,  it 
must  be  issued  to  the  Sheriff  of  the  county  where  the 
property,  or  some  part  thereof  is  situated.  Executions 
may  be  issued,  at  the  same  time,  to  different  counties. 

whatihau  688.  (§  217.)  All  goods,  chattels,  moneys,  and 
beseiiodin  othcr  property,  both  real  and  personal,  or  any  interest 
therein  of  the  judgment  debtor,  not  exempt  by  law, 
and  all  property  and  rights  of  property,  seized  and 
held  under  attachment  in  the  action,  are  liable  to 
execution.  Shares  and  interests  in  any  corporation 
or  company,  and  debts  and  credits,  and  all  other 
property,  both  real  and  personal,  or  any  interest  in 
either  real  or  personal  property,  and  all  other  property 
not  capable  of  manual  delivery,  may  be  attached  on 
execution,  in  like  manner  as  upon  writs  of  attach- 
ments. Gold  dust  must  be  returned  by  the  officer  as 
so  much  money  collected,  at  its  current  value,  without 
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exposing  the  same  to  sale.     Until  a  levy,  property  is  2?*  tedtm 
not  affected  by  the  execution.  J^Jgj  *» 

Note.— 1.  "Propkktt"  Dbfinkd.— See  Sec.  17, 
ante,  Subds.  8, 4,  and  5.  The  term  *  *  property '  *  includes 
a  judgment. — Adams  vs.  Hackett,  7  Cal.,  p.  203;  18  Gal., 
p.  15;  Davis  vs.  Mitchell,  84  Cal.,  p.  88.  **  Property  " 
is  the  exclusive  right  of  possessing,  ei^oying,  and  dis- 
posing of  a  thing;  it  is  the  right  and  interest  which  a 
man  has  in  lands  and  chattels  to  the  exclusion  of 
others;  and  the  word  is  sufficiently  comprehensive  to 
include  every  species  of  estate,  real  and  personal. — 
McKeon  vs.  Bisbee,  9  Gal.,  p.  142.  The  term  "  prop- 
erty in  lands  "  is  not  confined  to  title  in  fee,  but  is  suffi- 
ciently comprehensive  to  include  any  usufructuary 
interest,  whether  it  be  a  leasehold  or  mere  right  of 
possession. — State  of  California  vs.  Moore,  12  Cal.,  p. 
56.  The  term  **  properly,"  as  applied  to  lands,  embraces 
all  titles,  legal  or  equitable,  perfect  or  imperfect. — 
Leese  vs.  Clark,  20  Cal.,  p.  388;  12  Cal.,  p.  56. 

2.  What  ib  subject  to  Execution.— "Where  A, 
bad  merohandise  stored  in  the  warehouse  of  B.,  and 
sold  a  portion  of  it  to  C,  and  gave  an  order  for  the 
merchandise  sold  on  B.,  who  accepted  the  same,  and 
gave  C.  in  exchange  areceipt  for  the  same,  and  trans- 
ferred it  on  his  warehouse  books  to  the  account  of  C, 
but  did  not  separate  any  specific  portion  from  the  mer- 
chandise of  A.  as  belonging  to  B.,  and  the  whole  was 
subsequently  seized  in  an  action  against  A.,  it  was 
decided  that  the  Sheriff  was  not  liable  to  C,  in  the 
absence  of  segregation  of  the  merohandise,  but  that  B. 
was  estopped  by  his  receipt  from  denying  his  liability. — 
Adams  vs.  Gk>rham,  6  Cal.,  p.  68.  PlaintifiT  was  walk- 
ing along  the  street  with  a  bag  of  gold  coin  in  his  hand. 
Two  of  defendants,  a  deputy  SherifiT  and  Constable, 
seized  him,  and  by  foroe  took  the  bag  of  coin  from  him. 
Plaintiff  sues  for  the  seizuro  and  conversion  of  the  coin. 
Defendants  produced  throe  judgments  and  executions 
in  their  favor  against  G.,  brother  of  plaintiff,  and 
proved  that  the  bag  of  coin  was  the  property  of  the 
brother,  and  was  seized  under  these  executions.  On 
appeal,  it  was  decided  that  plaintiff  could  claim  no 
exemption  from  the  seizuro  of  coin  held,  as  this  was  in 
his  hand,  though  he  might,  perhaps,  in  roference  to 
money  upon  his  person.  The  coin  in  the  hand  was, 
like  a  horse  held  by  the  bridle,  subject  to  seizuro  on 
execution  against  its  owner. — Green  vs.  Palmer,  15 
Cal.,  p.  411.  Funds  in  the  hands  of  a  receiver,  in  an 
action  for  dissolution,  are  liable  to  attachment  at  any 
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time  before  a  final  decree  of  dissolution  and  distribu- 
tion.—Adaras  vs.  Woods,  9  Cal.,  p.  24.    "Where  the 
judgment  debtor  has  property  jointly  with  another,  a 
Sheriff,  who  has  such  execution,  has  the  right  to  leTy 
on  such  property  and  take  it  into  possession,  for  the 
purpose  of  subjecting  it  to  sale. — Waldman  vs.  Broder, 
10  Cal.,  p.  878.    F.  purchased  some  yokes  of  oxen  of 
H.,  the  appellant,  for  a  certain  sum,  paid  part  down, 
and  gave  his  note,  with  C.  as  surety,  for  the  balance; 
C.  signed  with  the  express  condition  that,  title  to  the 
oxen  was  to  remain  in  H.  till  they  were  fully  paid  for— 
F.  was  to  have  the  absolute  use  of  them.    The  oxen 
were  placed  in  the  hands  of  a  brother  of  H.,  who  was 
in  the  employ  of  F.  as  a  driver,  with  the  intention  of 
securiDg  the  title  in  H.    The  defendant,  a  Constable, 
levied  upon  and  sold  the  oxen  thus  situated,  as  the 
property  of  F.    And  it  was  decided  upon  appeal  that 
F.  had  such  a  right  of  property  in  them  as  was  subject 
to  execution,  the  sale  by  H.  to  F.  being  absolute.— 
Helm  vs.  Dumars,  3  Cal.,  p.  454.    The  interest  of  a 
partner  in  partnership  goods,  etc.,  subject  to  levy  on 
execution  against  him. — Jones  vs.  Thompson,  12  Cal., 
p.  191.    But  is  subject  to  prior  rights  and  liens  of  other 
partners  and  joint  creditors  of  firm. — Id.;  Eldridge  vs. 
See  Yup  Co.,  17  Cal.,  p.  44.    If  a  partnership  becom- 
ing embarrassed  converts  its  means  (upon  the  strength 
of  which  it  has  theretofore  obtained  credit)  into  real 
estate  to  be  held  by  one  of  the  partners  as  a  homestead 
for  the  purpose  of  defrauding  creditors,  the  properfyi 
notwithstanding  the  declaration  of  homestead,  is  liable 
to  levy  on  execution  by  partnership  creditors. — Bishop 
vs.  Hubbard,  23  Cal.,  p.  514.    Interest  of  mortgagor 
liable  to  sale  on  execution. — Halsey  vs.  Martin,  22  Cal., 
p.  645. '  A  promissory  note  is  liable  to  seizure  and  sale 
on  execution  against  holder  and   payee. — ^Davis  vs. 
Mitchell,  34  Cal.,  p.  88,  and  cases  there  cited.    A  pur- 
chaser on  execution  sale  of  real  estate  has  an  estate  in 
the  property  purchased,  both  before  and  after  the  time 
when  right  of  redemption  expires,  which  is  subject  of 
attachment  on  execution  against  his  property.— Page 
vs.  Rogers,  31  Cal.,  p.  298.    A  ferry  boat  property  of 
private   individuals   is   not   exempt   from    execution 
because  it  is  used  to  carry  the  U.  S.  mails.— Lathrop 
vs.  Middleton,  23  Cal.,  p.  257. 

3.  Property  not  liable  to  Execution.— A.  dehV-. 
ered  merchandise  as  security  for  payment  of  a  deht 
fh)m  A.  to  B.,  with  the  understanding  that  B.  should 
sell  the  merchandise  and  pay  his  debt  out  of  the  pro- 
ceeds.   The  merchandise  was  afterwards  levied  upon 
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by  the  defendants,  under  an  execution  in  their  fiivor 
against  A.,  as  his  property.  Held:  that  the  merchan- 
dise was  not  subject  to  execution  against  A.,  without 
payment  in  the  first  place  of  his  indebtedness  to 
B.— Swanston  vs.  Sublette,  1  Cal.,  p.  123.  A  franchise 
is  not  the  subject  of  levy  and  sale  under  execution. — 
Thomas  vs.  Armstrong,  7  Cal.,  p.  286;  24  Cal.,  p.  474. 
Things  in  action  may  be  levied  upon  on  execution. — 
Adams  vs.  Hackett,  7  Cal.,  p.  187.  Even  where  there  is 
personal  property  sufScient  to  satisfy  the  execution,  yet 
the  Sheriff  may,  on  the  request  of  the  defendant  in 
execution,  properly  levy  on  real  estate. — Smith  vs.  Ran- 
dall, 6  Cal.,  p.  47.  Property  in  the  custody  of  the  law 
is  not  liable  to  execution  without  an  order  from  the 
Court. — County  of  Yuba  vs.  Adams,  7  Cal.,  p.  85; 
Ciymer  vs.  Willis,  3  Cal.,  p.  363.  Where  money  has 
been  placed  on  general  deposit  in  a  bank,  and  nego- 
tiable certificates  of  deposit  have  been  issued  to  the 
depositor  for  the  amount,  there  is  nothing  left  in  the 
I)ossession  of  the  bankers  belonging  to  the  depositor 
which  is  liable  to  attachment. — McMillan  vs.  Richards, 
9  Cal.,  p.  365.  An  execution  cannot  be  levied  upon  a 
county's  revenues  in  the  hands  of  the  Treasurer. — Gil- 
man  vs.  Contra  Costa  County,  8  Cal.,  p.  52.  Contin- 
gent and  complicated  contracts  cannot  be  levied  upon 
and  sold  unless  they  are  in  the  possession  of  the  oflScer, 
exhibited  to  the  bystanders,  and  assigned  to  the  pur- 
chaser. A  full  and  accurate  description  of  the  particu- 
lar interest  and  chose  in  action,  with  all  its  conditions 
and  covenants,  and  a  full  explanation  of  the  facts 
determining  the  value  of  the  chose,  must  be  given  by 
the  levy  and  announced  at  the  sale. — Crandall  vs. 
Blen,  13  Cal.,  p.  15;  see,  also,  Davis  vs.  Mitchell,  34 
Cal.,  p.  88.  A.  conveyed  land  to  B.,  and  allowed  part 
of  the  purchase  money  to  remain  unpaid.  B.  after- 
wards sold  part  of  the  land  to  C,  who  had  no  notice 
of  A.'s  lien  as  a  vendor,  and  gave  a  mortgage  to  B. 
for  part  of  the  purchase  money.  A.  obtained  judg- 
ment against  B.  for  the  unpaid  purchase  money,  and 
levied  upon  and  sold  B.'s  interest  in  the  land.  The 
title  to  the  mortgage  debt  due  from  C.  to  B.  did  not  pass 
by  the  sale. — Bryan  vs.  Sharp,  4  Cal.,  p.  351.  Simply 
because  a  judgment  debtor  was  found  upon  the  mining 
ground  of  plaintiff,  the  Sheriff,  who  had  execution 
against  such  debtor,  was  not  justified  in  going  on  the 
ground  and  digging  up  the  soil,  and  taking  the  gold  it 
contained.— Rowe  vs.  Bradley,  12  Cal.,  p.  226.    If  A. 
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sold  property  to  B.  before  C.  commenced  a  suit  against 
A.  for  the  recovery  of  such  property,  the  property 
cannot,  on  an  execution  on  a  judgment  in  fiiTor  or  C, 
be  taken  from  B.— Peteree  vs.  Bugbey,  24  Cal.,  p.  423. 
4.  What  constitutes  a  Levy. — On  personal  prop- 
erty capable  of  manual  delivery,  a  levy  is  made  by 
taking  possession  of  the  property.    A  levy  will  not 
defeat  subsequent  execution  on  goods  allowed  to  re- 
main in  the  hands  of  the  debtor. — Dutertre  vs.  Dri- 
ard,  7  Cal.,  p.  549;  Taffls  vs.  Manlove,  14  Cal.,  p.  47. 
Service  of  copy  of  execution  and  notice  of  garnishment 
on  third  party,  constitutes  no  lien  on  property  of  debtor 
capable  of  manual  delivery. — Johnson  vs.  Gorharai  6 
Cal.,  p.  195.    Any  act  on  the  part  of  the  officer  show- 
ing the  intent  to  sell  the  specific  land,  and  to  subject 
it  to  the  satisfaction  of  the  judgment,  constitutes  a 
*^ levying"  of  the  execution  as  against  the  defendant 
in  the  execution,  and  the  performance  of  the  act  de- 
scribed in  the  statute  as  a  levying  of  execution  is  mate- 
rial only  in  reference  to  the  rights  of  third  parties,  or 
persons  who  are  not  parties  to  the  writ.    The  levy  fixed 
the  date  of  the  commencement  of  the  Sheriff's  title- 
Blood  vs.  Light,  38  Cal.,  p.  649. 

When  689.    (§  218.)     K  the  property  levied  on  be  claimed 

a^thSd  **^    ^  ^  third  person  as  his  property,  the  Sherift'  may  sum- 
SeSlrht ?f  ^^^  ^^^^  ^^®  county  six  persons  qualified  as  jurors,  be- 
goperty  IB    tween  the  parties,  to  try  the  validity  of  the  claim.    He 
must  also  give  notice  of  the  claim  and  of  the  time  of 
tiial  to  the  plaintiff*,  who  may  appear  and  contest  the 
claim  before  the  jury.     The  juiy  and  the  witnesses 
must  be  sworn  by  the  Sheriff,  and  if  their  verdict  be 
in  fiivor  of  the  claimant  the  Sheriff  may  relinquisli 
the  levy,  unless  the  judgment  creditor  give  him  a  suf- 
ficient indemnity  for  proceeding  thereon.    The  fees  of 
the  jury,  the  Sheriff,  and  the  witnesses  must  be  paid 
by  the  claimant,  if  the  verdict  be  against  him;  other- 
wise, by  the  plaintiff.    Each  party  must  deposit  with 
the  Sheriff,  before  the  trial,  the  amount  of  his  fees, 
and  the  fees  of  the  jury,  and  the  Sheriff'  must  pay  the 
same  to  the  prevailing  party. 

Note.— 1.  When  Property  is  Claimed  byThibd 
Party— Trial  of  Right  of  Property.— P.,  m 
possession  of  a  vessel,  appointed  H.  as  master.   Tli6 
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plaintiff,  who  seta  up  a  claim  to  the  vessel,  entered  into 
a  charter  party  with  P.,  and  by  it  acknowledges  him 
to  be  the  owner,  and  his  appointee,  H.,  to  be  the  mas- 
ter.   After  the  charter  party,  the  declared  owner  of 
the  vessel   became  the  debtor  of  the   master,  who 
attached  the  vessel.    The  plaintiff  brought  this  action 
against  the  Sheriff  to  recover  the  vessel  under  the 
attachment.    It  was  decided,  that  where  one  allows 
another  to  deal  with  his  property  as  if  it  belonged  to 
the  latter,  and  by  declarations  allows  others  to  be  mis- 
led, the  party  making  such  declarations  is  concluded  by 
them.--Hostler  vs.  Hays,  3  Cal.,  p.  302.    If  the  Sheriff 
prove  a  trial  by  jury  and  verdict  for  claimant,  the 
plaintiff  must  show  that  he  rendered  the  bond  of  indem- 
nity to  the  Sheriff  required  by  law  in  order  to  hold  a 
Sheriff  liable  for  not  levying  the  execution. — Strong  vs. 
Patterson,  6  Cal.,  p.  156.    Where  several  creditors 
levy,  and  those  prior  fiiil  to  indemnify  the  Sheriff,  he 
should  proceed  only  for  the  benefit  of  those  who  indem- 
nify and  incur  responsibility,  and  relinquish  the  levy  of 
those  failing  to  indemnify. — Davidson  vs.  Dallas,  8 
Cal.,  p.  227.  A  Sheriff,  in  the  sale  of  personal  property, 
is  not  protected  by  the  verdict  of  a  jury  on  the  trial  of 
the  right  of  property,  under  the  provisions  of  this  sec- 
tion of  the  Code.    The  proceedings  before  a  Sheriff,  in 
such  a  trial,  are  not  judicial. — Perkins  vs.  Thomburgh, 
10  Cal.,  p.  189.    To  estop  a  party  from  claiming  goods 
as  against  the  creditor  of  a  third  party,  he  must  have 
stated,  to  the  creditor  himself  that  he  had  sold  the 
article  to  the  third  party,  and  the  creditor  must  have 
parted  with  some  right  or  advantage  on  the  faith  of  the 
information. — Gbodale  vs.  Scannell,  8  Cal.,  p.  27.    An 
agreement  to  indemnify  a  Sheriff  for  seizing  property 
under  execution  is  valid. — Stark  vs.  Raney,  18  Cal.,  p. 
622.    Where  property  is  levied  on  by  a  Sheriff,  by  vir- 
tue of  execution  as  defendant's  property,  and  is  claimed 
by  third  party,  and  a  jury  trying  the  right  of  property 
decides  against  the  claimant,  the  verdict  does  not  pro- 
tect the  officer  in  a  suit  against  him  by  defendant,  nor 
can  it  be  allowed  as  evidence  in  defense. — Sheldon  vs. 
Loomis,  28  Cal.,  p.  122.    The  interest  which  a  pledgor 
has  in  the  thing  pledged  is  liable  to  execution  and  may 
be  rl^ached  in  the  hands  of  a  pledgee  when  a  third 
party,  but  this  can   only  be  done   by  serving   and 
enforcing  a  garnishment  on  the  pledgee  and  not  by  a 
seizure  of  the  pledge. — Tread  well  vs.  Davis,  34  Cal.,  p. 
607;  Pomeroy  vs.  Smith,  17  Pick.,  p.  85.    Liability  of 
joint  trespassers  under  legal  process;  property  illegally 
seized  under  attachment. — Lewis  vs.  Johns,  34  Cal.,  p. 
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633.  Sheriff  is  liable  for  value  of  property  which  he 
sells,  if  it  was  claimed  as  exempt  from  execution  prior 
to  the  sale. — Spencer  vs.  Long,  39  Gal.,  p.  700.  So, 
also,  he  is  liable  for  sale  of  property  when  he  is  noti- 
fied of  issuance  of  writ  commanding  stay  of  proceed- 
ings.— Id. 

2.  Notice  and  Demand.— In  an  action  against  a 
Sheriff  for  seizure  and  conversion  of  the  plaintiff's 
property,  taken  under  process  against  a  third  person^  a 
demand  upon  the  defendant  prior  to  the  bringing  of  the 
suit  is  not  necessary  to  a  recovery.    Tlie  Sheriff  having* 
misapplied  his  process,  and  whether  by  mistake  or  by 
design  will  make  no  difference,  stands  in  the  position  of 
every  other  trespasser,  and  is  liable  to  an  action  the 
instant  the  trespass  is  committed.    The  circumstance 
that  the  property  was  in  the  possession  of  the  execution 
debtor  at  the  date  of  the  seizure  amounts  to  notliing, 
except  upon  proof  of  fraud  or  commixture.    The  rule 
of  the  common  law  is  correctly  stated  in  Led  ley  vs. 
Hays,  1  Cal.,  p.  160,  and  the  correctness  of  that  decision 
is  impliedly  recognized  in  Daumiel  vs.  Gorham,  6  Cal., 
p.  44.    The  statement  of  facts  in  Taylor  vs.  Seymour, 
6  Cal.,  p. ^512,  is  imperfect;  but  if  that  case  is  to  be 
understood  as  laying  down  a  different  rule,  then  we 
prefer  to  follow  Ledley  vs.  Hays,  1  Cal.,  p.  160. — Boul- 
ware  vs.  Craddock,  30  Cal.,  p.  190;  see,  also,  Codnian 
vs.  Freeman,  3  Cush.,  p.  314;  and  Ackeevs.  Campbell, 
23  Wend.,  p.  371;  see,  also,  Wellman  vs.  English,  38 
Cal.,  p.  583;  Moore  vs.  Murdock,  26  Cal.,  p.  515;  Sar- 
gent vs.  Sturm,  23  Cal.,  p.  359.    A  Sheriff  attaching 
goods  under  execution  must  have  notice  of  tlie  claim  of 
a  third  party  to  the  goods,  and  a  demand  for  them,  or 
he  is  not  liable  for  damages  for  such  seizure  and  deten- 
tion.— Taylor  vs.  Seymour,  6  Cal.,  p.  512;  Daumiel  vs. 
Gorham,  6  Cal.,  p.  43;  Killey  vs.  Scannell,  12  Cal.,  p. 
73.    The  owner  of  property  levied  upon  as  belonging 
to  another  is  not  estopped  from  showing  title  in  himself 
because  he  has  given  an  accountable  receipt  for  its 
delivery  to  the  officer,  although  the  receipt  admits  that 
the  property  is  levied  upon  as  belonghig  to  the  debtor, 
if  he  notifies  the  officer  of  his  claim  at  or  before  the 
time  the  receipt' is  given.    But  if  he  fails  to  make  his 
claim  known,  and  thus  influences  the  conduct  of  the 
officer,  he  is  estopped  from  afterwards  asserting  it,  pro- 
vided the  facts  and  circumstances  relating  to  his  claim 
were  then  known  to  him.— Bloven  vs.  Freer,  10  Cal., 
p.  72. 
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690.     (§  219.)     The  following  property  is  exempt  What 
fiom  execution,  except  as  herein  otherwise  specially  ^'^SiUon. 
provided: 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of 
two  hundred  dollars,  belonging  to  the  judgment 
debtor; 

2.  Ifecessary  household,  table,  and  kitchen  furniture 
belonging  to  the  judgment  debtor,  including  one  sew- 
ing machine  and  one  piano,  in  actual  use  in  a  family, 
or  belonging  to  a  woman;  stoves,  stovepipe,  and  stove 
furniture,  wearing  apparel,  beds,  bedding,  and  bed- 
steads, and  provisions,  actually  provided  for  individual 
or  family  use,  sufficient  for  one  month; 

3.  The  farming  utensils  or  implements  of  husbandry 

of  the  judgment  debtor;  also,  two  oxen,  or  two  horses,  • 
or  two  mules,  and  their  harness,  one  cart  or  wagon, 
and  food  for  such  oxen,  horses,  or  mules  for  one 
month;  also,  all  seed  grain  or  vegetables  actually  pro- 
vided, reserved,  or  on  hand  for  the  purpose  of  plant- 
ing or  sowing  at  any  time  within  the  ensuing  six 
months,  not  exceeding  in  value  the  sum  of  two  hun- 
dred dollars; 

4.  Tools  or  implements  of  a  mechanic  or  artisan 
necessary  to  carry  on  his  trade;  the  notarial  seal  and 
records  of  a  I^otary  Public;  the  instruments  and  chest 
of  a  surgeon,  physician,  surveyor,  and  dentist,  neces- 
sary to  the  exercise  of  their  profession,  with  their 
scientific  and  professional  libraries;  the  law  profes- 
sional libraries  and  office  furniture  of  attorneys,  coun- 
selors, and  Judges,  and  the  libraries  of  ministers  of 
the  gospel; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding 
in  value  the  sum  of  five  hundred  dollars;  also,  his 
sluices,  pipes,  hose,  windlass,  derrick,  cars,  pumps, 
tools,  implements,  and  appliances  necessary  for  caiTy- 
iiig  on  any  kind  of  mining  operations,  not  exceeding 
in  value  the  aggregate  sum  of  five  hundred  dollars; 
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Same.  and  two  lioraes,  mules,  or  oxen,  with  their  harness; 
and  food  for  such  horses,  mules,  or  oxen  for  one  month, 
when  necessary  to  be  used  in  any  whim,  windlass,  der- 
rick, car,  pump,  or  hoisting  gear; 

6.  Two  oxen,  two  horses,  or  two  mules,  and  tbeir 
harness;  and  one  cart  or  wagon,  one  dray  or  truck,  one 
coupee,  one  hack  or  carriage  for  one  or  two  horses,  by 
the  use  of  which  a  cartman,  drayman,  truckman,  huck- 
ster, peddler,  hackmah,  teamster,  or  other  laborer  hab- 
itually earns  his  living;  and  one  horse,  with  vehicle 
and  harness,  or  other  equipments,  used  by  a  physician, 
surgeon,  or  minister  of  the  gospel,  in  making  his  pro- 
fessional visits,  with  food  for  such  oxen,  horses,  or 
mules  for  one  month ; 

7.  Four  cows,  with  their  sucking  calves,  and  four 
hogs,  with  their  sucking  pigs; 

8.  Poultry  not  exceeding  in  value  fifty  dollars; 

9.  The  earnings  of  the  judgment  debtor  for  his  per- 
sonal services,  rendered  at  any  time  within  thirty  days 
next  preceding  the  levy  of  execution,  or  levy  of  attach- 
ment, when  it  appeara,  by  the  debtor's  affidavit  or 
otherwise,  that  such  earnings  are  necessary  for  the  use 
of  his  family,  residing  in  this  State,  suppoiijed  wholly 
or  in  part  by  his  labor; 

10.  The  shares  held  by  a  member  of  a  homestead 
association  duly  incorporated,  not  exceeding  in  value 
one  thousand  dollars — ^if  the  person  holding  the  share 
is  not  the  owner  of  a  homestead  under  the  laws  of  this 
State; 

11.  All  moneys,  benefits,  privileges,  or  immunities 
accruing,  or  in  any  manner  growing  out  of  any  life 
insm'ance  on  the  life  of  the  debtor,  made  in  any  com- 
pany incorporated  under  the  laws  of  this  State,  if  the 
annual  premiums  paid  do  not  exceed  five  hundred 
dollars; 

12.  All  fire  engines,  hooks  and  ladders,  with  the 
carts,  trucks,  and  carriages,  hose,  buckets^  implements, 
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and  apparatus  thereto  appertaining,  and  all  fhrniture  Same. 
ftnd  uniforms  of  any  fire  company  or  department  organ- 
ized under  any  law  of  this  State; 

13.  All  arms,  uniforms,  and  accouterments  required 
by  law  to  be  kept  by  any  person; 

14.  All  Court  ftouses,  Jails,  public  offices  and  build- 
ings, lots,  grounds,  and  personal  property,  the  fixtures, 
fomiture,  books,  papers,  and  appurtenances  belonging 
and  pertaining  to  the  Court  House,  Jail,  and  public 
offices  belonging  to  any  county  of  this  State;  and  all 
cemeteries,  public  squares,  parks,  and  places,  public 
buildings,  town  halls,  markets,  buildings  for  the  use  of 
fire  departments  and  military  organizations,  and  the 
lots  and  grounds  thereto  belonging  and  appertaining, 
owned  or  held  by  any  town  or  incorporated  city,  or 
dedicated  by  such  town  or  city  to  health,  ornament, 
or  public  use,  or  for  the  use  of  any  fire  or  military 
company  organized  under  the  laws  of  this  State;  but 
no  article  or  species  of  property  mentioned  in  this  sec- 
tion is  exempt  from  execution  issued  upon  a  judgment 
recovered  for  its  price,  or  upon  a  mortgage  thereon. 

Note.— stats.  1866,  p.  271;  1861,  p.  667;  1862,  p.  444; 
1868,  p.  600. 

Sherifi*  is  Liable  fob  Sale  of  Property  Exempt 
FROM  Execution. — Sheriff  is  liable  for  sale  of  property 
which  is  exempt  from  execution,  if  such  exemption  is 
claimed  before  sale. — Spencer  vs.  Long,  39  Cal.,  p.  700. 
If  judgment  debtor  was  absent  and  sick  at  time  prop- 
erty was  sold,  it  is  a  sufficient  excuse  for  not  claiming 
exemption  before  sale.— Haswell  vs.  Parsons,  16  Cal., 
p.  266. 

JSubd.  1. — This  and  the  next  subdivision  are  for  the 
benefit  of  all  classes  of  judgment  debtors,  whatsoever 
may  be  their  vocation,  because  these  articles  are  essen- 
tial to  all  families. — Bobert  vs.  Adams,  88  Cal.,  p.  384. 

Subd,  2.— See  note  to  Subd.  1.  Certain  household 
fUmiture  being  claimed  as  exempt  from  execution,  the 
fiict  that  the  number  of  beds  claimed — six  in  all — was 
greater  than  was  required  for  the  immediate  and  con- 
tinued use  of  the  family,  is  no  objection.  Although 
it  is  possible  that  a  less  number  of  beds  might  have 
answered,  yet  it  would  be  a  veiy  narrow  construction 
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of  the  statute  to  limit  the  exemption  to  just  the  number 
required  for  immediate  and  constant  use. — ^Ha swell  ts. 
Parsons,  15  Cal.,  p.  267. 

Subd,  3.— In  Bourland  vs.  O'Neal,  22  Cal.,  p.  606, 
the    Court   rendered   the    following   opinion:     **Tho 
plaintiff  was  entitled  to  hold  two  horses,  exempt  from 
execution,  under  the  third  clause  of  Sec.  219  of  the 
Practice  Act.    When  the  debtor  has  more  horses  than. 
the  number  exempt  by  law,  he  has  the  right  to  elect 
which  he  claims  as  exempt,  and  such  election  must  be 
made  at  the  time  of  the  levy,  or  within  a  reasonable 
time  after  notice  of  the  levy,  by  giving  the  officer  notice 
of  such  election.    The  officer  is  under  no  obligation  to 
hunt  up  the  debtor  in  advance  of  the  levy,  in  order 
to  procure  a  selection  by  him. — Seaman  vs.  Luce,  23 
Barb.,  S.  C,  p.  240;  Lockwood  vs.  Younglove,  27  id., 
p.  506.    The  debtor  waives  his  right  by  failure  to  cl&im 
it;  and  a  claim  under  one  execution,  when  no  sale  was 
made  under  it,  is  not  sufficient  when  the  property  was 
levied  upon  and  sold  under  a  subsequent  execution. — 
Dodson's  Appeal,  25  Penn.  State,  p.  232.    The  exemp- 
tion of  property  from  sale  on  execution  is  a  personal 
right  which  the  debtor  may  w^aivc  or  claim,  at  his  elec- 
tion.— State  vs.  Meloque,  9  Indiana,  p.  196.    "Where 
the  debtor  has  several  horses,  and  one  is  exempt  from 
execution,  he  may  elect  which  shall  be  exempt;  but  if 
he  has  some  not  in  the  jurisdiction  of  the  officer,  and 
so  beyond  the  reach  of  the  execution,  and  there  is  only 
one  within  the  reach  of  the  execution,  he  cannot  defeat 
the  creditor's  levy  on  that  one  by  electing  to  keep  lU 
Such  a  course  would  be  using  the  statute,  which  was 
intended  for  beneficent  purposes,  as  a  means  of  evasion 
and  fraud. — Robinson  vs.  Meyers,  3  Dana,  p.  441.    And 
where  the  officer  levied  on  one  horse,  leaving  another 
in  the  possession  of  the  debtor  as  exempt,  and  the  lat- 
ter on  the  day  of  sale  claimed  the  horse  levied  on  as 
exempt,  h^d:  that  his  proceeding  to  sell  under  the 
execution  was  not  wrongful,  unless  the  debtor  should 
tender  him  for  sale,  in  lieu  of  the  article  levied  on, 
such  other  articles  as  he  might  in  the  first  instance 
have  seized  for  the  satisfaction  of  the  debt,  or  so  much 
as  was  certainly  and  palpably  sufficient  to  discharge 
the  debt,  or  was  at  least  equal  in  vendible  value  to  the 
article  claimed  to  be  exempt.** — McGee  vs.  Anderson, 
1  B.  Munroe,  p.  187;  Bourland  vs.  O'Neal,  22  Cal.,  p. 
506.    Affirmed  in  Gavitt  vs.  Doub,  23  Cal.,  p.  82. 

tSubd.  3.— Oxen,  Horses,  and  Mules. — This  sub- 
division was  intended  to  apply  only  to  oxen,  horses,  or 
mules  suitable  and  intended  for  the  ordinary  work  con- 
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ducted  on  a  farm.  Hence  it  does  not  apply  to  a  stall- 
ion not  used  as  a  work  horse  on  a  farm,  but  kept  for 
service  of  mares. — Koberts  vs.  Adams,  38  Cal.,  p.  383. 

^ubd,  4.— See  Brusie  vs.  Griffith,  34  Cal.,  p.  306, 
commented  on  in  note  to  Subd.  6.  This  subdivision 
(four),  and  also  Subds.  5,  6,  are  intended  to  exempt 
such  articles  as  are  used  by  the  judgment  debtor  in 
earning  a  support  for  himself  and  family  in  his  par^ 
ticular  vocation, — Roberts  vs.  Adams,  38  Cal.,  p.  384; 
see  note  to  Subd.  3. 

Subd»  6. — See  note  to  Subd.  4. — Roberts  vs.  Adams, 
38  Cal.,  p.  384. 

Subd,  6. — Where  two  mules  are  claimed  as  exempt, 
it  must  be  shown  that  the  party  claiming  the  mules 
habitually  earned  his  living  by  the  use  of  the  animals 
in  question,  or  that  he  is  one  of  the  persons  mentioned 
in  the  statute. — Calhoun  vs.  Knight,  10  Cal.,  p.  383. 
It  was  held:  that  the  term  **  wagon''  is  intended  to 
mean  a  common  vehicle  for  the  transportation  of  goods, 
wares,  and  merchandise;  and  that  a  hackney  coach,  for 
the  conveyance  of  passengers,  was  a  different  article, 
and  did  not  come  within  the  equity  or  literal  meaning 
of  the  Act.—QuJgley  vs.  Gorham,  5  Cal.,  p.  418.  But 
the  introduction  of  the  words  **  coupee,"  **  hack,'*  "  car- 
riage,'' etc.,  obviates  this  distinction.  In  order  to 
entitle  a  person  to  claim  as  exempt  from  execution  two  • 

horses,  etc.,  under  this  subdivision,  he  must  show  that 
he  is  a  cartman,  drayman,  truckman,  huckster,  ped- 
dler, hackman,  teamster,  or  other  laborer,  and  that  he 
habitually  earns  his  living  by  the  use  of  such  horses, 
wagon,  etc.  By  ^^  other  laborer  ^^  is  meant  one  who 
labors  by  and  with  the  aid  of  his  team,  and  not  by  the 
aid  of  a  pick  and  shovel,  or  an  anvil,  or  a  lapstone,  or 
a  jackplane,  or  a  yardstick.  In  the  sense  of  the  statute, 
one  is  a  ^^  teamster,"  who  is  engaged  with  his  own 
team,  or  teams,  in  the  business  of  teaming;  that  is  to 
say,  hauling  freight  for  a  consideration.  While  he 
need  not,  perhaps,  drive  his  team  in  person,  yet  he 
must  be  personally  engaged  in  the  business  of  teaming 
habitually  for  the  purpose  of  making  a  living  by  that 
business.  If  a  carpenter  or  other  mechanic  purchases 
a  team  or  teams,  and  also  carries  on  the  business  of 
teaming  by  the  employment  of  others,  he  does  not 
thereby  become  a  ^* teamster"  in  the  sense  of  the  stat- 
ute.— Brusie  vs.  Griffith,  34  Cal.,  p.  306;  see,  also, 
Roberts  vs.  Adams,  38  Cal.,  p.  384. 

Subd,  10.— See  Spencer  vs.  Geissman,  37  Cal.,  p.  97. 
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Subd,  11 . — Insurance  and  endowment  policies  exempt 
from  execution.— See  Briggs  vs.  McCuUough,  36  Cal., 
p.  543;  see,  further,  McCuUough  vs.  Clark,  April 
Term,  1871,  Sup.  Ct.  Cal. 

Homestead  Exempt  from  Forced  Sai.e.— See 
Civil  Code,  Sees.  1240, 1241. 

Writ,  how        691.     (§  220.)     The  Sheriff  must  execute  the  writ 

executed.  ^  ' 

against  the  property  of  the  judgment  debtor,  by  levy- 
ing on  a  sufficient  amount  of  property,  if  there  be 
sufficient;  collecting  or  selling  the  things  in  action, 
and  selling  the  other  property,  and  paying  to  the  plain- 
tiff or  his  attorney  so  much  of  the  proceeds  as  will 
satisfy  the  judgment;  any  excess  in  the  proceeds  over 
the  judgment  and  the  Sheriff's  fees  must  be  returned 
to  the  judgment  debtor.  When  there  is  more  prop- 
erty of  the  judgment  debtor  than  is  sufficient  to  sat^ 
isfy  the  judgment  and  the  Sheriff's  fees,  within  the 
view  of  the  Sheriff',  he  must  levy  only  on  such  part  of 
the  property  as  the  judgment  debtor  may  indicate. 

Note.— 1.  Generally.— See  Blood  vs.  Light,  38 
*  Cal.,  p.  652,  and  cases  there  cited;  Wilson  vs.  Broder, 

10  Cal.,  p.  486;  Smith  vs.  RandaU,  6  Cal.,  p.  47. 

2.  Execution  when  Satisfaction  of  Judgment. 
The  law  is  well  settled  that,  as  a  general  rule,  a  levy 
under  an  execution  upon  sufficient  personal  property  to 
satisfy  the  same,  is  a  satisfaction  of  the  judgment,  suf- 
iicient,  at  least,  to  discharge  third  persons  who  were 
liable  collaterally  or  as  sureties  thereon. — People  vs. 
ChisholnL,  8  Cal.,  p.  29;  Mickles  vs.  Haskin,  11  AVend., 
p.  125;  Marley  vs.  IMckinson,  12  Cal.,  p.  561.    The 
law  does  not  deem  such  a  levy  a  paymenty  bat  it  is 
termed  a  satisfaction  or  discharge,  and  the  facts  thus 
set  forth  in  the  answer  were  properly  new  matter, 
and  were  to  be  taken  as  true,  no  replication  denyin/; 
the  same  having  been  filed.    The  defendants  agreed  to 
indemnify  the  plaintiff  against  the  payment  of  costs  in 
Boyreau  vs.  Campbell  et  al.,  and  they  were  in  a  man- 
ner collaterally  liable  therefor  in  the  nature  of  sure- 
ties.   Tlie  levy  upon  sufficient  personal  property  to 
satisfy  the  judgment  and  execution,  in  that  case,  ope* 
rated  as  a  satisfaction  thereof,  sufficient,  at  least,  to 
discharge  the  collateral  liability  <  of  these  defendAnt^. 
Neither  the  plaintiff  in  that  action,  nor  Bray,  one  ot 
the  parties  to  the  agreement,  could  do  any  act  by  which 
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such  discharge  could  be  rendered  ineffectual  or  nuga- 
tory without  the  consent  of  these  defendants. — Morley 
vs.  Dickinson,  12  Cal.,  p.  561.  It  follows,  that  neither 
the  release  of  the  property  from  the  levy  by  the  plaintiff 
in  that  action,  nor  the  subsequent  voluntary  payment 
of  the  judgment  by  Bray,  could  revive  the  liability  of 
these  defendants  which  had  been  thus  discharged,  unless 
done  with  their  consent,  no  evidence  of  which  appears 
in  this  case.  The  ruld,  that  a  levy  upon  sufficient  per- 
sonal property  is  satisfaction  of  the  judgment,  is  sub- 
ject, however,  to  many  qualifications  as  between  the 
parties. — Mulford  vs.  Estudillo,  23  Cal.,  p.  100;  s.  c, 
32  Cal.,  p.  135;  see,  further,  Clark  vs.  Sawyer,  April 
Term,  1870;  Kenyon  vs.  Quinn,  April  Term,  1871; 
Howe  vs.  Union  Insurance  Company,  January  Term, 
1872. 

3.  Debtor  mat  indicate  Real,  instead  of  Per- 
sonal, Property  for  the  Levy.— This  section  was 
enacted  rather  for  the  benefit  of  the  debtor  than  the 
creditor.  The  Sheriff  may,  on  the  request  of  the 
debtor,  levy  on  real  estate  instead  of  the  personal 
property,  although  there  may  be  sufficient  of  the  latter 
to  amply  satisfy  the  execution. — Smith  vs.  Randall,  6 
Cal.,  p.  47. 

4.  Remedy  against  Sheriff  to  compel  payment 
OVER  OF  Money  collected  on  Execution.— See 
Wilson  vs.  Broder,  10  Cal.,  p.  486. 

5.  Execution  against  Personal  Property.— 
Under  our  statute  an  execution  affects  property  only ' 
from  the  time  of  the  levy;  and  service  of  a  copy  of  an 
execution  does  not  constitute  a  lien  on  property  capable 
of  manual  delivery. — Johnson  vs.  Gorham,  6  Cal.,  p, 
196;  Dutertre  vs.  Driard,  7  Cal.,  p.  549;  Taflfls  vs.  Man- 
love,  14  Cal.,  p.  47;  Herron  vs.  Hughes,  25  Cal.,  p. 
563.  The  mere  fact  that  the  judgment  debtor  (against 
whom  execution  had  issued)  was  found  upon  the  mining 
ground  of  plaintiff,  cannot  be  said  to  authorize  the 
Sheriff,  who  had  the  execution,  in  going  on  the  ground 
and  digging  up  the  gold  contained  in  the  earth. — Rowe 
vs.  Bradley,  12  Cal.,  p.  226.  While  the  interest  of  the 
pledgor  may  be  reached  under  an  ^execution,  it  can 
only  be  done  by  serving  a  garnishment  on  the  pledgee, 
and  not  by  a  seizure  of  the  pledge. — Treadwell  vs. 
Davis,  34  Cal.,  p.  601.  See  case  of  Mulford  vs.  Estu- 
dillo, 23  Cal.,  p.  100;  same  case,  32  Cal.,  p.  135,  com- 
mented on  in  Note  No.  2  to  this  section.  Sec.  220, 
among  other  things,  provides  that  the  Sheriff  shall 
execute  an  execution  **by  collecting  or  selling  the 
things  in  action."    Sec.  228  provides  that  the  Sheriff 
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shall  execute  and  deliver  to  the  purchaser  of  personal 
property,  not  capable  of  manual  delivery,  a  certificate 
of  sale  and  payment;  and  that  such  certificate  shall 
convey  to  the  purchaser  all  right,  title,  and  interest 
which  the  debtor  had  in  and  to  such  property  on  the 
day  the  execution  was  levied.    Under  the  foregoing 
provisions  there  can  be  no  doubt  but  that  the  note  in 
suit  was  liable  to  seizure  and  sale  under  execution 
against  the  holder  and  payee,  David  Thomas.    It  was 
a  "credit,"  within  the  meaning  of  the  statute. — Web- 
ster's Dictionary,  word  "credit."     By  Sec.  642  of  the 
Code  of  Practice  of  Louisiana,  the  Sheriff,  under  aa 
execution,  is  required  "  to  seize  the  property,  real  and 
personal,  rights,  and  credits  of  the  debtor,  and  to  sell 
them  te  satisfy  the  judgment  obtained  against  him." 
Under  this  provision  it  has  been  held  in  that  State  that 
the  right  of  &  defendant  in  a  promissory  note  may  be 
sold  under  an  execution — Brown  vs.  Anderson,  4  Mar- 
tin (N.  S.)»  p.  416 — and  that  an  actual  seizure  by  the 
Sheriff  is  not  required. — Wilson  vs.  Munday,  5  Louisi- 
ana, p.  483.    In  subsequent  cases,  however,  this  latter 
point  seems  to  have  been  decided  the  other  way. — Gou- 
beau  vs.  N.  0.  &  N.  R.  R.  Co.,  6  Robinson,  p.  345; 
Simpson  vs.  AUain,  7  Robinson,  p.  500;  Fluoker  vs. 
Bullard,  2  La.  An.,  p.  338;  Offut  vs.  Mouquit,  2  La. 
An.,  p.  875;  Taylor  vs.  Stene,  2  La.  An.,  p.  910;  Stock- 
ton vs.  Staubrough,  3  La.  An.,  p.  390.    In  Adams  vs. 
Ilackett,  7  Cal.,  p.  187,  this  doctrine  was  announced  as 
a  judgment.    In  Johnson  vs.  Reynolds,  which  was  de- 
cided about  the  same  time  as  Adams'Vs.  Hackett,  but 
does  not  seem  to  have  been  reported,  it  was  applied  to 
promissory  notes.    Johnson  sued  Reynolds  upon  two 
promissory  notes  made  by  him  in  favor  of  Adams  <& 
Co.,  which  he  had  purchased  at  a  Sheriff  *s  sale,  under 
an  execution  against  Adams  &  Co.,  by  virtue  of  which 
the  Sheriff  had  seized  and  taken  the  notes  into  his  pos- 
session.    These  facts  were  set  out  at  length   in  the 
complaint.     The  defendant  demurred,  on  the  ground 
that  the  plaintiff  did  not  become  the  lawful  owner  and 
holder  of  the  notes  by  reason  of  the  sale  and  delivery 
te  him  by  the  Sheriff.    The  Court  below  sustained  the 
^  demurrer,  and  the  plaintiff  appealed.    This  Court  re- 

versed the  judgment,  holding  that  the  note-s  were  liable 
te  seizure  and  sale  under  execution,  and  that  by  virtue 
of  the  Sheriff's  sale  the  plaintiff  had  become  the  lawful 
owner  and  holder  of  the  notes,  and  therefore  entitled  to 
sue. — Davis  vs.  Mitchell,  34  Cal.,  p.  87. 
6.  Execution  against   Real  Estate. — See  the 


Code  of  Civil  Procedure.  621 

elaborate  opinion  of  Justice  Khodes  in  Bagley  vs.  Ward, 

37  Cal.,  p.  128,  and  cases  cited;  also,  Blood  vs.  Light, 

38  Cal.,  p.  652. 

692.     (§  221.)     Before  the  sale  of  property  on  exe-  JJ^fJ*^®^^, 
cution,  notice  thereof  must  be  given,  as  follows:  howlSyen. 

1.  In  case  of  perishable  property:  by  posting  writ- 
ten notice  of  the  time  and  place  of  sale  in  three  public 
places  of  the  township  or  city  where  the  sale  is  to  take 
place,  for  such  time  as  may  be  reasonable,  considering 
the  character  and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  posting  a 
Bimilar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  not  less  than  five 
nor  more  than  ten  days  successively; 

3.  In  case  of  real  property:  by  posting  a  similar 
notice,  particularly  describing  the  property,  for  twenty 
days  successively,  in  three  public  places  of  the  town- 
ship or  city  where  the  property  is  situated,  and  also 
when  the  property  is  to  be  sold,  and  publishing  a  copy 
thereof,  once  a  week  for  the  same  period,  in  some  news- 
paper published  in  the  county,  if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is 
to  be  sold  is  made  payable  in  a  specified  kind  of  money 
or  currericy,  the  several,  notices  required  by  this  sec- 
tion must  state  the  kind  of  money  or  currency  in  which 
bids  may  be  made  at  such  sale,  which  must  be  the 
same  as  that  specified  in  the  judgment. 

NoT£. — See  note  to  Sec.  691,  ante,  and  cases  there 
cited. 

693.     (§  222.)     An  officer  selling  without  the  notice  Selling 

^^  ^  ^  without 

prescribed   by  the  last  section  forfeits  five  hundred  "oj^e. 
dollars  to  the  aggrieved  party,  in  addition  to  his  actual  Jtuched. 
damages;  and  a  person  willfully  taking  down  or  defac- 
ing the  notice  posted,  if  done  before  the  sale  or  the 
satisfaction  of  the  judgment  (if  the  judgment  be  sat- 
isfied before  sale),  forfeits  five  hundred  dollars. 
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SalM,  hovr 
conducted. 


Neither 
the  officer 

conductinir 
it  nor  his 
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to  he  a 
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Real  and 
personal 
Bfoperty, 
now  sold. 


Jadjrment 
debtor, 
if  present, 
may  direct 
order  of 
sale,  and 
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his 
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Note.— If  the  Sheriff  fails  to  give  the  required  notice, 
this  ^tection  prescribes  the  remedy  against  him  therelbr; 
hut  the  failure  to  give  the  notice,  it  seems,  is  not  suffi- 
cient cause  for  avoiding  the  sale.— Smith  vs.  Randall,  6 
Cal.,  p.  47.  But  if  the  attempted  tale  was  a  nullity, 
and  no  title  passed  hy  the  Sheriff's  sale,  then  no  injury 
has  been  sustained  hy  the  judgment  debtor,  and  the 
Sheriff  is  not  liable  for  damages  under  this  section,  not- 
withstanding he  did  not  give  the  required  notice.— 
Askew  vs.  Ebberts,  22  Cal.,.  p.  263. 

694.     (§  223.)     All  sales  of  property  under  execu- 
tion must  be  made  at  auction,  to  the  highest  bidder, 
between  the  hours  of  nine  in  the  morning  and  five  in 
the  afternoon.     After  sufficient  property  has  been  sold 
to  satisfy  the  execution,  no  more  can  be  sold.    Neither 
the  officer  holding  the  execution  nor  his  deputy  cao 
become  a  purchaser,  or  be  interested  in  any  purchase, 
at  such  sale.    When  the  sale  is  of  personal  property, 
capable  of  manual  delivery,  it  must  be  within  view  of 
those  who  attend  the  sale,  and  be  sold  in  such  parcels 
as  are  likely  to  bring  the  highest  price;  and  when  the 
sale  is  of  real  property,  consisting  of  several  known 
lots  or  parcels,  they  must  be  sold  separately;  or  when 
a  portion  of  such  real  property  is  claimed  by  a  third 
person,  and  he  requires  it  to  be  sold  separately,  such 
portion  must  be  thus  sold.    The  judgment  debtor,  if 
present  at  the  sale,  may  also  direct  the  order  in  which 
property,  real  or  personal,  shall  be  sold,  when  such 
property  consists  of  several  known  lots  or  parcels,  or 
of  articles  which  can  be  sold  to  advantage  separately, 
and  the  Sheriff  must  follow  such  directions. 

Note.— 1.  This  Skctioit  is  merely  Directobt, 
80  far  as  it  deals  with  the  manner  in  which  the  officer 
is  required  to  execute  the  writ. — Blood  vs.  Light,  38 
Cal.,  p.  654,  and  cases  cited. 

2.  Neither  the  Officer  wor  his  Deputy  cas 
BECOME  A  Purchaser. — Jenkins  vs.  Frink,  30  Cal., 
p.  591. 

8.  Right  of  Pledgee  to  Buy  at  Sherht^b 
Sale. — Wright  vs.  Ross,  36  Cal.,  p.  415. 

4.  Title  of  Purchaser  does  not  depend  upos 
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THE  Return  of  the  Sheriff.— Blood  vs.  Light,  38 
Cal.,  p.  653;  Low  vs.  Adams,  6Cal.,  p.  281;  Egeryvs. 
Buchanan,  5  Cal.,  p.  56. 

5.  Execution  Sale— When  Set  Aside.— If  pTX)p- 
erty  was  sold  to  the  judgment  creditor,  on  execution, 
for  the  full  amount  of  the  judgment,  and  afterwards 
judgment  was  reduced  in  amount,  on  an  appeal  to  the 
Supreme  Court,  it  was  held:  that  though  the  sale  was 
valid  when  made,  yet,  upon  modification  of  the  judg- 
ment, the  sale  was  liable  so  be  set  aside,  on  application 
of  the  owners,  either  by  the  Supreme  Court,  or  the 
Court  below  on  return  of  the  case,  or  by  action  against 
the  purchasers  by  owners.  But  unless  some  of  these 
steps  are  pursued  the  sale  remains  unaffected  by  the 
modification  of  judgment.— Johnson  vs.  Lamping,  34 
Cal.,  p.  293. 

6.  Execution  Sales— When  Valid,  when  Void. 
Sales  to  persons  buying  in  good  faith,  under  voidable 
executions,  are  valid,  though  the  execution  be  after- 
wards set  aside;  but  sales  under  void  executions  are 
invalid.— See  Hunt  vs.  Loucks,  38  Cal.,  p.  373. 

7.  Sale  where  Judgment  is  Void.  —  Moore  vs. 
Martin,  38  Cal.,  p.  437.  A  sale  under  a  void  judg- 
ment does  not  pass  title,  but  otherwise  if  the  judgment 
was  only  voidable. — Gray  vs.  Hawes,  8  Cal.,  p.  563. 

8.  Land  Sold  in  Gross. — Where  the  land  con- 
sisted of  separate  but  adjoining  tracts,  and  debtor  did 
not  direct  sale  by  separate  parcels,  and  the  purchaser 
and  Sheriff  were  ignorant  of  the  subdivisions,  the  sale 
in  gross  was  held  valid. — Smith  vs.  Randall,  6  Cal.,  p. 
47.  Land  should  be  sold  in  separate  parcels. — See 
Raun  vs.  Reynolds,  11  Cal.,  p.  15.  A  sale  in  gross, 
under  a  writ  of  execution,  of  real  estate,  consisting  of 
several  known  and  distinct  parcels,  at  a  price  greatly 
below  the  actual  value  of  the  property,  cannot  be  sus- 
tained against  the  objection  of  the  judgment  debtor. 
Although  not  absolutely  void,  it  is  voidable,  and  will 
be  set  aside  upon  reasonable  and  proper  application, 
when  there  is  reasonable  ground  for  belief  that  it  is  less 
beneficial  to  the  creditor  or  debtor  than  it  would  have 
been  had  a  different  mode  been  pursued. — San  Fran- 
cisco vs.  Pixley,  21  Cal.,  p.  57. 

9.  Generally. — McKenzie  vs.  Dickinson,  Sup.  Ct. 
Cal.,  January  Term,  1872. 

purchaser 

696.     (§  224.)     K  a  purchaser  refuse  to  pay  the  JJ^J®" 
amount  bid  by  him  for  property  struck  off  to  him  at  a  SSn?"* 
Bale  under  execution,  the  officer  may  again  sell  the  jSdinS^ 
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property  at  any  time  to  the  highest  bidder,  and  if 
any  loss  be  occasioned  thereby  the  officer  may  recover 
the  amount  of  such  loss,  with  costs,  by  motion,  upon 
previous  notice  of  five  days  before  any  Court,  or  be- 
fore any  Justice  of  the  Peace,  if  the  same  does  not 
exceed  his  jurisdiction. 

Note. — The  buyer  at  the  sale  must  pay  the  whole 
amount  down  in  cash,  or  ho  acquires  no  ri^ht  whai- 
ev,er  against  the  Sheriff  for  property  sold. — People  vs. 
Hays,  5  Oal.,  p.  66;  Williams  vs.  Smith,  6  Cal.,  p.  91. 
If  a  party  purchased  real  estate  at  a  Sheriff's  sale,  on 
the  representations  of  a  judgment  creditor  that  his 
judgment  was  the  first  on  the  property,  when,  in  Ikct, 
there  were  prior  judgments,  the  purchaser  should  be 
relieved  and    the    judgment  creditor  estopped   fix)m 
claiming  an  advantage  resulting  from  his  own  misrep- 
resentations.   Ckiveat  emptor  applies  to  judicial  sales, 
but  it  has  many  limitations  and  exceptions. — 8  Cal.,  p. 
21.    In  an  action  against  a  purchaser  at  Sheriff- s  sale 
for  not  paying  the  amount  of  his  bid,  it  is  no  defense 
that  a  sufilcient  notice  of  the  sale  was  not  given.   If 
such  be  the  fact,  the  purchaser  has  a  remedy  against 
the  Sheriff.— Harvey  vs.  Fisk,  9  Cal.,  p.  93.    In  an 
action  to  compel  payment  by  delinquent  purchaser  at 
judicial  sale,  the  statement  of  the  Sheriff,  upon  which 
the  motion  is  based,  need  not  state  in  terms  "  that  loss 
was  occasioned  "  by  failure  to  pay  the  amount  bid.    An 
averment  of  the  amount  bid,  and  a  resale  at  a  specified 
smaller  sum,  is  sufficient. — Johns  vs.  Trick,  22  Cal.,  p. 
511.    Caveat  emptor — its  application  to  j  udicial  sales.— 
See  Boggs  vs.  Hargrave,  16  Cal.,  p.  560. 

• 

Court  of  696.     (§225.)     Such  Court  of  justice  must  proceed 

justice  may   .  \^  f  a       '         '    A  .         A  ' 

proceed  in  m  a  summarv  manner  and  ffive  lud^ment,  and  issue 
2Snrta  execution  therefor  forthwith,  but  the  defendant  may 
refosln?'  claim  a  jury;  and  the  same  proceedings  may  be  had 
OflJcer  may  agaiust  any  subsequent  purchaser  who  refuses  to  pay, 
pjrohMcr'B  and  the  officer  may,  in  his  discretion,  thereafter  reject 
the  bid  of  any  person  so  refusing. 

Note.— Askew  vs.  Ebberte,  22  Cal.,  p.  264;  Johns 
vs.  Trick,  22  Cal.,  p.  511. 

697.     (§  226.)     The  two  preceding  sections  must 
not  be  construed  to  make  the  officer  liable  for  any 
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more  than  the  amount  bid  by  the  second  or  subse-  Thwetwo 

''  seocions  not 

qoent  purchaser,  and  the  amount  collected  from  the  ^^^^^ 
purchaser  refusing  to  pay.  ^*^^®*  ®^ 

698.  (§  227.)     When  the  purchaser  of  any  per-  Personal 

'  property 

Bonal  property  capable  of  manual  delivery  pays  the  J^^^JJJ^* 
purchase  money,  the  officer  making  the  sale  must  how^l^V- 
deliver  to  the  purchaser  the  property,  and,  if  desired,  pJSShLer. 
execute  and  deliver  to  him  a  certificate  of  the  sale. 
Such  certificate  conveys  to  the  purchaser  all  the  right 
which  the  debtor  had  in  such  property  on  the  day  the 
execution  or  attachment  was  levied. 

Note. — See  Wellington  vs.  Sedgwick,  12  Cal.,  p. 
469. 

699.  (§  228.)     When  the  purchaser  of  any  per-  Personal 

property 

sonal  property  not  capable  of  manual  delivery  pays  not  capable 
the  purchase  money,  the  officer  making  the  sale  must  ho^^^SS 
execute  and  deliver  to  the  purchaser  a  certificate  of  deUrered. 
sale.     Such  certificate  conveys  to  the  purchaser  all 
the  right  which  the  debtor  had  in  such  property  on 
the  day  the  execution  or  attachment  was  levied. 

Note. — The  purchaser  of  a  judgment  on  sale  under 
execution  and  levy  takes  as  assignee  only.  The  judi- 
cial sale  of  a  judgment  passes  no  title  other  than  would 
pass  by  an  assignment  by  the  owner. — Fore  vs.  Man- 
love,  18  Cal.,  p.  436.  The  word  "officer,**  in  the  two 
previous  sections,  means  the  incumbent  at  the  time  of 
the  act  of  sale;  and  if  he  be  dead  his  successor  cannot 
perform  the  duty. — People  vs.  Boring,  8  Cal.,  p.  406. 
A  Sheriff's  bill  of  sale  of  personal  property  sold  on 
execution  need  not  contain  all  the  formalities  of  a 
regular  certificate.  When  a  Sheriff,  without  authority, 
sells  penonal  property  on  an  execution,  if  the  judgment 
debtor  was  present,  and  assented  to  the  sale,  the  pur- 
chaser will  acquire  a  good  title  as  against  the  judgment 
debtor. — Lay  vs.  Neville,  25  Cal.,  p.  551;  Woods  vs. 
Bugbey,  29  Cal.,  p.  469;  generally,  see  Davis  vs.  Mit- 
chell, 34  Cal.,  p.  87.  Commented  on  in  note  to  Sec. 
691,  ante;  see,  also,  Sargent  vs.  Sturm,  23  Cal.,  p.  359. 

79_VoL.  I. 
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latter  ease, 
what  the 
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must 
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700.  (§  229.)  Upon  a  sale  of  real  property,  the 
purchaser  is  substituted  to,  and  acquires  all  the  right, 
title,  interest,  and  claim  of  the  judgment  debtor 
thereto;  and  when  the  estate  is  less  than  a  leasehold 
of  two  years'  unexpired  term,  the  sale  is  absolute.  In 
all  other  cases  the  property  is  subject  to  redemption, 
as  provided  in  this  Chapter.  The  officer  must  give 
to  the  purchaser  a  certificate  of  sale,  containing: 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  must  be  so 
stated. 

And  when  the  judgment,  under  which  the  sale  has 
been  made,  is  made  payable  in  a  specified  kind  of 
money  or  currency,  the  certificate  must  also  show  the 
kind  of  money  or  currency  in  which  such  redemption 
may  be  made,  which  must  be  the  same  as  that  speci- 
fied in  the  judgment.  A  duplicate  of  such  certificate 
must  be  filed  by  the  officer  in  the  office  of  the 
Recorder  of  the  county. 

Note.— 1.   Generally.— The  decisions   as  to  the 
estate   of  the    judgment   debtor   after   sale   become 
authorities  for  determining  the  estate  of  the  mortgagor 
after  sale  under  the  decree,  and  from  them  it  will  be 
found  that  the  estate  must  remain  in  the  mortgagor 
until  a  consummation  of  the  sale  by  conveyance,  as  it 
does  in  the  judgment  debtor;  and  that  the  convejrance 
will  take  effect,  in  the  one  case,  from  the  date  of  the 
mortgage,  as  it  does  in  the  other  from  the  time  the 
lien  of  the  judgment  attached. — McMillan  vs.  Rich- 
ards, 9  Cal.,  p.  3(>5.    This  section  comprehends  sales  of 
real  estate  under  decrees  of  foreclosure  of  mortgage. 
A  subsequent  judgment  creditor  having  lien  has  right 
to  redeem  real  estate  sold  by  foreclosure  of  previous 
mortgage.— Kent  vs.  LafTan,  2  Cal.,  p.  595.    See  as  to 
other  general  matters,  Thorn  vs.  San  Francisco,  4 
Cal.,  p.  127;  Duprey  vs.  Moran,  4  Cal.,  p.  196. 

2.  Sheriff's  Certificate  of  Sale.  —  Purchaser 
receiving  certificate  has  not  a  title  to  property,  but  a 
lien  on  the  same.  Assignment  of  certificate  as  secu- 
rity.—See  Baber  vs.  McLellan,  30  Cal.,  p.  137;  Peo- 
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pie  vs.  Mayhew,  26  Cal.,  p.  660.  When  officer  making 
sale  dies,  who  makes  out  certificatei  etc.— See  People 
vs.  Boring,  8  Cal.,  p.  406. 

3.  Particular  Description  of  Keal  Property 
Sold. — Description  of  city  lots  by  numbers  referring 
to  official  city  map  held  sufficient. — Welch  vs.  Sulli- 
van, 8  Cal.,  p.  165. 

4.  What  Property  may  be  Eedeemed. — Sec,  for 
jifeneral  matters,  Seal  vs.  Mitchell,  5  Cal.,  p.  401 ;  Mc- 
Millan vs.  Richards,  9  Cal.,  p.  365;  Montgomery  vs. 
Tutt,  11  Cal.,  p.  807;  Tuolumne  Redemption  Co,  vs. 
Sedgwick,  15  Cal.,  p.  515;  Whitney  vs.  Higgins,  10 
Cal.,  p.  554;  McDermott  vs.  Burke,  16  Cal.,  p.  580; 
Prink  vs.  Murphy,  21  Cal.,  p.  108;  Dutton  vs.  War- 
schouer,  21  Cal.,  p.  609;  Stout  vs.  Macy,  22  Cal.,  p. 
649;  Grattan  vs.  Wiggins,  23  Cal.,  p.  16;  Moore  vs. 
Martin,  38  Cal.,  p.  428;  Carpentier  vs.  Brenham,  40 
Cal.,  p.  221.    See  note  to  next  section. 

5.  What  Title  acquired  at  Sheriff's  Sale.— 
An  assignee  of  a  Sheriff 's  certificate  of  sale,  as  security 
against  his  liability  for  debts  of  the  judgment  debtor, 
with  an  agreement  that  he  will  cancel  the  same  when 
the  debts  are  paid,  and  his  liability  is  discharged,  ceases 
to  have  any  interest  in  the  certificate  when  the  debts 
are  paid,  and  if  he  afterwards  obtains  a  Sheriff's  deed, 
he  does  not  acquire  any  title  to  the  land. — Baber  vs. 
McLellan,  30  Cal.,  p.  135.  Where  a  duplicate  of  a 
Sheriff's  certificate  of  sale  had  been  deposited  by  the 
Sheriff  with  the  Recorder  of  the  proper  county,  indorsed 
*' filed"  by  the  latter  officer,  recorded  as  a  deed  in  a 
book  of  records  of  deeds,  and  regularly  indexed  as  a 
deed,  and  afterwards  placed  in  a  file  of  recorded  deeds, 
but  not  with  a  file  of  certificates  of  sales,  where  it  re- 
mained in  said  Recorder's  office  till  the  time  of  the  trial  of 
the  case,  some  ten  years  afterwards,  it  imparted  notice  to 
subsequent  purchasers  by  the  instrument  thus  deposited 
and  preserved. — Page  vs.  Rogers,  31  Cal.,  p.  293. 
During  the  period  which  elapses  between  the  sale  of 
land  on  execution  and  the  expiration  of  the  time  for 
redemption,  the  statute  regards  the  purchaser  as  the 
equitable  owner  of  the  land,  subject  only  to  the  right 
of  redemption,  and  gives  him  the  rents,  profits,  etc.; 
in  short,  the  entire  beneficial  interest  in  the  property, 
except  the  actual  possession. — Page  vs.  Rogers,  31  Cal., 
p.  293.  If  a  plaintiff,  in  an  action  of  foreclosure,  pur- 
chases the  property  at  Sheriff's  sale,  he  is  deemed  to 
buy  with  full  knowledge  of  all  defects  in  the  proceed- 
ings relating  to  service  of  the  summons. — Steinbach 
vs.  Lcese,  27  Cal.,  p.  297.    Until  the  Sheriff  has  given 
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a  deed  of  real  property  sold  ui>on  execution,  the  estate 
remains  in  the  judgment  debtor.    Until  then,  the  pur- 
chaser possesses  only  a  right  to  an  estat«  which  may 
al'terwards  be  perfected  by  conveyance. — Cummings 
vs.  Coe,  10  Cal.,  p.  529.     The  title  of  a  purchaser  of 
real  estate  at  Sheriff's  sale  is  not  affected  by  the  return 
of  the  officer.— Cloud  vs.  El  Dorado  County,  12  Cal., 
p.  128;  Clark  vs.  Lockwood,  21  Cal.,  p.  220;  Moore  vs. 
Martin,  38  Cal.,  p.  438;  Blood  vs.  Light,  38  Cal.,  p.  65i, 
Purchaser's  title  to  property  bought  at  Sheriff's  sale, 
discussed  in  Blood  vs.  Light,  38  Cal.,  p.  649,  and  cases 
there  cited;  see,  also,  Kcnyon  vs.  Quinn,  Sup.  Ct.  Cal., 
April  Term,  1871.    Tenant  liable  to  purchaser  for  rent 
during  period  of  redemption. — Webster  vs.  Cook,  88 
Cal.,  p.  423;  IL\rris  vs.   Reynolds,   13  Cal.,   p.  616; 
Henry  vs.  Evarts,  30  Cal.,  p.  525;  Page  vs.  Rogers,  31 
Cal.,  p.  294.    See,  also,  further,  as  to  v^hat  title  is 
acquired  at  Sheriff's  sale,  note  to  Sec.  701,  post. 

701 .  (§  230.)  Property  sold  subject  to  redemption, 
as  provided  in  the  last  section,  or  any  part  sold  sepa- 
rately, may  be  redeemed  in  the  manner  hereinafter 
provided,  by  the  following  pei*sons,  or  their  successors 
in  interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest, 
ill  the  whole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  judgment  or  mort- 
gage on  the  property  sold,  or  on  some  share  or  part 
thereof,  subsequent  to  that  on  which  the  property  was 
sold.  The  persons  mentioned  in  the  second  subdivis- 
ion of  this  section  are,  in  this  Chapter,  termed  redemp- 
tioners. 

Note. — A  sale  without  any  right  of  redemption  is  a 
valid  and  sufficient  remedy  for  the  enforcement  of  the 
contract,  and  an  act  denying  a  right  of  sale  would 
probably  he  such  a  vital  assault  upon  the  obligation  m 
practically  to  destroy  it,  and  therefore  he  unconstitu- 
tional.   But  a  repeal  of  a  right  of  redemption — ^in  other 
words,  an  act  making  a  sale  absolute  instead  of  condi- 
tional— would  not  impair  the  contract.    These  regula- 
tions were  mere  provisions  of  sale,  governing  the  course 
of  the  process  and  its  effects.    The  contract  of  indebt- 
edness is  not  touched  by  these  provisions;  it  stands  m 
it  stood  before,  a  valid  obligation  to  pay  moneyi  with 
the  sanctions  fhmished  by  law  for  its  enforcement. 
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The  mere  fact  that  the  judgments  of  the  plaintiff  were 
recovered  before  the  passage  of  the  Act  of  1859,  did 
not  vest  in  the  holders  of  them  the  right  to  redeem  from 
a  pale  made  after  the  passage  of  the  Act  of  1859,  upon 

■ 

any  t^jrms  different  from  those  prescribed  by  that  Act. 
If  this  right  to  redeem  was  an  incident  to  the  judg- 
ment, under  the  Act  of  1851,  it  was  a  portion  of  the 
remedy  which  might  be  taken  away  by  the  Legislature 
at  any  time  before  the  right  had  become  vested  by  the 
party  availing  himself  of  it.  Commenting  on  Whit- 
ney vs.  Higgins,  10  Cal.,  p.  554,  as  to  equitable  right 
of  redemption  in  favor  of  certain  persons  not  made 
parties  to  a  mortgage  foreclosure. — Tuolumne  Redemp- 
tion Co.  vs.  Sedwick,  15  Cal.,  p.  515.  See,  also,  case 
of  Moore  vs.  Martin,  38  Cal.,  p.  439,  sustaining  the 
la«t  named  case,  and  holding  Thome  vs.  San  Francisco, 
4  Cal.,  p.  127,  to  be  overruled  by  Tuolumne  R.  Co.  vs. 
Sedgwick.  Possession  should  not  change  to  the  pur- 
chaser until  the  expiration  of  the  time  limited  for 
redemption  .—Guy  vs.  Middleton,  5  Cal.,  p.  392;  Stout 
vs.  Macy,  22  Cal.,  p.  647.  The  equitable  right  to 
redeem  property  sold  under  a  decree  of  foreclosure  held 
by  subsequent  incumbrancers  is  merged  into  a  statutory 
right,  not  by  any  force  given  to  the  language  of  the  de- 
cree, but  by  the  fact  that  they  have  had  their  day  in  Court, 
and  an  opportunity  of  setting  up  any  equities  they  pos- 
sessed. After  the  decree  they  stand,  as  to  their  right 
of  redemption,  in  the  same  position  as  ordinary  judg- 
ment debtors.— Montgomery  vs.  Tutt,  11  Cal.,  p.  317. 
As  to  the  right  to  redeem  property  sold  on  execution, 
the  Court  say:  "The  statutory  right  in  some  instances 
exists  where  there  is  no  equity,  and  in  other  instances 
in  connection  with  the  equitable  right.  Parties  to  the 
suit  in  which  Ihe  judgment  is  rendered,  under  which 
the  sale  is  made,  are  restricted  to  the  six  months  given 
by  statute,  for  they  have  had  their  day  in  Court,  and 
their  rights  after  decree  depend  entirely  upon  the  stat- 
ute. Parties  acquiring  interests  pending  suits  to  en- 
force previously  existing  liens,  have  no  equity,  and  are 
confined  to  the  rights  given  by  the  statute;  and  so,  as  a 
consequence,  are  those  whose  interests  are  acquired 
after  judgment  docketed  or  sale  made;  but  ])arties 
obtaining  interests  subsequent  to  the  plaintiff  and  be- 
fore suit  brought,  who  are  not  made  parties  in  such 
suit,  i)ossoss  both  the  equitable  and  statutory  right. 
They  may  redeem  under  the  statute,  or  they  may  file 
their  bill  in  equity." — Whitney  vs.  Higgins,  10  Cal., 
p.  547;  see,  also,  Montgomery  vs.  Tutt,  11  Cal.,  p.  317. 
The  redemption  should  be  beneficially  construed.    A 
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subsequent  judgment  creditor  having  a  lien,  may  re- 
deem real  estate  sold  by  foreclosure  of  a  previous  mort- 
gage in  the  liands  of  the  purchaser. — Kent  vs.  Laffan, 
2  Cal.,  p.  595.    On  an  execution  sale,  the  buyer,  before, 
conveyance  to  him,  has  a  right  to  redeem  the  property 
sold  on  the  enforcement  of  a  prior  lien.    After  convey- 
ance to  him  he  has  the  same  right,  as  successor  ia 
interest  to  the  debtor  or  mortgagor.  —  McMillan  vs. 
Richards,  9  Cal.,  p.  365.    Courts  of  equity  favor  the 
right  of  redemption. — Hickox  vs.  Lowe,  10  Cal.,  p. 
207.    A  person  who  has  a  right  of  redemption  may 
have  the  price  at'  which  his  interest  was  BoI(f  ascer- 
tained, in   order  that   he   may  redeem.  —  Kaun  vs. 
Reynolds,  11  Cal.,  p.  20.    A  mortgagor  may  maintain 
an  action  to  redeem  the  mortgage. — Daubenspeck  vs. 
Piatt,  22  Cal.,  p.  330.    Redemption  by  tenant  for  yean. 
See  McDermott  vs.  Burke,  16  Cal.,  p.  590.     Who  has 
a  right  of  redemption. — See  Kirkham  vs.  Dupont,  \i 
Cal.,  p.  563.    "When  subsequent  mortgagee  could  re- 
•  deem  premises  from  a  sale  under  a  judgment  upon 

mechanics*  liens. — See  Gamble  vs.  "W'oll,  15  Cal.,  p. 
610.    A  party  who  has  no  interest  in  mortgaged  prop- 
erty when  the  action  for  foreclosure  of  the  same  was 
commenced,  who  buys  pendente  lite,  and  after  notice 
of  pendency  of  action  has  been  filed,  is  not  a  necessary 
party  to  a  foreclosure  suit. — See,  also,  for  other  matters, 
Horn  vs.  Jones,  28  Cal.,  p.  194;  see  Perkins  vs.  Cen- 
ter, 35  Cal.,  p.  713.    The  right  of  a  subsequent  mort- 
gagee as  against  the  purchaser  at  the  foreclosure  sale 
under  the  first  mortgage,  is  a  right  to  redeem.    A  suit 
of  foreclosure  as  against  a  younger  mortgagee  is  a  suit 
to  cut  off  the  right  of  redemption.    When,  therefore, 
the  younger  mortgagee*is  not  made  a  party,  his  right 
to  redeem  is  unafibcted  by  a  decree  of  foreclosure  and 
a  sale  under  it.    See,  as  to  redemption  generally.  Car- 
pen  tier  vs.  Brenham,  40  Cal.,  p.  222;  see,  also,  Bagley 
vs.  Ward,  37  Cal.,  p.  121;  see,  also.  Sees.  346  and  347, 
ante. 

When  it  702.     (§  231.)     The  judgment  debtor  or  redemp- 

r«^e«med,  tioner  may  redeem  the  property  fjpom  the  purchaser 
monS?*^^°  within  six  months  after  the  sale,  on  paying  the  pur- 
chaser the  amount  of  his  purchase,  with  twelve  per 
cent  thereon  in  addition,  together  with  the  amount  of 
any  assessment  or  taxes  which  the  purchaser  may  have 
paid  thereon  after  the  purchase,  and  interest  on  such 
amount;  and  if  the  purchaser  be  also  a  creditor  hav- 
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ing  a  prior  lien  to  that  of  the  redemptioner,  other  than 
the  judgment  under  which  such  purchase  was  made, 
the  amount  of  such  lien,  with  interest. 

Note. — A  party  entitled  to  redeem  may  have  the 
price  at  which  his  interest  was  sold  ascertained,  in  order 
that  he  may  redeem. — Kaun  vs.  Reynolds,  11  Cal.,  p.  14. 
When  laud  is  sold  at  judicial  sale,  and  the  proceeds  do 
not  amount  to  the  whole  jud/s^mont,  but  a  balance  is 
left  unpaid,  and  the  land  is  afterwards  redeemed  under 
the  statute,  the  party  redeeming  (who  was  an  assignee 
of  the  judgment  debtor)  was  bound  to  pay  the  whole  of 
the  plaintiff's  judgment,  and  not  merely  his  bid,  with 
interest  and  twelve  per  cent.  The  lien  of  the  judgment 
continues  until  the  balance  is  paid. — Van  Dyke  vs. 
Herman,  S  Cat.,  p.  295.  Strict  compliance  with  the 
statute  is  required  to  be  shown  by  a  person  claiming 
title  by  virtue  of  a  statutory  redemption. — Haskell  vs. 
Hanlove,  14  Cal.,  p.  54.  A.  owes  B.  a  debt;  to  secure 
it,  A.  and  G.  jointly  mortgage  to  B.  a  piece  of  land 
owned  by  them  in  common.  Afterwards,  A.  mort- 
gages his  undivided  interest  in  the  land  to  secure  a  debt 
to  D.  B.  forecloses  against  A.  and  C,  and  buys  in  the 
v:hole  land,  not  making  D.  a  party.  Period  for  redemp- 
'  tion  having  gone,  B.  gets  a  Sheriff's  deed.  It  was 
decided  by  the  Supreme  Court  that  D.,  as  subsequent 
mortgagee,  may  redeem  A.'s,  but  not  C.'s,  interest  in 
the  land,  and  that  the  sale  is  final  as  to  C.'s  interest,  D.  > 
not  being  a  necessary  party  to  the  foreclosure.  The 
redemption  money  for  A.'s  interest  is  the  amount  of 
B.'s  mortgage  debt,  with  interest,  etc.,  less  one  half  of 
the  purchase  money  of  the  whole  tract  sold  as  the  land 
of  A.  and  C.  qpder  the  foreclosure  sale. — Kirkham  vs. 
Dupont,  14  Cal.,  p.  559.  Where  a  judgment  is  against 
two  persons,  one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent  damages,  the  dam- 
ages, with  costs,  do  not  become  part  of  the  original 
judgment,  and  the  redemptioner  is  not  obliged  to  pay 
them  when  he  redeems  from  a  sale  under  the  judgment. 
Where  a  redemptioner  pays  to  the  Sheriff  an  excess  of 
money,  under  protest,  the  payment  is  not  compulsory. 
The  Sheriff  is  the  bailee  of  the  redemptioner  as  to  the 
excess,  who  may  recover  it  back.  A  redemptioner  is 
not  required  to  pay  interest  on  the  purchaser's  bid,  over 
and  above  the  twelve  per  cent,  and  he  is  not  required  to 
pay  interest  on  the  whole  judgment  of  the  purchaser, 
but  only  on  the  excess  over  and  above  the  bid. — Mc- 
Millan vs.  Yischer,  14  Cal.,  p.  232.    The  legal  estate 
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exists  in  the  judgment  debtor  after  expiration  of  the 
time  for  redemption,  until  execution  of  the  conveyance 
to  the  purchaser.— McMillan  vs.  Richards,  9  Cal.,  p. 
365.    The  title  to  real  estate  passes  only  upon  the  exe- 
cution and  delivery  of  the  deed.— Anthony  vs.  Wcssel, 
9  Cal.,  p.  103.    A  deed  of  a  Sheriff,  which  was  executed 
before  the  expiration  of  the  statutory  period  of  redemp- 
tion, is  void,  and  not  merely  voidable. — Grass  vs.  Fow- 
ler, 21  Cal.,  p.  392;   S.  &  L.  Society  vs.  Thompson,  32 
Cal.,  p.  347;  Bemal  vs.  Glcim,  33  Cal.,  p.  668.    Before 
the  owner  can  bo  made  to  pay  the  purchaser  taxes  on 
redemption,  the  purchaser  must  show  that  the  taxes 
were  legally  assessed  and  paid,  and  were  a  charge  on 
the  property  before  or  at  the  time  of  the  redemption, 
and  the  Tax  Collector's  receipts  are  not  sufficient  proof. 
Scale  vs.  Doaue,  17  Cal.,  p.  476. 

wbOT  703.     (§  232.)     If  property  be  so  redeemed  by  a 

other' ^'     redemptioner,  either  tbe  judgment  debtor  or  another 
UM?e?may   redemptioner  may,  within  sixty  days  after  the  last 
^^'       redemption,  again  redeem  it  from  the  la^t  redemp- 
tioner,  on  paying  the  sum    paid   on   such   last  re- 
demption, with  four  per  cent  thereon  in  addition,  and 
the  amount  of  any  assessment  or  taxes  which  the  last 
redemptioner  may  have  paid  thereon  after  the  re- 
demption by  him,  with  interest  on  such  amount,  and, 
in  addition,  the  amount  of  any  liens  held  by  said  last 
redemptioner  prior  to  his  own,  with  interest.    The 
judgment  under  which  the  property  was  sold  need  not 
be  so  paid  as  a  lien.    The  property  may  be  again,  and 
as  often  as  the  debtor  or  a  redemptioner  is  so  dis- 
posed,  redeemed  from   any   previous    redemptioner, 
within  sixty  days  after  the  last  redemption,  with  four 
per  cent  thereon  in  addition,  and  the  amount  of  any 
assessments  or  taxes  which  the  last  previous  redemp- 
tioner paid  after  the  redemption  by  him,  with  interest 
thereon,  and  the  amount  of  any  liens,  other  than  the 
judgment  under  which  the  property  was  sold,  held 
by  the  last  redemptioner  previous  to  his  own,  with 
interest.    Notice  of  redemption  must  be  given  to  the 
Sheriff.    If  no  redemption  be  made  within  six  months 
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after  tlie  sale,  the  purchaser,  or  his  assignee,  is  en-  Sam». 
titled  to  a  conveyance;  or,  if  so  redeemed,  whenever 
sixty  days  have  elapsed,  and  no  other  redemption  has 
been  made,  and  notice  thereof  given,  and  the  time  for 
redemption  has  expired,  the  last  redemptioner,  or  his 
assignee,  is  entitled  to  a  SheiiflE"s  deed.  If  the  debtor 
redeem  at  any  time  before  the  time  for  redemption 
expires,  the  effect  of  the  sale  is  terminated,  and  he  is 
restored  to  his  estate. 

Note.— 1.  Title  xjndkr  Shkhiffs'  DJceds  and 
Certificates— Who  may  Execute  Deed,  etc.— A 
Sheriff  who  sells  land  under  execution,  and  gives  a  cer- 
tificate of  the  sale  to  the  purchaser,  is  the  proper  person 
to  make  the  deed,  notwithstanding  his  term  of  office  has 
in  the  meantime  expired.— Anthony  vs.  Wessel,  9  Cal., 
p.  103;  see  Lewis  vs.  Thompson,  3  Cal.,  p.  266.  The  legal 
•  estate  is  still  in  the  judgment  debtor  until  the  delivery 
of  the  Sheriff's  deed.— Knight  vs.  Fair,  9  Cal.,  p.  117. 
Title  of  purchaser  at  judicial  sale  cannot  be  attacked  in 
a  collateral  action. — Nagle  vs.  Macy,  9  Cal.,  p.  426.  If 
parties  claim  under  Sheriff's  deed,  they  are  chargeable 
with  notice  of  the  defects  in  the  judgment  upon  which 
execution  issued. — "Wells  vs.  Stout,  9  Cal.,  p.  479.  If  a 
person  claims  a  Sheriff's  deed  as  having  redeemed  the 
property  as  successor  in  interest  of  the  judgment  debtor, 
his  offer  to  redeem  must  be  made  in  that  character.  A 
Sheriff's  certificate  of  the  purchase  of  property  as  that  of 
the  defendant  in  execution,  is  not  sufficient  to  entitle  the 
holder  to  redeem  as  such  successor,  at  least  until  the 
expiration  of  six  months. — Hask(?ll  vs.  Man  love,  14 
Cal.,  p.  54.  The  officer  who  makes  a  sale  of  land  by 
virtue  of  an  execution,  and  executes  to  the  purchaser  a 
deed  therefor,  must  recite  in  such  deed  the  recovery  of 
the  judgment,  the  names  of  the  judgment  creditors  and 
debtors,  and  the  issuing  of  an  execution  on  the  judg- 
ment, and  the  levy  and  sale.  The  recital  of  such  facts 
is  essential  to  show  the  transmission  of  the  debtor's 
title  in  the  property  to  the  purchaser. — Donahue  vs. 
MoNulty  et  als.,  24  Cal.,  p.  411;  People  vs.  Doe,  31 
Cal.,  p.  220.  A  Sheriff's  deputy  may  execute  a  deed 
for  property  sold  under  execution,  but  it  must  be  exe- 
cutc'd  in  the  name  of  the  Sheriff. — Lewis  vs.  Thompson, 
3  Cal.,  p.  266;  Mills  vs.  Lukey,  22  Cal.,  p.  373.  And 
if  the  Sheriff's  term  of  office  had  expired  at  the  time 

80 — Vol.  I. 
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of  its  execution,  the  authority  of  the  deputy  must  be 
shown  to  authorize  such  deed  to  be  read  in  evidence  in 
an  action  of  ejectment. — Cl9ud  vs.  El  Dorado  County, 
12  Cal.,  p.  128.  See,  also,  for  jj^eneral  matters  in  rela- 
tion to  Sheriff's  deeds  and  certificates,  Goodenow  vs. 
Ewer,  16  Cal.,  p.  462;  People  vs.  Mayhew,  26  Cal.,  p. 
655;  Page  vs.  Rogers,  31  Cal.,  p.  298;  Moore  vs.  Mar- 
tin, 88  Cal.,  p.  438;  Emerson  vs.  Sansome,  Sup.  Ct. 
Cal.,  July  Term,  1871. 

2.  Mandamus  to  compel  Sheriff  to  Execute 
Conveyance. — "When  mandamus  will  not  lie  against 
a  Sheriff  to  compel  him  to  make  a  deed  to  land  to& 
purchaser  at  execution  sale. — Williams  vs.  Smith,  6 
Cal.,  p.  91;  see  Frink  vs.  Murphy,  21  Cal.,  p.  111. 

3.  Proof  or  Payment  of  Taxes  by  Purchaser. 
Before  the  owner  can  be  compelled  on  redemption  to 
pay  certain  taxes  paid  on  the  property,  the  purchaser 
must  show  that  the  taxes  were  legally  assessed  and 
paid,  and  were  a  charge  on  the  propertj-  at  or  before 
the  time  of  redemption.  The  Tax  Collector's  receipfe 
are  not  sufficient  proof. — Seal  vs.  Doane,  17  Cal.,  p. 
477.  A  decree  cannot  order  Sheriff  to  execute  deed  to 
buyer  on  foreclosure  sale,  the  land  being  sold  subject 
to  redemption  in  six  months. — Harlan  vs.  Smith,  6 
Cal.,  p.  173. 

In  cases  of        704.     (§  233.)     The   payments  mentioned  in  the 

redemp-  ^  ' 

whom^the  '^^  ^^"^^  sections  may  be  made  to  the  purchaser  or 
Mol©  bo*"  redemptioner,  or  for  him,  to  the  officer  who  made  the 
sale.  When  the  judgment  under  which  the  sale  has 
been  made  is  payable  in  a  specified  kind  of  money  or 
currency,  payments  must  be  made  in  the  same  kind 
of  money  or  currency,  and  a  tender  of  the  money  is 
equivalent  to  payment. 

Note.  — Generally.— See  Thome  vs.  San  Fran- 
cisco, 4  Cal.,  p.  127;  commented  on  in  Moore  vs.  Mar- 
tin, 38  Cal.,  p.  439;  McMillan  vs.  Vischer,  14  Cal.,  p. 
232;  Mitchell  vs.  Hackett,  14  Cal.,  p.  661;  Scale  vs. 
Doane,  17  Cal.,  p.  476;  People  vs.  Mayhew,  26  Cal.,  p. 
658;  Baber  vs.  McLcllan,  30  Cal.,  p.  137.  Payment  in 
certain  kind  of  money. — Belloc  vs.  Davis,  88  Cal.,  p. 
243.  Tender  of  sum  due  on  mortgage  whether  the 
tender  must  be  kept  good,  etc.,  see  Ketchum  vs.  Crip- 
pen,  37  Cal.,  p.  223.  By  the  phrase  "  officer  who  made 
the  sale,''  is  meant  the  incumbent  at  the  time  of  the 
acts  of  sale,  and  not  the  official  character  of  the  person; 


made. 
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and  if  8uch  officer  is  dead,  his  successor  cannot  receire 
the  redemption  money. — People  vs.  Boring,  8  Cal.,  p. 
406;  Anthony  vs.  Wessel,  9  Cal.,  p.  103.  Where  a 
redemptioner,  under  the  statute,  pays  to  the  Sheriff  an 
excess  of  money  under  protest  as  to  the  excess,  the 
payment  is  not  compulsory.  The'Sheriff  is  the  hailee 
of  the  plaintiff  as  to  the  excess,  who  may  recover  it 
back  on  demand,  the  money  not  having  been  paid  over 
to  the  redemptionee. — ^McMillan  vs.  Vischer,  14  Cal., 
p.  232;  see,  also,  McMillan  vs.  Richards,  9  Cal.,  p.  368. 

705.  (§  234.)     A  redemptioner  must  produce  to  what  a 
the  officer  or  person  from  whom  he  seeks  to  redeem  tioner  mast 

•*•  do  in  order 

and  serve  with  his  notice  to  the  Sheriff:  ^  redeem. 

1.  A  copy  of  the  docket  of  the  judgment  under 
which  he  claims  the  right  to  redeem,  certified  by  the 
Clerk  of  the  Couii;,  or  of  the  county  where  the  judg- 
ment is  docketed;  or,  if  he  redeem  upon  a  mortgage 
or  other  lien,  a  note  of  the  record  thereof,  certified  by 
the  Recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish 
his  claim,  verified  by  the  aflidavit  of  himself,  or  of  a 
subscribing  witness  thereto; 

3.  An  aflidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien. 

Note. — See  Haskell  vs.  Manlove,  14  Cal.,  p.  54; 
Beynolds  vs.  Harris,  14  Cal.,  p.  667. 

706.  (§  235.)     Until  the  expiration  of  the  time  untiithe  ' 
allowed  for  redemption,  the  Court  may  restrain  the  of  re'demS- 

tion  time, 

commission  of  waste  on  the  property,  by  order  granted  c^rt.may 
with  or  without  notice,  on  the  application  of  the  pur-  "^^^^ 
chaser  or  the  judgment  creditor.     But  it  is  not  waste  p''°p«^- 
for  the  person  in  possession  of  the  property  at  the  what 
time  of  sale,  or  entitled  to  possession  afterwards,  dur-  waste, 
ing  the  period  allowed  for  redemption,  to  continue  to 
use  it  in  the  same  manner  in  which  it  was  previously 
used;  or  to  use  in  the  ordinary  course  of  husbandry; 
or  to  make  the  necessary  repairs  of  buildings  thereon; 
or  to  use  wood  or  timber  on  the  property  therefor;  or 
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for  the  repair  of  fences;  or  for  fuel  in  his  family,  while 
he  occupies  the  propeiiy. 

Note. — Purchaser  of  mining  claim,  where  judgment 
debtor  remains  in  possession,  working  the  claim,  may 
have  a  Receiver  appointed  to  take  charge  of  the  pro- 
ceeds during  the  time  allowed  for  redemption. — HUl 
vs.  Taylor,  22  Cal.,  p.  191.  Purchaser  entitled  to  rents 
and  profits  of,  from  date  of  fale  until  time  for  redemp- 
tion expires. — Harris  vs.  Reynolds,  13  Cal.,  p.  515. 

R^nte^and  707.  (§  236.)  The  purchaser,  from  the  time  of  the 
sale  until  a  redemption,  and  a  redemptioner,  from  the 
time  of  his  redemption  until  another  redemption,  is 
entitled  to  receive,  from  the  tenant  in  possession,  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and 
occupation  thereof.  But  when  any  rents  or  profits 
have  been  received  by  the  judgment  creditor  or  pur- 
chaser, or  his  or  their  assigns,  from  the  property  thus 
sold  preceding  such  redemption,  the  amounts  of  sucli 
rents  and  profits  shall  be  a  credit  upon  the  redemption 
money  to  be  paid;  and  if  the  redemptioner  or  judg- 
ment debtor,  before  the  expiration  of  the  time  allowed 
for  such  redemption,  demands  in  writing  of  such  pur- 
chaser or  creditor,  or  his  assigns,  a  written  and  verified 
statement  of  the  amounts  of  such  rents  and  profits  thus 
received,  the  period  for  redemption  is  extended  five 
days  after  such  sworn  statement  is  given  by  such  pur- 

^  chaser  or  his  assigns,  to  such  redemptioner  or  debtor. 

If  such  purchaser  or  his  assigns  shall,  for  a  period  of 
one  month  from  and  after  such  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  or  debtor 
may  bring  an  action  in  any  Court  of  competent  juris- 
diction, to  compel  an  accounting  and  disclosure  of  such 
rents  and  profits,  and  until  fifteen  days  from  and  after 
the  final  determination  of  such  action,  the  right  of 
redemption  is  extended  to  such  redemptioner  or  debtor. 

Note.— 1.  Not  Applicable  to  Tax  Sales.— This 
section  was  held  not  to  apply  to  sales  for  taxes  in  J^ayo 
vs.  Woods,  Sup.  Ct.  Cal.,  Jan.  Term,  1867  (case  not 
reported). 
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2.  Paying  Taxes  on  Propkrty.—  A  party  in  pos- 
session of  premises  under  Sheriff's  sale,  and  receiving 
rents  and  proHts  during  the  time  for  redemption, 
should,  as  between  him  and  defendant  in  execution, 
pay  the  taxe:^  asscs.«<jd.  If  the  owner  does  not  pay 
them,  then  the  party  in  possession  is  required  to  pay. 
If  the  premises  are  sold  for  taxes  and  the  person  in 
posset^fcion  buys  them  in,  he  can  derive  no  benefit  from 
the  sale,  even  though  the  preniises  were  bid  in  by  one  of 
two  partners,  while  the  possession  under  the  Sheriff's 
sale  was  by  both  partners.  The  duty  to  pay  the  tax 
was  several  as  well  as  joint. — Kelsey  vs.  Abbott,  13 
Cal.,  p.  009;  see,  also,  Goodenow  vs.  Ewer,  16  Cal.,  p. 
472, 

3.  Account  of  Rents  and  Profits. — From  the 
time  of  Sheriff's  sale  the  purchaser  may  receive  the 
value  of  the  use  and  occupation. — Walls  vs.  Walker, 
37  Cal.,  p.  425;  McDevitt  vs.  Sullivan,  8  Cal.,  p.  592; 
Harris  vs.  Reynolds,  13  Cal.,  p.  514;  Kline  vs.  Chase, 
17  Cal.,  p.  596;  Knight  vs.  Truett,  18  Cal.,  p.  113; 
Reynolds  vs.  Lathrop,  7  Cal,,  p.  43.  The  occupation 
of  the  land  during  the  period  for  redemption  renders 
the  tenant  in  possession  liable  to  the  purchaser  for  rent. 
If  the  tenant  had  paid  the  rent  in  advance,  that  is  a 
matter  in  avoidance  of  tenant's  liability  to  purchaser 
for  rent.  But  it  will  not  avoid  the  liability  to  purchaser 
if  the  tenant  pays  the  rent  in  advance  to  defendant  in 
execution  after  sale. — Webster  vs.  Cook,  38  Cal.,  p. 
424;  see,  also,  McDevitt  vs.  Sullivan,  8  Cal.,  p.  592. 
The  words  **  tenant  in  possession  "  embrace  the  judg- 
ment debtor,  as  well  as  his  lessee. — Harris  vs.  Rey- 
nolds, 13  Cal.,  p.  514.  As  to  who  is  a  tenant  in  posses- 
sion, see,  also,  Shores  vs.  Scott  River  Co.,  21  Cal.,  p. 
135;  Knight  vs.  Truett,  18  Cal.,  p.  Il3.  Even  during 
tlie  period  which  elapses  between  the  sale  and  the 
expiration  of  the  time  for  redemption,  the  statute 
regards  the  purchaser  as  the  owner  in  equity,  and  gives 
him  the  rents  and  profits,  or  the  value  of  the  use  and 
occupation — in  short,  the  entire  beneficial  interest  in 
the  property  except  the  actual  possesion. — Page  vs. 
Rogers,  31  Cal.,  p.  293;  see,  also,  Guy  vs.  Middleton,  5 
Cal.,  p.  392;  Henry  vs.  Everts,  30  Cal.,  p.  425.^  The 
bu3'er  at  a  judicial  sale  on  a  judgment  recovered  for 
taxes,  is  not  entitled  to  receive  the  rents  and  profits 
during  the  period  allowed  for  redemption. — ^Mayo  vs. 
Woods,  31  Cal.,  p.  269.  The  mortgagor  in  possession 
is  not,  until  a  sale  is  made  under  the  decree  of  fore- 
closure, accountable  for  rents  or  use  and  occupation, 
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If 

purchaser 
of  roal 
property  be 
evicted  for 
irregulari- 
ties in  sale, 
what  he 
may 
recover, 
and  from 
whom. 

When 
judgment 
to  be 
revived. 


Petition 
for  the 
purpos^ 
how  ana 
by  whom 
made. 


Party  who 
pays  more 
than  his 
ihare  may 
compel  con- 
tribution. 


but  he  may  be  restrained  from  the  commission  of  waste . 
Whitney  vs.  Allen,  21  Cal.,  p.  233. 

708.  (§  237.)  If  the  purchaser  of  real  property 
sold  on  execution,  or  his  successor  in  interest,  be 
evicted  therefrom  in  consequence  of  irregularities  in 
the  proceedings  concerning  the  sale,  or  of  the  reversal 
or  discharge  of  the  judgment,  he  may  recover  the 
price  paid,  with  interest,  from  the  judgment  creditor. 
If  the  purchaser  of  property  at  SheriflF's  sale,  or  his 
successor  in  interest,  fail  to  recover  possession  in  con- 
sequence of  irregularity  in  the  proceedings  concerning 
the  sale,  or  because  the  property  sold  was  not  subject 
to  execution  and  sale,  the  Court  having  jurisdiction 
thereof  must,  after  notice  and  on  motion  of  such  party 
in  interest,  or  his  attorney,  revive  the  original  judg- 
ment in  the  name  of  the  petitioner,  for  the  amount 
paid  by  such  purchaser  at  the  sale,  with  interest 
thereon  from  the  time  of  payment  at  the  same  rate 
that  the  original  judgment  bore;  and  the  judgment  so 
revived  has  the  same  force  and  effect  as  would  an 
original  judgment  of  the  date  of  the  revival,  and  no 
more. 

^""oTE. — Generally. — Hunt  vs.  Loucks,  38  Cal.,  p. 
376;  Boggs  vs.  Hargrave,  16  Cal.,  p.  565;  see,  also, 
Burton  vs.  Lies,  21  Cal.,  p.  90;  Sargent  vs.  Sturm,  23 
Cal.,  p.  361;  Fowler  vs.  Harbin,  23  Cal.,  p.  630;  Bran- 
ham  vs.  San  Jos6,  24  Cal.,  p.  607. 

709.  When  property,  liable  to  an  execution  against 
several  pei-sons,  is  sold  thereon,  and  more  than  a  due 
proportion  of  the  judgment  is  satisfied  out  of  the  pro- 
ceeds of  the  sale  of  the  property  of  one  of  them,  or 
one  of  them  pays,  without  a  sale,  more  than  his  pro- 
portion, he  may  compel  contribution  from  the  others; 
and  when  a  judgment  is  against  several,  and  is  upon 
an  obligation  of  one  of  them,  as  security  for  another, 
and  the  surety  pays  the  amount,  or  any  part  thereof, 
either  by  sale  of  his  property  or  before  sale,  he  may 
compel  repayment  from  the  principal.    In  such  case, 
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the  person  so  paying  or  contributing  is  entitled  to  the 
benefit  of  the  judgment,  to  enforce  contribution  or 
repayment,  i^  within  ten  days  after  his  payment,  he 
tile  with  the  Clerk  of  the  Court  where  the  judgment 
was  rendered,  notice  of  his  payment  and  claim  to  con- 
tribution or  repayment.  Upon  a  filing  of  such  notice, 
the  Clerk  must  make  an  entry  thereof  in  the  margin 
of  the  docket. 

Note.— Sec.  480  of  the  Kansas  Code  of  Civil  Pro- 
cedure. 


•    CHAPTER  n. 

PROCBEDINGS   SUPPLEMENTARY   TO   THE   EXECUTION. 

Section  714.  Debtor  required  to  answer  concerning  his  property, 

when. 

715.  Pj-oceedings  to  compel  debtor  to  appear.     In  what 

cases  he  may  be  arrested.    What  bail  may  be  given. 

716.  Any  debtor  of  the  judgment   debtor  may  pay  the 

latter's  creditor. 

717.  Examination  of  debtors  of  judgment  debtor,  or  of 

those  having  property  belonging  to  him. 

718.  Witness  required  to  testify. 

719.  Judge  may  order  property  to  be  applied  on  execution. 

720.  Proceedings  upon  claim  of  another  party  to  property, 

or  on  denial  of  indebtedness  to  judgment  debtor. 

721.  Disobedience  of  orders,  how  punished. 

714.     (§  238.)     When  an  execution  against  prop-  Debtor 

rcHiuired 

erty  of  the  ludcrment  debtor,  or  of  any  one  of  several  to  answer 

•^  •'       ^  '  "^  concerning 

debtors  in  the  same  judgment,  issued  to  the  Sheriff  erty*"^^' 


en. 


of  the  county  where  he  resides,  or,  if  he  do  not 
reside  in  this  State,  to  the  Sheriff  of  the  county  where 
the.  judgment  roll  is  filed,  is  returned  unsatisfied,  in 
whole  or  in  part,  the  judgment  creditor,  at  any  time 
after  such  return  is  made,  is  entitled  to  an  order  from 
the  Judge  of  the  Court,  or  a  County  Judge,  requiring 
such  judgment  debtor  to  appear  and  answer  concern- 
ing his  property,  before   such   Judge,  or  a  refered 
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appointed  by  Idm,  at  a  time  and  place  specified  in 
the  order;  but  no  judgment  debtor  must  be  required 
to  attend  before  a  Judge  or  referee  out  of  the  county 
in  which  he  resides. 

Note. — McCu Hough  vg.  Clark,  Sup.  Ct.  Cal.,  April 
Term,  1871;  Estate  of  Nernc,  35  Cal.,  p.  398;  Adams 
vs.  Hackett,  7  Cal.,  p.  187;  Hathaway  vs.  Brady,  26 
Cal.,  p.  589. 

PROCKEDINGS  UNDER  THIS  CHAPTER,  GeNERALLX. 

Proceedinjj^s  supplementar3'  to  execution,  under  Sec. 
294  of  the  Code,  may  be  taken  to  compel  the  Treasurer 
of  a  joint  stock  association  to  submit  to  an  examina- 
tion, upon  the  alIep:ation  that  he  is  indebted  to  it,  thouf^h 
the  judgment  is  entered  again»t  him  a.*-  Treasurer  of  such 
association,  and  the  action  was  commenced  by  the  ser- 
vice of  summons  upon  him  under  the  Act  of  1849. — 
Courtois  vs.  Harrison,  1  Hilt.    An  order  in  supple- 
mentary proceedings,    directing   that   the   defendant 
should  "pay  over  to  plaintiff's  attorney  the  sum  of 
eighteen  dollars,  being  money  that  he  has  paid  out  and 
disposed  of  since  the  order  made  by  me  on  the  28tliday 
of  April,  restraining  him  from  disposing  of  his  said 
property,  was  duly  served  on  him,  and  while  the  said 
oi-der  remained  in  full  force  and  unrevoked,  and  that 
in  default  of  payment  of  the  said  money  as  aforesaid, 
the  said  ])k][.  be  committed  to  the  common  jail,'*  etc 
Held:  to  show  sub>tAntiany  a  contempt,  and  the  inflic- 
tion of  a  line,  and  sufficient  to  justify  defendant's  im- 
prisonment.— Reynolds  vs.  McElhone,  20  How.  Pr-,  p. 
454.    After  a  receiver  of  defendant's  property  had  been 
appointed,  in  proceedings  supplementary  to  execution 
against  the  defendant,  instituted  by  plaintiff,  the  defend- 
ant's household  furniture  was  destroyed  b3''  fire.    The 
furniture  was  such  as  is  exempt  from  execution,  and 
therefore  was  not  reached  by  the  supplementary  pro- 
ceedings, but  it  was  insured  at  the  time  of  the  fire. 
Held :  that  tlic  claim  for  the  insurance  moneys  "waa 
subsequently  acquired  property,  which  did  not  pass  to, 
and  could  not  be  enforced  by,  tlie  receiver. — Sands  vs. 
Roberts,  8  Abb.  Pr.,  p.  343.    Public  moneys  raised  by 
a  municipal  corporation  pursuant  to  law — e.  g.,  by  tax — 
for  purposes  of  government,  and  in  the  hands  of  its 
fiscal  officer,  are  not  the  property  of  the  corporation,  or 
a  debt  due  to  it,  within  the  meaning  of  Sec.  294  of  the 
Code,  so  as  to  entitle  a  judgment  creditor  of  the  corpo- 
ration to  an  order  requiring  the  officer  to  pay  over  the 
moneys  in  satisfaction  of  the  judgment, — Lowber  vs. 
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Tho  Mayor,  etc.,- i)f  N.  Y.,  7  Abb.  Pr.,  p.  248.    A 
judgni'jnt  ngainst  a  foreign  corporation  may  bo  enforced 
by  supplementary  procot  dings,  under  Sec.  294  of  the 
Code,  to  reach  property  belonging  to  it  in  the  hands  of 
third  parties,  or  debts  due  to  it  from  third  parties. — 
McBridii  vs.  Tho  Farmers'  Savings  Bank,  7  Abb.  Pr., 
p.  347.    Form  of  affidavit  and  order  in  supplementary 
proceedings  against  third  parties,  under  Sec,  294  of  the 
Code.— S(;eley  vs.  Garrison,  10  Abb.  Pr.,  p.  460.    The 
orders  allowed  'to  bo  made  in  supplementary  proceed- 
ings— directing  the  application  of  property  and  money 
to  the  payment  of  a  judgment,  and  to  punish  for  con- 
tempt (Code,  Sees.  297, 30:i) — a  re  entirely  discretionary; 
and  an  order  denying  an  application  for  them  is  not 
appealable. — Joyce  vs.  Holbrook,  7  Abb.  Pr.,  p.  338. 
In  order  to  put  the  debtor  in  contempt  for  interfering 
with  his  property  after  the  order,  it  must  be  affirma- 
tively shown  that  the  property  in  question  was  acquired 
prior  to  the  granting  of  the  order.    The  order  does  not 
affect  after-acquired  property  (8  Paige,  p.  568;  2  Barb. 
Ch.  Pr.,  p.  153;   13  id.,  p.  335).— Potter  vs.  Low,  16 
How.  Pr.  li.,  p.  549.    The  wife  cannot  be  examined, 
under  Sec.  294  of  the  Code,  in  supplementary  proceed- 
ings again>t  her  husband. — Andrews  vs.  Nelson,  7  Abb. 
Pr.,  p.  3,  note.    It  seems  that  the  proper  construction 
of  Sec.  294  would  apply  to  the  case  of  a  judgment 
against- any  corporation. — McBride  vs.  The  Farmers' 
Savings   Bank,  7  Abb.  Pr.,   p.  347.     It  seems  that 
proceedings  under  that  section  may  bo  taken  against 
a  corporation. — Courtois  vs.  Harrison,  1  Hilt.,  p.  109. 
An  order  committing  a  party  for  contempt,  and  order- 
ing that  lie  be  imprisoned  until  he  comply  with  a  pre- 
vious order  commanding  him  to  pay  into  Court  a  cei*tain 
sum  of  money,  is  an  excess  of  jurisdiction,  and  void, 
where  the  party  hud  made  affidavit,  which  was  uncon- 
tradicted, that  the  money  had  passed  from  his  posses- 
sion and  control  before  the  proceedings  in  contempt 
were  commenced. — Adams  vs.  Haskell,  6  Cal.,  p.  216. 
A  judgment  not  property. — Adams  vs.  Hackett,  7  Cal., 
p.  187.    A.,  although  being  indebted  to  the  judgment 
debtor,  was  not  a  necessary  party  to  a  proceeding, 
where  the  plaintiff  examined  his  judgment  debtor  as 
to  a  judgment  held  by  him  against  A.,  and  after  exam- 
ination obtained  an  order  to  apply  the  same  to  the  judg- 
ment of  plaintiff. — Adams  vs.  Hackett,  7  Cal.,  p.  187. 
The  right  to  the  examination  under  the  Code  is  unquali- 
fiedly given  wherever  an  execution  has  been  returned 
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unsatisfied  in  whole  or  in  part. — Owen  ts.  Diipai^iac,  9 

Abb.  Pr.,  p.  180.    It  appeared  by  the  affidavit  upon 

which  the  order  for  the  examination  of  the  defendant 

•  was  founded,  and  the  fact  was  recited  in  the  order,  that 

about  fifteen  years  previously  an  execution  had  been 
issued  upon  the  judgment,  and  had  been   returned 
wholly  unsatisfied;  and  that  an  a^za^  execution,  issued 
shortly  before  the  making  of  the  affidavit,  had  not  been 
returned.    Held:  that  tliu  affidavit  was  sufficient,  and 
that  the  judgment  creditor  was  entitled  to  the  order  for 
the  examination  of  the  defendant. — Id.    In  supplemen- 
tary proceedings  against  judgment  debtors,  an  order 
was  made  forbidding  them  to  dispose  of  their  property. 
On  the  day  fixed  by  the  order  for  their  appearance  for 
tlielr  examination,  they  appeared  at  the  office  of  the 
Judge,  and  after  waiting  some  time,  the  office  being 
unoccupied,  went  away.    Within  an  hour  after  the 
appointed  time  the  Judge  appeared  at  his  office,  and 
the  plaintiff  also  appeared,  and,  in  the  absence  of  the 
defendants,  took  an  order  appointing  the  referee,  and 
continuing  the  injunction.     In  conformity  with  this 
order  the  defendants  appeared  and  submitted  to  an 
examination.    Held:   1.   That  the  original  injunction 
had  not  become  revoked  nor  inoperative,  nor  had  the 
proceedings  been  suspended  by  the  circumstances;  and 
if  they  were,  it  was  waived  by  the  subsequent  appear- 
ance of  the  defendants.    2.  •That  the  act  of  the  de- 
fendants in  paying  over  money  subsequent  to  their 
attendance  at  the  office  of  the  Judge  was  a  contempt— 
Keynolds  vs.  McElhone,  20  How.  Pr.,   p.  454.    It 
seems  that  the  provisions  of  the  Code  for  proceedings 
supplementary  to  execution   are  limited   to  reaching 
property  of  the  debtor,  whether  in  his  possesj^ion  or  in 
the  possession  of  others  for  him,  and  which  is  conceded 
to  be  his;  also  money  due  to  the  debtor  when  tlie  order 
is  obtained  and  served.     But  when  property  or  money 
appears  to  belong  to  him,  but  is  in  the  hands  of  others, 
who  make  claim  thereto,  it  should  be  reached  through 
a  receiver. — Stewart  vs.  Foster,  I  Hilt.,  p.  505.    Exami- 
nations on  supplementary  proceedings  to  a  judgment 
can  only  be  extended  to  the  discovery  of  the  property 
in  the  possession  or  control  of  the  defendant,  which  he 
can  deliver  over.    If  the  property  is  in  the  possession 
of  another  claiming  title,  no  matter  how  fraudulent  the 
transfer,  no  order  can  be  made  to  compel  him  to  deliver, 
and  therefore  no  questions  can  be  put  to  the  debtor  or 
witness  to  discover  or  prove  the  fraud. — Town  vs.  Safe- 
guard Ins.  Co.,  4  Bosw.,  p.  683.    For  general  matters 
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relating  to  proceedings  supplementary  to  execution,  see 
Hathaway  vs.  Brady,  26  Cal.,  p.  586. 

716,     (§  239.)     After  the  issuins:  of  an  execution  Proceed- 

^  ^  ^  ingato 

against  property,  and  upon  proof  by  affidavit  of  a  §^^p®^ 
party  or  otherwise,  to  the  satisfaction  of  the  Court,  or  appear. 
of  a  Judge  thereof,  or  County  Judge,  that  any  judg- 
ment debtor  has  property  which  he  unjustly  refuses  to 
applj'  towards  the  satisfaction  of  the  judgment,  such 
Conrt  or  Judge  may,  by  an  order,  require  the  judg- 
ment debtor  to  appear  at  a  specified  time  and  place 
before  such  Judge,  or  a  referee  appointed  by  him,  to 
answer  concerning  the  same;  and  such  proceedings 
may  thereupon  be  had  for  the  application  of  the  prop- 
erty of  the  judgment  debtor  toward  the  satisfaction 
of  the  judgment  as  are  provided  upon  the  return  of 
an  execution.     Instead  of  the   order  requiring  the  in  what 

easos  he 

attendance  of  the  judgment  debtor,  the  Judge  may,  maybe 

arrosteci. 

upon  affidavit  of  the  judgment  creditor,  his  agent  or 
attorney,  if  it  appear  to  him  that  there  is  danger  of 
the  debtor  absconding,  order  the  Sheriff  to  arrest  the 
debtor  and  bring  him  before  such  Judge.  Upon  what  bail 
bemg  brought  before  the  Judge  he  may  be  ordered  given. 
to  enter  into  an  undertaking,  with  sufficient  surety, 
that  he  will  attend  from  time  to  time  before  the 
Judge  or  referee,  as  may  be  directed,  during  the 
pendency  of  proceedings  and  until  the  final  tennina- 
tion  thereof,  and  will  not  in  the  meantime  dispose  of 
any  portion  of  his  property  not  exempt  from  execu- 
tion. In  default  of  entering  into  such  undertaking  he 
may  be  committed  to  prison. 

Notts. — As  to  commitment  for  contempt,  see  Ex 
Parte  Cohen,  6  Cal.,  p.  318.  Courts  are  exclusive 
judges  of  their  own  contempts,  but  a  person  cannot 
be  imprisoned  for  refusing  to  do  what  is  out  of  his 
power. — Adams  vs.  Haskell,  6  Cal.,  p.  316;  see,  also, 
Adams  vs.  Hackett,  7  Cal.,  p.  201;  see  cases  cited  in 
Sec.  714,  ante. 
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716.  (§  240.)  After  the  issuing  of  an  execution 
against  property,  and  before  its  return,  any  person 
indebted  to  the  judgment  debtor  may  pay  to  the 
Sheriflf  the  amount  of  his  debt,  or  so  much  thereof 
as  may  be  necessary  to  satisfy  the  execution;  and 
the  Sheriff's  receipt  is  a  sufficient  discharge  for  the 
amount  so  paid. 

NoTK. — C.  recovered  a  judgment  against  A.    and 
others,  and  thereafter  a^ssigned  it,  for  a  valuable  con- 
sideration, to  C.    Subsequent  to  the  a.ssignment,  and 
before  notice  thereof  to  the  defendants,  the^*"  paid  the 
amount  of  the  judgment,  less  twenty-nine  dollars  and 
fifty  cents,  to  the  Sheriff,  who  had  served  a  garnish- 
ment upon  them  in  Y.  vs.  B.,  and  to  a  Constable  on  an 
execution  held  by  him  in  V.  vs.  B.    Action  brought 
by  B.  against  A.  and  others  to  recover  the  amount  of 
his  judgment  against  them.    Held:  that  Uic  case  came 
within  tho  provisions  of  this  section,  and  that,  as  the 
defendants  were  not  in  fact  debtors  of  B.,  but  of  C,  at 
the  time  of  the  payments,  they  were  not  dii^charged 
from  liability  on  the  judgment  against  tliem  in  favor 
of  B.    There  must  be  a  judgment  and  an  execution 
thereon  against  property,  and  the  person  making  the 
payment  must  be  indebted, ,  at   the  instant,   to  him 
aguinst  whom  the  execution  runs  in  order  to  come 
within  the  provisions  of  this  section. — Brown  vs.  Ayres 
et  als.,  33  Cal.,  p.  528.    The  plaintiff,  alter  a  verdict  in 
his  favor,  and  before  judgment  was  entered,  Assigned 
the  cause  of  action  and  verdict;  judgment  was  after- 
wards entered,  defendant  was  garnihheed    under  the 
execution  issued  on  other  judgments  against  the  plain- 
tiff, and  paid  the  amount  of  tho  judgment  in  favor  of 
the  plaintiff  against  him,  which  was  applied  upon  the 
executions.    The  assignment  was  voi^d,  and   the  pay- 
ment by  defendant  to  the  Sheriff  was  a  sat is^ faction  of 
the  judgment. — Lawrence  vs.  Martin,  22  Cal.,  p.  173; 
see,  also,  cases  cited  in  notes  to  Sees.  714  and  715,  ante. 

717.  (§241.)  After  the  issuing  or  return  of  an 
execution  against  property  of  the  judgment  debtor,  or 
of  any  one  of  several  debtors  in  the  same  judgment, 
or  upon  proof  by  affidavit  or  otherwise,  to  the  satis- 
faction of  the  Judge,  that  any  person  or  corporation 
has  property  of  such  judgment  debtor,  or  is  indebted 
to  him  in  an  amount  exceeding  fifty  dollars,  the  Judge 
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may,  \yy  an  or^er,  require  such  person  or  corporation, 
or  any  officer  or  member  thereof,  to  appear  at  a  speci- 
fied time  and  place  before  him,  or  a  referee  appointed 
by  liini,  and  answer  concerning  the  same. 

Note. — Seo  cases  cited  in  notes  to  Sees.  714,  715,  and 
716,  ante.  Sections  717,  718,  and  719,  of  this  Code,  do 
not  allow  the  Court  to  make  an  order  for  the  applica- 
tion of  property  of  the  judgment  debtor  in  the  hands 
of  a  third  party,  to  the  satisfaction  of  a  judgment,  upon 
the  mere  affidavit  of  the  plaintiff.  The  person  said  to 
have  such  property  in  his  possession  must  first  be  exam- 
ined,— Sec  Hathaway  vs.  Brady,  2(5  Cal.,  p.  586. 

VI 8.      (§242.)     Witnesses  maybe  required  toap-  wunaw 

^  '  ^  X  X      required 

pear  and  testify  before  the  Judge  or  referee,  upon  any  ^  to«ufy. 
proceeding  under  tliis  Chapter,  in  the  same  manner 
as  upon  the  trial  of  an  issue. 

Note. — See  cases  cited  in  notes  to  Sees.  714,  715, 716, 
and  717,  ante. 

T19.     (§243.)     The  Jud2:e  or  referee  may  order  Judge  may 

,  .       order 

any  property  of  a  judgment  debtor,  not  exempt  from  F<{p^^y 
execution,  in  the  hands  of  such  debtor  or  any  other  JJSilJtio^iL 
person,  or  due  to  the  judgment  debtor,  to  be  apphed 
towards  the  satisfaction  of  the  judgment. 

Note.— See  cases  cited  in  notes  to  Sees.  714,  715,  716, 
and  717,  ante;  see,  also,  Parker  vs.  Page,  38  Cal.,  p. 
522.  ' 

720.  (§  244.)  If  it  appears  that  a  person  or  cor-  Proceed- 
poration,  alleged  to  have  property  of  the  judgment  claim  of 
debtor,  or  to'be  indebted  to  him,  claims  an  interest  in  ^^^^  ^ 

'  '  property,^ 

the  property  adverse  to  him,  or  denies  the  debt,  the  Sf  iSdebtJ?^* 
Court  or  Judge  may  authorize,  by  an  order  made  to  fudi^ent 
that  effect,  the  judgment  creditor  to  institute  an  action 
against  such  person  or  corporation,  for  the  recovery  of 
such  interest  or  debt;  and  the  Court  or  Judge  may, 
by  order,  forbid  a  transfer  or  other  disposition  of  such 
interest  or  debt,  until  an  action  can  be  commenced 
and  prosecuted  to  judgment.  Such  order  may  be 
modified  or  vacated  by  the  Judge  granting  the  same, 
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or  the  Couii;  in  which  the  action  is  brought,  at  any 
time,  upon  such  terms  as  may  be  just. 

Note.— See  Parker  vs.  Page,  38  Cal.,  p.  524;  Sstate 
of  Nerac,  35  Gal.,  p.  398;  see  cases  cited  in  notes  to 
Sees.  714,  715,  and  716,  ante. 

Disobe-  721.     (§   245.)     If  any  person,  party,  or  witness 

pimiah<^^^  disobey  an  order  of  the  referee,  properly  made,  in  the 
proceedings  before  him  under  this  Cliapter,  he  may 
be  punished  by  the  Court  or  Judge  ordering  the  refer- 
ence, for  a  contempt. 

NoTE.—Scc  Estate  of  Nerac,  35  Cal.,  p.  398.     See 
cases  cited  in  notes  to  SecsT  714,  715,  and  710,  ante. 
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CHAPTER    I. 

ACTIONS  FOR  THE  FORECLOSURE  OF  MORTGAGES. 

Sectiou  726.  Proceedings  in  foreclosure  siiita. 

727.  Surplus  money  to  bo  dejwiited  in  Court. 

728.  Proceedings  when  debt  secured  falls  due  at  different 

times. 

7S6.     (§  246.)     There  can  be  but  one  action  for  the  Proceed- 
ings in 
recovery  of  any  debt,  or  the  enforcement  of  any  right  foreclosure 

secured  by  mortgage  upon  real  estate  or  personal  prop- 
erty, which  action  must  be  in  accordance  with  the 
provisions  of  this  Chapter.     In  such  action,  the  Court 
may,  by  its  judgment,  direct  a  sale  of  the  incumbered 
property  (or  so  much  thereof  as  may  be  necessary), 
and  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  of  the  Court  and  the  expenses  of 
the  sale,  and  the  amount  due  to  the  plaintiff;  and  if 
it   appear  from  the  Sheriff's  return  that  the  proceeds 
are  insufficient,  and  a  balance  still  remains  due,  judg- 
ment can  then  be  docketed  for  such  balance  against 
the  defendant  or  defendants  personally  liable  for  the 
debt,  and  it  becomes  a  lien  on  the  real  estate  of  such 
judgment  debtor,  as  in  other  cases  on  which  execution 
may  be  issued.     No  person  holding  a  conveyance  from 
or  under  the  mortgagor  of  the  property  mortgaged,  or 
having  a  lien  thereon,  which  conveyance  or  lien  does 
not  api)ear  of  record  in  the  proper  office  at  the  time 
of  the  commencement  of  the  action,  need  be  made  a 
party  to  such  action;  and  the  judgment  therein  ren- 
dered, and  the  proceedings  therein  had,  are  as  conclu- 
sive against  the  party  holding  such  unrecorded  con- 
veyance or  lien  as  if  he  had  been  made  a  party  to  the 
action. 

Note. — 1.  Mortqaqe  Defined. — Civil  Code,  Sec. 
2920,  and  note. 

2.  Must  be  in  WRiTiNG.—Civil  Code,  Sec.  2922, 
and  note. 

3.  Lien,  when  Special.— Civil  Code,  Sec.  2923, 
and  note. 


648 


Code  of  Civil  Procedube. 


4.  What  Transfer  is  deemed  a  Mortgage. — 
Civil  Code,  Sec.  2925.  and  note. 

5.  cokveyaxce  absolute  may  be  6ii0wx  bt 
Parol  to  have  been  intended  as  a  Security. — 
Civil  Code,  Sec.  2925,  and  note;  Espinosa  vs.  Gregory, 
40  Cal.,  p.  61;  Jackson  vs.  Lodge,  36  Cal.,  p.  28; 
Hughes  vs.  Davis,  40  Cal.,  p.  119, 

6.  Mortgage  is  a  Lien  vpon  Everything  that 
WOULD  PASS  BY  Gkant.— Civil  Code,  Sec?.  2926, 2iH7, 
and  notes. 

7.  Right  of  the  Mortgagee  to  Possessiox. — 
Civil  Code,  Sec.  2927,  and  note. 

8.  Power  of  Sale  in  Mortgage. — Civil  Code, 
Sec.  2932,  and  note;  Canierais  vs.  Genella,  22  Cal.,  p. 
116;  Blockman  vs.  Fowler,  21  Cal.,  p.  326. 

9.  Assignment  of  Mortgage  carries  Debt. — 
Civil  Code,  See*  2936,  and  note. 

10.  Mortgage  does  not  Pass  the  Title. — Civil 
Code,  Sec.  2888;  Carpentier  v.s.  Brenbam,  40  Cal.,  p. 
221. 

11.  Parties  to  the  Action.— The  foreclosure  of 
the  first  mortgage,  in  an  action  to  which  the  holder  of 
a  junior  mortgage  was  not  a  party,  does  not  affect  the 
right  of  the  latter;  but  the  purchaser  at  the  sale  under 
the  first  mortgage  acquires  the  legal  title,  subject  only 
to  the  fien  of  the  junior  mortgage. — Carpentier  vs. 
Brenham,  40  Cal.,  p.  221.  If  one  purchase  the  mort- 
gaged premi>e3  pending  the  foreclosure  action,  before 
or  after  final  judgment,  n'ith  notice^  the  judgment  is 
binding  upon  him,  and  there  is  no  ground  for  setting 
aside  the  sale  or  opening  the  judgment. — Abadie  vs. 
Lobero,  36  Cal.,  p.  391.  Tlie  grantee  of  mortgaged 
premises  is  not  affected  by  the  sale  under  the  mortgage, 
if  the  foreclosure  action  was  commenced  after  the  con- 
veyance to  the  grantee,  unless  he  is  a  party  to  the 
action. — Bludworth  vs.  Lake,  33  Cal.,  p.  265.  Subse- 
quent incumbrancers  are  proper,  but  not  necessary  par- 
ties.— Carpentier  vs.  Brenham,  40  Cal.,  p.  221.  Wliere 
one  partner  executes  a  mortgage  upon  his  separate 
property  to  secure  a  debt  of  the  firm,  an  action  to  fore- 
close the  mortgage  may,  after  the  death  of  the  mort- 
gagor, be  maintained  against  his  executor,  without  any 
showing  by  the  plaintiff  that  the  partnership  is  insol- 
vent, or  that  he  has  pursued  his  remedy  upon  the  debt 
against  the  surviving  partner. — Saving  and  Loan 
Society  vs.  Gibb,  21  Cal.,  p.  595.  If  the  real  holders 
of  the  title  are  not  parties  to  the  action,  a  Court  of 
equity  will  allow  them  to  be  made  such  by  a  supple- 
mental complaint,  if  application  be  made  within  a  rea- 
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sonable  time. — Heyman  vs.  Lowell,  23  Cal.,p.  106;  see 
notes  to  Sees.  309,  378,  379,  ante. 

12.  AcrrioNS  against  Exkcutobs  and  Adminis- 
TRATORs. — The  creditor  of  the  estate  of  a  deceased 
person,  whose  debt  is  secured  by  morti^age,  may,  after 
having  presented  his  claim  for  allowance  tQ  the  execu- 
tor, whether  it  be  allowed  or  rejected,  proceed  to  fore- 
close his  mortgage  in  the  District  Court. — Willis  vs. 
Farely  et  als.,  24  Cal.,  p.  499;  Fallon  vs.  Butler,  21 
Cal.,  p.  24;  Pechaud  vs.  Rinquet,  21  Cal.,  p.  76. 

13.  Action  on  a  Dsbt  payable  in  Install- 
ments.— In  a  foreclosure  suit — the  debt  being  evidenced 
by  a  promissory  note  not  due  but  upon  which  the  inter- 
est was  payable  monthly — a  judgment  directing  the 
sale  of  the  premises  and  the  application  of  the  proceeds 
to  the  payment  of  the  principal  and  interest,  was  held 
erroneous;  the  judgment  should  have  been  for  the  sale 
of  so  much  of  the  premises  as  niight  be  necessary  to 
satisfy  the  interest  then  due. — Hunt  vs.  Dohrs,  39  Cal., 
p.  305.  If  the  debt  is  payable  in  installments,  the 
mortgagee  or  his  assignee  may  maintain  an  action  to 
foreclose  the  mortgage  when  the  Urst  installment  falls 
due  and  is  not  paid. — Grattan  vs.  Wiggins,  23  Cal.,  p. 
16;  see  Sec.  728,  post;  Taggart  vs.  San  Antonio  Ridge 
D.  &  M.  Co.,  18  Cal.,  p.  460. 

14.  Form  of  Jubomsnt.—AU  that  a  judgment 
under  this  section  need  or  ^ould  contain  is: 

1.  A  statement  of  the  amount  due  the  plaintiff ; 

2.  A  designation  of  the  defendants  who  are  person- 
ally liable  for  the  payment  of  the  debt; 

3.  A  direction  that  the  mortgaged  premises  (describ- 
ing them),  or  so  much  thereof  as  may  be  necessary,  be 
sold  according  to  law,  and  the  proceeds  applied  to  the 
payment  of  the  expenses  of  the  sale,  the  costs  of  the 
action,  and  the  debt. 

Nothing  further  is  required.  All  else  is  ministerial, 
and  is  expressly  regulated  by  statute,  which  is  not 
made  clearer  or  more  binding  by  being  copied  into  the 
judgment.  There  is,  under  our  system,  no  master  in 
chancery — no  master's  report — ^and  no  confirmation  of 
the  sale  by  the  Court.  That  mode  of  procedure  is 
wholly  foreign  to  our  system.  Under  Our  system  the 
Sheriff  is  furnished  jvith  a  certified  copy  of  the  judg- 
ment. Armed  with  this  process,  he  proceeds  to  sell 
the  mortgaged  premises  in  the  mode  and  manner,  and 
at  the  place  designated  in  the  Code,  for  the  sale  of  real 
property  under  judicial  process,  and  makes  return  of 
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hiB  proceedings,  as  in  case  of  an  execution  upon    a 
money  judgment.    If  it  appears  from  his  return  that 
the  amount  due  the  plaintiff  has  not  been  fully  paid  by 
the  sale,  the  Clerk  then  dockets  judgment  for  the 
balance  due  against  those  defendants  named  in  the 
judgment  as  being  personally  liable  for  the  debt,  with- 
out any  order  from  the  Court. — Per  Sanderson,  Justice, 
in  Levlston  ys.  Swan,  83  Cal.,  p.  483..  A  personal 
judgment  cannot  be    rendered   against   a   defendant 
until  the  balance  due  is  ascertained  by  the  Sheriff's 
return. — Hunt  vs.  Dohrs,  39  Cal.,  p.  304.    Cases  in 
which  it  was  held  that  a  personal  judgment  might  be 
taken;  but  compare  these  with  cases  cited,  supra^  and 
statutes  existing  at  the  time  of  the  decisions. — ^Bow* 
land  vs.  Leiby,  14  Cal.,  p.  156;  Englund  ts.  Lewis, 
25    Cal.,   p.  348;    Cormerais    vs.    Genella,  22    Cal., 
p.  116;    Chapin  vs.  Broder,  16    Cal.,  p.  403.      The 
omission    of  the   words   **be   sold'*  will   not    afiRKst 
the  judgment. — Moore  vs.  Semple,  11   Cal.,  p.  360. 
A  judgment  for  the  sale  of  the  premises,  where  the 
mortgagor  has  transferred  his  estate  in  the  premises 
previous  to  the  institution  of  the  suit,  and  his  grantee 
was  not  made  a  party,  Is  void  so  far  as  it  orders  a  sale. 
Boggs  vs.  Hargrave,  16  Cal.,  p.  559.    Where  defend- 
ants claiming  adversely  are  in  possession,  a  judgment 
directing  upon  the  sale  a  conveyance  of  the  fee  and  a 
delivery  of  possession  to  the  purchaser,  and  conferring 
upon  him,  until  redemption  made,  the  right  to  recover 
the  rents,  issues,  and  profits  of  the  land,  is  erroneous. 
In  such  case,  the  decree  must  be  limited  to  a  sale  of 
the  rights  and  interests  which  the  mortgagor  possessed 
at  the  date  of  his  mortgage,  leaving  the  purchaser  to 
assert  his  right  to  the  possession,  after  receiving  his 
conveyance  by  action. — San  Francisco  vs.  Lawton,  21 
Cal.,  p.  589;   18  Cal.,  p.  465;  Elias  vs.  Verdugo,  27 
Cal.,  p.  420;  Kelsey  vs.  Abbott,  13  Cal.,  p.  609.    The 
judgment  should  not  apportion  the  debt  among  the 
several  co-tenants  of  the  land  who  acquired  undivided 
interests  therein  at  the  same  time  and  subsequent  to 
the  execution  of  the  mortgage.— Perre  vs.  Castro,  14 
Cal.,  p.  531.    Where  the  proceedings  were  delayed  by 
agreement,  in  consideration  of  the  execution  of  a  sec- 
ond mortgage  on  other  property  in  which  third  parties 
joined  as  additional  security,  and  subsequently  plaintiff 
filed  a  supplemental  complaint  setting  up  the  second 
mortgage,  and  asking  a  sale  of  the  premises  described 
in  both  mortgages,  judgment  was  taken  by  do&ult  for 
the  debt,  and  the  Court  decreed  a  foreclosure  of  the 
several  mortgages  and  a  sale  of  the  property  conveyed, 
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and  directed  that  the  property  described  in  the  mort- 
gage executed  by  Reynolds  should  be  first  offered  for 
sale,  but  that  no  bid  should  be  received  for  a  less  sum 
than  tlie  full  amount  of  judgment  and  costs;  if  this 
sum  was  not  bid,  then  the  whole  property  included  in 
the  two  mortgages — from  Reynolds  and  from  Kirk  and 
Reynolds — was  to  be  sold  together.  The  judgment  was, 
on  appeal,  held  erroneous. — Raun  vs.  Reynolds,  11  Cal., 
p.  14.  A.  was  indebted  to  B.,  to  secure  which  indebt- 
edness the  latter  held  the  promissory  note  of  the  for- 
mer, and  it  was  agreed  that  A.  should  give  a  mortgage 
upon  real  estate  to  secure  the  indebtedness,  and  that  B. 
should  give  up  and  cancel  the  notes,  and  waive  all 
claim  upon  the  personal  responsibility  of  A.  It  was 
held!  that  in  an  action  to  foreclose  the  mortgage,  B. 
was  not  entitled  to  a  pei*sonal  judgment  against  A.  for 
any  balance  which  should  remain  unpaid  after  the  sale 
of  the  mortgaged  premises. — Moore  vs.  Reynolds,  1 
Cal.,  p.  251.  The  judgment  should  not  direct  that 
the  Sheriff  execute  a  deed  to  the  purchaser  on  the 
sale,  the  land  sold  being  subject  to  redemption  in 
six  months. — Harlan  vs.  Smith,  6  Cal.,  p.  174.  If  the 
judgment  is  by  default,  the  relief  given  should  not 
exceed  that  demanded  in  the  complaint. — Raun  vs. 
Reynolds,  11  Cal.,  p.  14.  A  referee  may  be  appointed 
to  compute  the  amount  duo.-^Guy  vs.  Franklin,  5  Cal., 
p.  416. 

15.  Special  Cases  in  which  Relief  from  erro- 
neous OR  void  Judgments  were  Granted.— Good- 
enow  vs.  Ewer,  16  Cal.,  p.  461;  Burton  vs.  Lies,  21 
Cal.,  p.  87i  Boggs  vs.  Hargrave,  16  Cal.,  p.  566;  Levis- 
ton  vs.  Swan,  33  Cal.,  p.  483;  Phelan  vs.  Olney,  6  Cal., 
p.  478;  Raun  vs.  Reynolds,  15  Cal.,  p.  468. 

16.  Eff>:ct  of  Judgment. — See  Subd.  11  of  thia 
note. — Goodenow  vs.  Ewer,  16  Cal.,  p.  461;  Shores  vs. 
Scott  River  Co.,  21  Cal.,  p.  135;  Montgomery  vs.  Mid- 
dlemas,  21  Cal.,  p.  103;  Branham  vs.  San  Jos4, 21  Cal., 
p.  585;  San  Francisco  vs.  Lawton,  18  Cal.,  p.  465; 
Bludworth  vs.  Lake,  33  Cal.,  p.  265;  Skinner  vs.  Buck, 
29  Cal.,  p.  253;  Burton  vs.  Lies,  21  Cal.,  p.  87;  Christy 
vs.  Dana,  34  Cal.,  p.  548. 

17.  Effect  of  Death  of  Mortgagor  after  Judg- 
ment.— Nagle  vs.  Macy,  9  Cal.,  p.  426;  Cowell  vs. 
Buckelew,  14  Cal.,  p.  640. 

18.  Order  of  Sale. — Sheriff  cannot  make  the  sale 
without  an  order  of  sale. — Heyman  vs.  Babcock,  80 
Cal.,  p.  367.  Copy  of  judgment  constitutes  the  order. 
Leviston  vs.  Swan,  33  Cal.,  p.  483.  Alias  order  may 
issue. — Shores  vs.  Scott  River  Water  Co.,  17  Cal.,  p. 
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626,    Statute  of  Limitation  how  far  applicable. — Bow- 
ers vs.  Crary,  30  Cal.,  p.  621. 

19.  Sale. — Property  must  be  sold  in  parcels,  and 
property  included  in  the  first  mortgage  should  be 
exhausted  before  recourse  is  had  to  the  second. — Saun 
vs.  Reynolds,  11  Cal.,  p.  14;  Shores  vs.  Scott  River 
Water  Co.,  17  Cal.,  p.  629.  Sale  should  be  made  by 
the  Sheriff,  unless  the  judgment  contains  directions  to 
the  contrary. — Hey  man  vs.  Babcock,  30  Cal.,  p.  367. 

20.  Costs  and  Counsel  Fees. — Where  the  mort- 
gage provided  for  the  payment  of  costs  and  counsel 
fees,  not  exceeding  five  per  cent  on  the  amount  due,  it 
was  held:  that  the  limitation  applied  to  counsel  fees 
alone. — Gronfier  vs.  Mintum,  5  Cal.,  p.  492.  See  Car- 
riers vs.  Minturn,  5  Cal.,  p.  435. 

21.  Redemption  —  Geneballt. — Mont^meiy  ts, 
Tutt,  11  Cal.,  p.  307;  Dewey  vs.  Lutson,  6  Cal.,  p.  609; 
McMillan  vs.  Richards,  9  Cal.,  p.  365;  McDennott  vs. 
Burke,  16  Cal.,  p.  580;  Goodenow  vs.  Ewer,  16  CaK,  p. 
461;  Dubenspeck  vs.  Piatt,  22  Cal.,  p.  330;  Bludworth 
vs.-  Lake,  33  Cal.,  pp.  255-265;  Alexander  vs.  Green- 
wood, 24  Cal.,  p.  506;  Cowing  vs.  Kogers,  24  Cal.,  p. 
648;  Espinosa  vs.  Gregory,  40  Cal.,  p.  61;  Jackson  ts. 
Lodge,  36  Cal.,  p.  28;  Hughes  vs.  Davis,  40  Cal.,  p. 
119;  Cunningham  vs.  Hawkins,  24  Cal.,  p.  403;  27  id., 
p.  603. 

22.  Writs  of  Assistance. — A  writ  of  assistance  is 
the  proper  remedy  to  place  the  purchaser  in  possession, 
after  Sheriff's  deed. — Keynolds  vs.  Harris,  14  Cal.,  p. 
677;  Montgomery  vs.  Tutt,  11  Cal.,  p.  190;  Wolfe  vs. 
Fleischacker,  5  Cal.,  p.  244;  Skinner  vs.  Beatty,  16 
Cal.,  p.  156;  Montgomery  vs.  Middlemass,  21  Cal.,  p. 
103.  When  it  will  be  issued. — Frisbie  vs.  Fogarty,  34 
Cal.,  p.  11;  Skinner  vs.  Beatty,  16  Cal.,  p.  156;  Mont- 
gomery vs.  Middlemass,  21  Cal.,  p.  103;  Montgomery 
vs.  Byers,  21  Cal.,  p.  107.  It  will  be  issued,  although 
the  judgment  contain  no  direction  to  that  effect. — ^Hom 
vs.  Volcano  Water  Co.,  18  Cal.,  p.  141;  Montgomery  vs. 
Middlemass,  21  Cal.,  p.  103.  When  it  will  not  be  issued. 
Burton  vs.  Lies,  21  Cal.,  p.  77;  Harlan  vs.  Rackerby, 
24  Cal.,  p.  561;  Stienbach  vs.  Leese,  27  Cal.,  p.  295; 
Chapman  vs.  Thomburg,  23  Cal.,  p.  48. 

23.  Beceivers  in  Mobtgaoe  Cases. — See  Subd. 
3  of  note  to  Sec.  564  of  this  Code. 

24.  Collateral  ATTACKs.--The  title  acquired  by 
the  purchaser  under  a  foreclosure  sale  cannot  be  im- 
peached collaterally  for  irregularity  in  the  proceedings 
on  sale.— Nagle  vs.  Macy,  9  Cal.,  p.  426.    Generally.— 
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Alderson  vs.  Bell,  9  Gal.,  p.  S21;  Hays  vs.  Shattuck, 
21  Cal.,  p.  51. 

25.  Grantees  of  the  Mortqaqob  may  plead 
Statutes  of  Limitation.— Grattan  vs.  Wiggins,  23 
Cal.,  p.  16;  McCarthy  vs.  White,  21  Cal.,  p.  495;  Low 
vs.  Allen,  26  Cal.,  p.  141;  Lent  vs.  Shear,  26  Cal.,  p. 
361.      • 

26.  Caveat  Emptor— How  far  applicable  to 
Foreclosure  Sales.— Boggs  vs.  Hargrave,  16  Cal., 
p.  564. 

27.  Generally.— Mortgage  of  public  lands  when 
title  is  subsequently  acquired. — Christy  vs.  Dana,  34 
Cal.,  p.  548.  If,  through  inadvertence  or  mistake,  sat- 
isfaction of  mortgage  has  been  entered  of  record,  a 
Judgment,  foreclosing  the  mortgage  without  first  set- 
ting aside  the  satisfaction,  is  erroneous. — Russell  vs. 
Mixer,  39  Cal.,  p.  504.  Whether  a  tender  by  a  subse- 
quent mortgagee,  of  the  sum  due  on  a  prior  mortg^^^, 
if  made  after  the  law  day  of  the  mortgage,  witl  .ut 
keeping  the  tender  good,  was  discussed  but  not  dec).ed 
in  Ketchum  vs.  Crippen,  37  Cal.,  p.  223.  If,  at  no 
time  of  the  making  of  a  promissory  note,  the  maker 
also  gives  the  payee  a  bill  of  sale  of  personal  property 
by  way  of  mortgage  to  secure  the  note,  and  also 
deliver  possession  of  the  property,  the  maker  has  a 
right  to  have  the  propeHy  mortgaged  applied  in  satis- 
faction of  the  debt;  and  if  the  payee  sells  any  of  the 
property,  he  has  a  right  to  have  the  proceeds  or  value 
applied  toward  the  satisfaction  of  the  debt; — McGarvey 
vs.  Hall,  23  Cal.,  p.  140.  A.  commenced  an  action 
against  B.  to  foreclose  a  mortgage  given  to  secure  a 
debt.  On  motion  of  A.'s  attorney,  the  prayer  for  fore- 
closure of  the  mortgage  and  sale  of  the  property  was 
stricken  out  and  a  money  judgment  taken.  On  appeal, 
it  was  held:  that  this  was  an  abandonment  and  waiver 
of  A.*s  right  to  a  foreclosure  and  sale  of  the  mortgaged 
property. — Ladd  vs.  Buggies,  23  Cal.,  p.  232.  The 
mortgagee  of  real  estate  can  maintain  an  action  to 
recover  damages  for  wrongful  and  fraudulent  injuries 
done  to  the  mortgaged  property,  by  which  security  of 
the  mortgage  has  been  impaired. — Robinson  vs.  Rus- 
sell, 24  Cal.,  p.  472;  Buckow  vs.  Swift,  27  Cal.,  p.  434. 

727.     (§  247.)     If  there  be  surplus  money  remain-  Sarpim 

,  ,  ,  money 

ing,  after  payment  of  the  amount  due  on  the  mort-  %>  *>•  .^. 
gage,  lien,  or  incumbrance,  with  costs,  the  Court  may  in  Court 
cause  the  same  to  be  paid  to  the  person  entitled  to  it, 
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and  in  the  meantime  may  direct  it  to  be  depodted  in 
Court. 

728.  (§  248.)  If  the  debt  for  which  the  mortgage, 
lien,  or  incumbrance  is  held  is  not  all  due,  so  soon  as 
sufficient  of  the  property  has  been  sold  to  pay  the 
amount  due,  with  costs,  the  sale  must  cease;  and  after- 
wards, as  often  as  more  becomes  due,  for  principal  or 
interest,  the  Court  may,  on  motion,  order  more  to  be 
sold.  But  if  the  property  cannot  be  sold  in  poitioni^, 
without  injuiy  to  the  parties,  the  whole  may  be  ordered 
to  be  sold  in  the  first  instance,  and  the  entire  debt  and 
costs  paid,  there  being  a  rebate  of  interest  where  such 
rebate  is  proper. 

\  NoTK.— Grattan  vs.  "Wiggins,  23  Cal.,  p.  16.    See 

Subd.  13,  of  note  to  Sec.  726,  ante. 


CHAPTER  11. 

ACTIONS  FOR  NUISANCE,  WASTE,  AND  WILLFUL  TRESPASS,  IN 
CERTAIN  CASES,  ON  REAL  PROPERTY. 

Section  731.  Nuisance  defined,  and  actions  for. 

732.  "Waste,  actions  for. 

733.  Trespass  for  cutting  or  canning  away  trees,  etc.,  actions 

for. 

734.  Measure  of  damages  in  certain  cases  under  the  last 

section. 
736.  Damages  in  actions  for  forcible  entry,  etc.,  may  be 
trebled. 

Naisance         73 1 .    (§  249.)   Any  thi  ng  which  is  inj  urious  to  health, 
and  aodons  or  indecent,  or  offensive  to  the  senses,  or  an  obstruc- 

for.  ' 

tion  to  the  free  use  of  property,  so  as  to  interfere  with 
the  comfortable  enjoyment  of  life  or  property,  is  a  nui- 
sance, and  the  subject  of  an  action.  Such  action  may 
be  brought  by  any  person  whose  property  is  injuriously 
aftected,  or  whose  personal  enjoyment  is  lessened  by  the 
nuisance;  and  by  the  judgment  the  nuisance  may  be 
enjoined  or  abated,  as  well  as  damages  recovered. 


Code  of  Civil  Procedure.  655 

KoTE.— 1.  Nuisance  Defined. — "  A  nuigance  con- 
sists in  unlawfully  doing  an  act,  or  omitting  to  perform 
a  duty,  which  act  or  omission  either:  1.  Annoys,  in- 
jures, or  endangers  the  comfort,  repose,  health,  or  safety 
of  others;  or,  2.  Offends  decency;  or,  3.  Unlawfully 
interferes  with,  obstructs,  or  tends  to  obstruct,  or  ren- 
ders dangerous  for  passage,  any  lake,  or  navigable 
river,  bay,  stream,  canal,  or  basin,  or  any  public  park, 
square,  street,  or  highway;  or,  4.  In  any  way  renders 
other  persons  insecure  in  life,  or  in  the  use  of  prop- 
erty/'—Civil  Code  of  California,  Annotated  Edition, 
Vol.  II,  p.  475,  Sec.  3479. 

**This  definition  corresponds  with  that  given  of 
public  nuisance,  in  the  Penal  Code,  Sec.  371,  except 
that  it  is  modified  to  embrace  private  nuisance  also. 
Numerous  authorities  on  the  different  branches  of 
the  definition  are  collected  in  a  note  to  the  section  of 
the  Penal  Code  referred  to,  which  is  also  given  here, 
pointing  to  the  subdivisions. — See,  also.  People  vs. 
Vanderbilt,  26  N.  Y.,  p.  287;  25  How.  Pr.,  p.  139;  38 
Barb.,  p.  282;  Niagara  Palls  International  Bridge  Co. 
vs.  Great  Western  R.  R.  Co.,  3^  Barb.,  p.  212.  The 
following  are  the  leading  decisions  which  support  the 
several  clauses  of  the  definition  in  the  text. 

''Subd,  1.— Rex  vs.  Wigg,  Sall^.,  p.  460;  2  Ld.  Raym., 
p.  1163;  Rex  vs.  Pierce,  2  Show.,  p.  327;  Rex  vs. 
Wharton,  12  Mod.,  p.  510;  Rex  vs.  Smith,  1  Stra.,  p. 
704;  Rex  vs.  Moore,  3  Bam.  &  Ad.,  p.  184;  Rex  vs. 
White,  1  Burr,  p.  333;  Rex  vs.  Davey,  5  Esp.,  p.  217; 
Rex  vs.  Lloyd,  4  id.,  p.  200;  Rex  vs.  Neil,  2  Carr  & 
P.,  p.  485;  Putnam  vs.  Payne,  13  Johns.,  p.  312; 
Hinckley  vs.  Emerson,  4  Cow.,  p.  351;  State  vs.  Bald- 
win, 1  Dev.  &  B.,  p.  195;  Commonwealth  vs.  Brown, 
13  Mete.,  p.  8(>5;  Reg.  vs.  Lester,  3  Jur.  (N.  S.),  p. 
670;  Douglass  vs.  State,  4  Wise,  p..387. 

''Subd.  2.— State  vs.  Bertheol,6Blackf.,p.474;  State 
vs.  Purse,  4  McCord,  p.  472;  Crane  vs.  State,  3  Ind., 
p.  103. 

^'Subd.  3.— HalPs  Case,  Vent.,  p.  196;  1  Mod., p.  76; 
2  Keb.,  p.  846;  Rex  vs.  Leach,  6  Mod.,  p.  145;  id.,  p. 
155;  Rox  vs.  Grosvenor,  2  Stark.,  p.  511;  Rex  vs.  Hol- 
lis,  id.,  p.  536;  Rex  vs.  Webb,  1  Ld.  Raym.,  p.  737; 
Rex  vs.  Russell,  6  Bam.  &  C,  p.  566;  Rex  vs.  Traf- 
ford,  1  Barn.  &  Ad.,  p.  874;  Rex  vs.  Watts,  2  Esp.,  p. 
675;  Rex  vs.  Tindall,  1  Nev.  &  P.,  p.  719;  6  Ad.  &  E., 
p.  143;  W.  W.  &  D.,  p.  316;  Rex  vs.  Ward,  4  Ad.  & 
E.,  p.  384;  1  Har.  &  W.,  p.  703;  Rex  vs.  Pease,  4 
Bam.  &  Ad.,  p.  30;  Rex  vs.  Morris,  1  Bam.  &  Ad.,  p. 
441;  Reg.  vs.  Botfield,  1  Carr.  &  M.,  p.  151;  Rex  vs. 
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Smith,  4  £sp.,  p.  109;  Rex  vs.  Canfield,  6  Esp.,  p.  136; 
Rex  vs.  Sarmon,  1  Burr.,  p.  516;   Rex  vs.  Cross,  3 
Gamp.,  p.  224;  Rex  vs.  Russel,  6  East.,  p.  427;  2  Smith, 
p.  424;  Rex  vs.  Jones,  3  Camp.,  p.  280;  Rex  vs.  Car- 
lile,  6  Carr.  &  P.,  p.  637;  Rex  vs.  Gregory,  2  Nev.  & 
M.,  p.  478;  5  Barn.  &  Ad.,  p.  555;  Reg.  vs.  Scott,  2 
Gale  &  D.,  p.  729;  8  Ad.  &  £.  (N.  S.),  p.  543;  3  lUilw. 
Gas.,  p.  187;  Reg.  vs.  Betts,  22  Eng.  L.  &  Eq.,  p.  240; 
People  vs.  Lawson,  17  Johns.,  p.  276;  People  ts.  Cun- 
ningham, 1  Den.,  p.  524;  Renwick  vs.  Morris,  7  Hill, 
p.  575;  Harlon  vs.  Humiston,  6  Gow.,  p.  189;  Lansing 
vs.  Smith,  8  id,,  p.  146;  Dygert  vs.  Schenck,  23  "Wend., 
p.  446;  Drake  vs.  Rogers,  3  Hill,  p.  604;  People  vs. 
Lambicr,  5  Den.,  p.  9;  Moi>hier  vs.  Utica  and  Schenec- 
tady R.  R.  Go.,  8  Barb.,  p.  427;  Hart  vs.  Mayor,  etc., 
of  Albany,  9  Wend.,  p.  671;  Hecker  vs.  N.  Y.  Bal- 
ance Dry  Dock  Go.,  13  How.  Pr.,  p.  549;  and  see  same 
vs.  same,  24  Barb.,  p.  215;  Peckbam  vs.  Henderson, 
27  Barb.,  p.  207;  People  vs.  Vanderbilt,  24  How.  Pr., 
p.  301;  Wetmore  vs.  Atlantic  White  Lead  Co.,  37 
Barb.,  p.  70;  Commonwealth  vs.  Wright,  Thach.  Cr. 
Cs.,  p.  211;   Commonwealth  vs.  Gowen,  7  Mass.,  p. 
878;  State  vs.  Spainhour,  2  Dev.  &  B.,  p.  547;  Com- 
monwealth vs.  Tucker,  2  Pick.,  p.  44;  Commonwealth 
vs.  Webb,  6  Rand.,  p.  726;  State  vs.  Godfrey,  3  Fairf., 
p.  361;  Commonwealth  vs.  Ruggles,  10  Mass.,  p.  391; 
State  vs.  Mobley,  1  McMullan,  p.  44;  State  vs.  Brown, 
16  Conn.,  p.  54;  Elkins  vs.  State,  2  Humph.,  p.  543; 
Sin^son  vs.  State,  10  Yerg.,  p.  525;  State  vs.  Miskim- 
mons,  2  Garter,  p.  440;  Commonwealth  vs.  Rush,  14 
Penn.  St.,  p.  186;  State  vs.  Morris  and  Essex  R.  R. 
Co.,  3  Zabr.,  p.  360;  Commonwealth  vs.  Bowman,  3 
Barr,  p.  202;  Commonwealth  vs.  MilHman,  13  Serg.  & 
R.,  p.  403;  Commonwealth  vs.  Chapin,  5  Pick.,  p.  199; 
State  vs.  Hunter,  5  Ired.,  p.  369;  State  vs.  Commis- 
sioners, 3  Hill  (So.  Car.),  p.  149;  State  vs.  Yarrell,  12 
Ired.,  p.  130;  State  vs.  Duncan,  1  McCord,  p.  40i; 
State  vs.  Thompson,  2  Strobh.,  p.  12;  Commonwealth 
vs.  Elburger,  1  Whart.,  p.  469;  State  vs.  Atkinson,  24 
Vt.,  p.  448;    Newark  Plankroad    Co.  vs.  Elmer,  1 
Strookt.,  p.  754;  Attorney  General  vs.  Hudson  River 
R.  R.  Co.,  id.,  p.  526;  Works  vs.  Junction  R.  R.  Co., 
5  McLean,  p.  425;  State  vs.  Phipps,  4  Ind.,  p.  515; 
State  vs.  Freeport,  43  Me.,  p.  193, 

"  Subd.  4.— Rex  vs.  White,  Burr.,  p.  333;  Rex  vs. 
Smith,  Stra.,  p.  703;  White  vs.  Cohen,  19  Eng.  L.  & 
Eq.,  p.  146;  Catlin  vs.  Valentine,  9  Paige,  p.  576; 
Brady  vs.  Weeks,  3  Barb.,  p.  157;  Prescott's  Case,  2 
City  Hall  Rec.,  p.  161;  Prout*s  Case,  4  id.,  p.  481; 
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Lyncli'a  Case,  6  id.,  p.  61;  People  vs.  Townsend,  3  Hill, 
p.  479;  Hackney  vs.  State,  8  Ind.,  p.  494;  State  vs. 
Wetherall,  6  Harring.,  p.  487;  3  lilackst.  Comm.,  p. 
216;  Bell's  Sc.  Law  Diet.,  Title  *  Nuisance.' 

**  The  following:  are  intended  to  be  excluded  from  the 
definition,  because  they  have  been  decided  not  to  be 
nuisances  upon  grounds  deemed  to  be  sufficient:  Exer- 
cising banking  privileges  without  authority. — Attorney 
General  vs.  Bank  of  Niagara,  Hopk.,  p.  3^.  An  im- 
migrant depot,  if  not  kept  in  an  improper  manner. — 
Fhoenix  vs.  Commissioners  of  Emigration,  1  Abbott's 
Pr.,  p.  466.  A  person  sick  of  a  contagious  disease, 
if  not  needlessly  exposed  so  as  to  endanger  the  pub- 
lic—Boom vs.  City  of  Utica,  2  Barb.,  p.  104.  Several 
offenses  which  in  the  Penal  Code  are  made  the  subject 
of  specillc  provisions,  have  been  held  indictable  under 
the  common  law  definition  of  nuisance.  See  as  to 
throwing  gas  tar  into  public  streams. — Rex  vs.  Mead- 
ley,  6  Carr.  &  P.,  p.  292.  As  to>obstructing  railways. — 
Sec.  587,  Penal  Code;  Rex  vs.  Holroyd,  2  M.  &  Rob., 
p.  339.  As  to  keeping  gunpowder. — Sec.  375,  Penal 
Code;  Rex  vs.  Taylor,  2  Stra.,  p.  1167;  People  vs. 
Sands,  1  Johns.,  p.  78;  Myers  vs.  Malcolm,  6  Hill.,  p. 
292.  As  to  establishment  for  gaming  and  other  use- 
less sports. — Sees.  330-335,  Penal  Code;  Tanner  vs. 
Trustees  of  Albion,  5  Hill,  p.  121;  Updike  vs.  Camp- 
bell, 4  E.  D.  Smith,  p.  570;  State  vs.  Doom,  R.  M. 
Charlt.,  p.  1;  State  vs.  Haines,  30  Maine,  p.  65.  As  to 
other  disorderly  houses. — Sec.  316^  Penal  Code;  Smith 
vs.  Commonwealth,  6  B.  Monr.,  p.  21;  BloomhufT  vs. 
State,  8  Blackf.,  p.  205;  State  vs.  Bailey,  1  Fost.,  p. 
343;  Rex  vs.  Williams,  1  Salk.,  p.  384;  Hackney  vs. 
State,  8  Ind.,  p.  494.  As  to  dangerous  driving  through 
public  streets. — Sec.  396,  Penal  Code;  U.  S.  vs.  Hart, 
Pet.  C.  C,  p.  390.  As  to  exposure  of  the  person. — 
Sec.  311,  Penal  Code;  Reg.  vs.  Webb,  1  Den.  C.  C. 
R.,  p.  338;  13  Jur.,  p.  42;  18  Law  J.  (M.  C),  p.  39; 
As  to  digging  up  or  injuring  highways. — Sec.  588, 
Penal  Code;  Reg.  vs.  Sheffield  Gas  Consumers'  Co.,  , 
22  Eng.  L.  and  Eq.,  p.  200;  State  vs.  Peckhard,  5  Har- 
ring., p.  500.  As  to  neglect  to  keep  ferry  in  repair. — 
State  vs.  Willis,  Busb.,  p.  223.  As  to  profane  swear- 
ing.—State  vs.  Graham,  3  Sneed.,  p.  134.  Consult, 
also,  upon  other  branches  of  the  criminal  law  relative 
to  what  are  nuisances,  the  following:  Rex  vs.  Wigg,  1 
Ld.  Raym.,  p.  737;  Rex  vs.  Village  of  Hornsey,  1  Ro., 
p.  406;  Anon.,  12  Mod.,  p.  342;  Rex  vs.  Record,  2 
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Show.,  p.  216;  Rex  vs.  Dunraven,  W.  W.  &  D.,  p. 
577;  Rex  vs.  Cross,  2  Carr.  &  P.,  p.  483;  Rex  vs.  Ne- 
ville, Peake,  p.  93;  Rex  vs.  Watts,  Mood.  &  M.,  p. 
28X;  Wetmore  vs.  Tracy,  14  Wend.,  p.  250;  Harris  vs. 
Thompson,  9  Barb.,  p.  350;  Plant  vs.  Long  Island  R. 
R.  Co.,  10  id.,  p.  20;  Leigh  vs.  Westervelt,  2  Duer,  p. 
618;  Williams  vs.  N.  Y.  Central  R.  R.  Co.,  18  Barb., 
p.  222;  Lynch*s  Case,  6  City  Hall  Rec.,  p.  61;  Dygeit 
vs.  Schenck,  23  Wend.,  p.  446;  People  vs.  Cunning- 
ham, 1  Den.,  p.  424;  Rcnwick  vs.  Morris,  7  Hill,  p. 
575;  Peckham  vs.  Henderson,  27  Barb.,  p.  207;  State 
vs.  Commissioners,  Riley,  p.  146;  Ellis  vs.  State,  7 
Blackf.,  p.  534;  Works  vs.  Junction  Railroad,  5  Mc- 
Lean, p.  425;  Douglas  vs.  State,  4  Wise,  p.  387; 
Commonwealth  vs.  Upton,  6  Gray,  p.  473. 

**  What  constitutes  a  technical  nuisance  is  hardly  capa- 
ble of  a  precise  definition;  the  law  is  best  explained  by 
particular  instances  of  annoyance  or  injury  adjudged 
to  be  or  not  to  be  a  nuisance.    An  action  may  be  main- 
tained where  the  enjoyment  of  property  is  destroyed  or 
substantially  injured  or  depreciated. — Cropsy  vs.  Mur- 
phy, 1  Hilt.,  p.  126;  and  per  Knight  Bruce,  V.  C,  in 
Walter  vs.  Telfe,  4  De  G.  &  S.,  p.  315,  this  language 
is  held:  *  Is  the  inconvenience  more  than  fanciful,  or 
one  of  mere  delicacy  or  fastidiousness,  as  an  inconve- 
nience materially  interfering  with  the  ordinary  comfort 
physically  of  human  existence,  not  merely  according 
to  elegant  or  dainty  modes  and  habits  of  living,  bat 
according  to  plain,  sober,  and  simple  notions  among 
the  English  people.'    See  Garrison  vs.  State,  14  Ind., 
p.  287;  Columbus,  etc.,  vs.  Finland,  12  Ohio  (N.S.),p. 
402.    In  regard  to  the  remedy  by  injunction,  it  is  true, 
the  loss  of  health,  the  enjoyment  of  quiet  and  repose, 
and  the  comforts  of  home,  cannot  be  restored  or  com- 
pensated in  money. — 1  Hilliard  on  Torts,  pp.  549,  550, 
et  seq.    A  private  action  may  not  be  sustained  for  a 
public  nuisance  without  proving  special  and  peculiar 
damage. — Harrower   vs.    Ritson,    37   Barb.,  p.  301; 
Crommelin  vs.  Coxe,  30  Ala.,  p.  318;  Mechling  vs. 
Kittanning,  etc.,  1  Grant,  p.  416.    Finding  a  proposed 
railroad  *  will  be  specially  injurious  to  the  property  ot 
the  plaintiffs,  and  other  property  similarly  situated,* 
shows  a  special  and  direct  injury  to  each  of  the  plain- 
tiffs, severally,  not  a  remote  one,  and  not  merely  a 
public    nuisance.— Nidlan  vs.  Sharp,  27  N.  Y.  (13 
Smith),  p.  612.    The   case  of  Silton  vs.  De  Held,  2 
Sim.,  p.  145,  elaborately  and  exhaustively  discusses  the 
whole  subject.    Such  nuisances  equity  will  restrain  by 
injunction.— Hamilton  vs.  Whitridge,  11  Md.,  p.  128; 
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Penn.  vs.  Wheeling,  etc.,   13  How.,  p.  519.     Some 
instances  arc  here  given  of  what  are  adjudged  nui- 
sances (see  1  Billiard  on  Torts,  p.  557),  public  and 
private,  or  either:  An  offensive  smell;  anything  offen^ 
sive  to  decency — as  a  distillery,  with  sties  and  hogs,  or 
offkl,  rendering  waters  unwholesome,  etc.    Acts  render- 
ing waters  less  pure  which  are  used  for  the  ordinary 
purposes  of  life,  fat  boiling  establishments,  soap  boil- 
ing, stables,  sties,  and  slaughter  pens,  though  not  nec- 
eiisarily  nuisances,  may  be  so  built  and  so  kept  as  to 
become  such.    So  a  livery  stable  near  a  hotel,  powder 
magazine  in  a  large  city,  slaughter  houses,  and  melt- 
ing houses  in  cities;  so  dwellivg  houses,  cut  up  into 
small  apartments  and  crowded  with  poor  people  in  filthy 
condition,  calculated  to  breed  disease;  and  it  may,  by 
those  thereby  annoyed,  be  abated  by  tearing  it  down, 
especially  during  prevalence  of  disease  like  Asiatic 
cholera.    But  a  person  sick  in  his  own  house  or  at  suit- 
able apartments  in  a  hotel  or  boarding  house  is  not  a 
nuisance.    These  are  a  few  instances  of  the  great  many 
nuisances  which  maybe  abated  and  enjoined.    A  more 
extended  enumeration  of  adjudged  nuisances  may  bo 
found  by  consulting  1  Hilliard  on  Torts,  p.  557,  et  seq., 
and  California  digest  of  decisions,  Title  *  Nuisance.' 
Any  one  of  a  community  injured  by  a  nuisance  may 
abate  it,  he  being  presumed    to  be  aggrieved  by  it, 
whether  he  is  or  not. — Gunter  vs.  Geary,  1  Cal.,p.  462. 
House  on  fire,  a  nuisance  to  those  near  it,  and  may  be 
abated  on  special  grounds. — Surocco  vs.  Geary,  8  Cal., 
p.  69.    Overflowing  mining  claim  by  a  dam  of  defend- 
ants, a  nuisa^ice^  which  may  be  abated  entirely,  or 
lowered  to  prevent  overflow. — Ramsey  vs.  Chandler,  3 
Cal.,  p.  90. 

"  Adjudoeb  Nuisances  in  California  cases:  Erect- 
ing house  in  highway, — Vol.  1,  p.  467.  Diversion  of 
watercourse,  a  private  nuisance. — Tuol.  W.  Co.  vs. 
Chapman,  3  id.,  p.  392.  To  tutm  aside  a  useful,  or  on 
a  destructive,  element — Parke  vs.  Kilham,  8  id.,  p.  77. 
Whether  wharf  public  nuisance,  question  of  fact. — 
Peop.  vs.  Davidson,  30  id.,  p.  376.  Toll  gate  onpublic 
way.—E\  Dorado  Co.  vs.  Davidson,  30  id.,  p.  520. 
House  on  fire, — Surocco  vs.  Geary,  3  Cal.,  p.  69. 
What  not  nuisance  (mill,  whcfn  built). — 3  id.,  p.  238. 
Burden  of  proof  of  nuisance,  in  street  railroad  case, 
regarding  switches. — Carson  vs.  Cen.  R.  R.  Co.,  35  id., 
p.  325.  Public  may  be  private  nuisance,  and  the  in- 
jured party  may  maintain  action  therefor. — Yolo  Co. 
vs.  City  of  Sacramento,  36  id.,  p.  193.  When  not 
responsible  /or.— Brown  vs.  McAlister,  39  id.,  p.  573. 
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Junsdiction  of  County  Court,  in  Grigeby  vs.  The 
Clear  Lake  Water  Co.,  40  id.,  p.  396;  see  Sec.  731 
(§  249),  Co.  Civ.  Pro.  Cal.;  Stone  vs.  Bumpus,  40  id., 
p.  428."    See,  also,  Sees.  3480,  3481,  Civil  Code. 

2.  Nothing  done  under  express  authority  of 
Statute  is  a  Nuisance. — Civil  Code  of  California, 
•  Annotated  Edition,  Vol.  II,  p.  481,  Sec.  3482: 

**  Harris  vs.  Thompson,  9  Barb.,  p.  350;  Plant  vs. 
Long  Island  K.  R.  Co.,  10  id.,  p.  25;  Leigh  vs.  West- 
ervelt,  2  Duer,  p.  618;  Williams  vs.  N.  Y.  Central  R. 
B.  Co.>  18  Barb.,  p.  222;  compare  Renwick  vs.  Morris, 
7  Hill,  p,  576;  Clark  vs.  Mayor,  etc.,  of  Syracuse,  13 
,  J^arb.,  p.  32.    A  municipal  corporation  may  commit 

a  nuisance. — 2  HilUard  on  Torts,  p.  405.    Particular 
instances  are  enumerated  in  the  following  cases:  Del- 
monico  vs.  New  York,  1  Sandf.,  p.  222;  Browervs. 
New  York,  30  Barb.,  p.  254;  Stein  vs.  Burden,  24  Ala., 
p.  130;  Akron  vs.  McComb,  18  Ohio,  p.  229;  Howell 
vs.  Buffalo,  15  N.  Y.,  p.  512;   Ross  vs.  Madison,  1 
Cart.,  p.  381;  Dayton  vs.  Pease,  4  Ohio  (N.  S.),  p.  80; 
Stone  vs.  Augusta,  46  Me.,  p.  227;  Conrad  vs.  Trustees, 
etc.,  16  N.  Y.  (2  Smith),  p.  158;  Weightman  vs.  Wash- 
ington, 1  Black,  p.  39;  Loyd  vs.  New  York,  1  Seld.,p. 
369;  Lacour  vs.  New  York,  3  Duer,  p.  406.    On  the 
other  hand,  the  general  rule  is  stated  to  be,  that  an 
action  does  not  lie  against  a  municipal  corporation  for 
neglect  of  duty  imposed  by  a  general  law  and  not  by 
its  charter,  unless  authorized  by  statute,  etc. — See  2 
Hilliard  on  Torts,  p.  406,  Sec.  2a,  text  and  notes  with 
cases;  see,  also,  1  Hilliard  on  Torts,  pp.  550-52,  Sees. 
4-4a.    *  The  principle  is  laid  down,  that  if  one  cany 
on  a  lawful  business  in  such  a  manner  as  to  prove  a 
nuisance  to  his  neighbor,  he  is  answerable  for  the  dam- 
ages.—Fish  vs.  Dodge,  4  Denio,  p.  311.    But  it  is  also 
said,  thai  which  is  authorized  6y  an  Act  of  the  Legis- 
lature cannot  be  a  nuisance.' — Per  Hand,  J.;  Trustees, 
etc.,  vs.  Utica,  etc.,  6  Barb.,  p.  313;  Stoughton  vs. 
State,  6  Wis.,  p.  291;   Hatch  vs.  Vermont,  etc.,  2 
Wms.,  p.  142;  see  Corn  vs.  Reed,  34  Penn.,  p.  275; 
Samuel  vs.  Mayor,  etc.,  3  Sneed,  p.  298;  People  ▼& 
Law,  34  Barb.,  p.  494;  Call  vs.  Allen,  1  Allen,  p.  137; 
Butler  vs.  State,  6  Ind.,  p.  165;  and  other  notes  there 
to  be  found.*' 
3.  Successive  Owners— Who  Neglect  to  Abate 
^  A  Continuing  Nuisance  Liable.— Civil  Code  of 

California,  Annottited  Edition,  Vol.  II,  p.  481,  Sec. 
3483: 

"1  Hilliard,  p.  572,    Sec.    15o,  it   is    said:   *One 
who   demises   preijEiises   for   carrying   on  a  business 
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Decessarily  injurious  to  adjacent  proprietorB,  is  liable  as 
the  author  of  the  nuisance/ — Fish  vs.  Dodge,  4  Denio, 
p.  311;  Brady  vs.  Weeks,  3  Barb.,  p.  157.  Writs  of 
nuisance  held  in  New  York  to  be  obsolete. — Krutz  vs. 
McNeal,  1  Denio,  p.  436.  The  action  must  be  brought 
against  the  party  erecting  the  nuisance,  or  if  he  has 
transferred  the  land  to  another,  then  against  both  these 
parties.  An  action  against  the  alienor  alone  for  keep- 
ing up  and  continuing  a  nuisance  erected  by  his 
grantor  was  unknown  to  the  common  law. — Brown  vs. 
Woodworth,  5  Barb.,  p.  550,  and  note  (a),  p.  572;  1 
Hilliard  on  Torts.  In  this  respect,  however,  the  text 
changes  the  common  law  rule.  It  is  sufficient  to  show 
the  nuisance  was  caused  by  authority  of  the  defendant, 
or  that,  having  acquired  the  title  to  the  land  after  the 
nuisance  was  erected,  he  has  continued  it. — 2  Greenleaf 
Evidence,  p.  527,  Sec.  472;  (2)  Pennruddock's  Case,  5 
Co.,  p.  100;  Davenport  vs.  Lamson,  21  Pick.,  p.  72. 
So,  if  the  injury  is  caused  by  a  wall  erected  partly  on 
defendant's  land,  case  lies  for  the  nuisance,  though  the 
wall  is  erected  partly  on  plaintiff's  land,  by  an  act  of 
trespass. — Wells  vs.  Ody,  1  M.  &  W.,  p.  452;  Winter 
vs.  Charter,  3  Y.  &  J.,  p.  308.  See  cases  in  point: 
Brown  vs.  Cayuga  and  Susquehanna  K.  R.  Co.,  12  N, 
Y.,  p.  486;  compare  Terry  vs.  Mayor,  etc.,  of  N.  Y., 
8  Bosw.,  p.  504.'*  , 

4.  A  Private  Person  may  Maintain  an  Action 
yoR  A  Public  Nuisance,  if  it  is  specially  inju- 
rious TO  himself;  but  not  otherwise.— Civil  Code 
of  California,  Annotated  Edition,  Vol.  II,  p.  484,  Sec. 
3493:  **  When  injurious  to  himself  (Pierce  vs.  Dart, 
7  Cow.,  p.  609),  but  not  otherwise. — Davis  vs.  Mayor, 
etc.,  of  N.  Y.,  14  N.  Y.,  p.  506;  Dougherty  vs.  Bunt- 
ing, 1  Sandf.,  p.  1;  Myers  vs.  Malcolm,  6  Hill,  p. 
292;  see  Lansing  vs.  Smith,  8  Cow.,  p.  146;  4  Wend., 
p.  9;  First  Baptist  Church  vs.  Schenectady  and  Troy 
R.  R.  Co.,  5  Barb.,  p.  79;  same  vs.  Utica  and  Schenec- 
tady R.  R.  Co.,  6  id.,  p.  313;  Pierce  vs.  Dart,  7  Cow., 
p.  609;  Yolo  County  vs.  Sacramento,  36  Cal.,  p.  195; 
Grigsby  vs.  Clear  Lake  Water  Co.,  40  Cal.,  p.  396." 


actions  for 


782.  (§  250.)  If  a  guardian,  tenant  for  life  or  Waste, 
years,  joint  tenant,  or  tenant  in  common  of  real  prop- 
erty, commit  waste  thereon,  any  person  aggrieved  by 
the  waste  may  bring  an  action  against  him  therefor, 
in  which  action  there  may  be  judgment  for  treble 
damages. 
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Note.— Chipman  vs.  Emeric,  3  Cal.,  p.  283.  De- 
mand for  triple  damages  must  be  inserted  in  the  com- 
plaint.— Chipman  vs.  Emeric,  5  Cal.,  p.  239;  Rees  vs. 
Emeric,  6  S.  &  M.,  p.  288;  Newcomb  vs.  Butterfield, 
3  Johns.,  p.  342;  Livingston  vs.  Platner,  1  Cow^-,  p. 
175;  Benton  vs.  I)aleu,  1  Cow.,  p.  160.  Injunction  to 
restrain  waste. — Hicks  vs.  Michael,  15  Cal.,  p.  116- 

TrespaM  733.     (§  251.)     Any  person  who  cuts  down  or  car- 

or  carrying  fjes  oflF  any  wood  OF  undcrwood,  tree,  or  timber,   or 

anray  trees,  *^  777 

ete.. actions  gir(jies  or  Otherwise  injures  any  tree  or  timber  on  the 
land  of  another  person,  or  on  the  street  or  highway  in 
front  of  any  person's  house,  village,  or  city  lot^  or  cul- 
tivated grounds;  or  on  the  commons  or  public  grounds 
of  any  city  or  town,  or  on  the  street  or  highway  in 
front  thereof,  without  lawful  authority,  is  liable  to  the 
owner  of  such  land,  or  to  such  city  or  town,  for  treble 
the  amount  of  damages  which  may  be  assessed  there- 
for,  in  a  civil  action,  in  any  Court  having  jurisdiction. 

Note. — Sampson   vs.   Hammond,  4    Cal.,  p.   184; 
Buckelew  vs.  Estell,  6  Cal.,  p.  108. 

Measure  of       734.     (§  252.)     Ifothing  in  the  last  section  author- 
in  certain     izes  the  recovery  of  more  than  the  just  value  of  the 

cases  under  "^  •* 

the  last       timber  taken    from  uncultivated  woodland    for  the 

section. 

repair  of  a  public  highway  or  bridge  upon  the  laud, 
or  adjoining  it. 

Note.— Chipman  vs.  Hibberd,  6  Cal.;  p.  162. 

Damages         735.     (§  253.)     If  a  pcrsou  recover  damages  for  a 

in  actions       r.-ii  ini  •  '  -i- 

for  forcible   forcible  or  uiilawful  entry  in  or  upon,  or  detention  of 

entry,  etc.,  "^  r       ^ 

treJiel  ^^^  buildiiig  or  any  cultivated  real  property,  judgment 
may  be  entered  for  three  times  the  amount  at  which 
the  actual  damages  are  assessed. 

Note. — It  is  the  duty  of  the  Court  to  treble  the 
damages,  although  treble  damages  are  not  demanded 
in  the  complaint. — Tewksbury  vs.  O'Connel,  25  Cal., 
p.  262.  But  mandamus  will  not  lie  to  compel  the 
Court  to  treble  the  damages.  The  remedy  is  by 
appeal.— Early  vs.  Mannix,  15  Cal.,  p.  149. 
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CHAPTER  IIJ. 

ACXIO:5^S  TO  DETERMINE  CONFLICTING  CLAIMS  TO  REAL 
I^ROPERTY,  AND  OTHER  PROVISIONS  RELATING  TO 
ACTIONS   CONCERNING   REAL   ESTATE. 

&>£CmoK'  738.  Parties  to  an  action  to  quiet  title. 

739.  When  plaintifT  cannot  recover  costs. 

740.  If  plaintiff's  title  terminated  pending  the  suit,  what  he 
may  recover,  and  how  verdict  and  judgment  to  be. 

741.  When  value  of  improvements  can  be  allowed  as  a 
set-off. 

742.  An  order  may  bo  made  to  allow  a  party  to  survey  and 
measure  the  land  in  dispute. 

743.  Order,  what  to  contain  and  how  served.  If  unneces- 
sary injury  ^one,  the  party  surveying  to  be  liable 
therefor. 

744.  A  mortgage  must  not  be  deemed  a  conveyance,  what- 
ever its  terms. 

745.  When  Court  may  grant  injunction;  during  foreclosure; 

after  sale  on  execution,  before  cdhveyance. 
I  746.  Damages  may  be  recovered  for  injury  to  the  possession 

I  after  sale  and  before  delivery  of  possession. 

•  747.  Action  not  to  be  prejudiced  by  alienation,  pending  suit, 

748.  Mining  chiims,  actions  concerning  to  be  governed  by 
local  rules. 


An  action  may  be  brought  by  any  person  partic«to 
against .  another  who  claims  an  estate  or  interest  in  quiet  tiUe. 
re&l  property  adverse  to  him,  for  the  purpose  of  deter- 
mining such  adverse  claim. 

Note.— Sec.  380  of  this  Code  provides  that  "  in  an 
action  brought  by  a  person  out  of  possession  of  real 
property  to  determine  an  adverse  claim  of  an  interest 
or  estate  therein,  the  person  making  such  adverse 
claim  and  all  persons  in  possession  must  be  joined  as 
defendants."  Sec.  381  provides  that  "persons  claim- 
ing an  interest  in  lands  under  a  common,  source  of  title 
may  unite  as  plaintiffs  in  an  action  against  any  person 
claiming  an  adverse  interest  therein,  for  the  purpose  of 
I  determining  such  adverse   claim,  or  of  establishing 

'  such  common  source  of  title,  or  of  declaring  the  same 

to  be  held  in  trust,  or  for  removing  a  cloud  thereon.'* 
And  Sec.  384,  ante,  that  "  all  persons  holding  as  tenants 
in  common,  joint  tenants  or  coparceners,  or  any  num- 
ber less  than  all,  may  jointly  or  severally  commence  or 
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defend  any  civil  action  or  proceeding  for  the  enforce- 
ment or  protection  of  the  rights  of  such  property." 
See,  also,  Ross  vs.  Heintzen,  30  Cal.,  p.  313.    This  sec- 
tion enlarges  the  class  of  cases  in  which  equitable  relief 
could  be  formerly  sought  to  quiet  title. — Curtis  vs. 
Sutter,  15  Cal.,  p.  259.    This  action  does  not  lie  to  de- 
termine an  adverse  claim  to  the  use  of  water. — Nevada 
County  &  S.  C.  Co.  vs.  Kidd,  37  Cal.,  p.  283.    But 
does  lie  to  determine  an  adverse  claim  to  mining  claims. 
Merced  Mining  Company  vs.  Fremont,  7  Cal.,  p.  319. 
The  "  adverse  cla^m,  estate,  or  interest "  need  not  be  of 
a  legal  or  equitable  title;  the  terms  include  every  de- 
scription of  claim   whereby    the    plaintiff  might  be 
deprived  of  the  property,  or  its  title  be  clouded,  or 
value  depreciated,  etc. — Head  vs.  rord3'ce,  17  Cal.,  p. 
140.    The  test  by  which  the  question  whether  a  deed 
would  cloud  title,  is  this:  would  the  owner  of  the  prop- 
erty, in  an  action  of  ejectment  brought  by  the  adverse 
party,  founded  upon  the  deed,  be  required  to  offer  evi- 
dence to  defeat  a  recovery?     If  such  proof  would  be 
necessary  the  cloud  would  exi?t;  otherwise,  not.— Pix- 
leyv^s.  Huggins,  15  Cal.,  p.  128.    If  it  is  adjudged  that 
the  defendant  has  no  title,  the  judgment  will  not  be 
reversed,  because  it  restrains  the  defendant  from  setting 
up  the  title  or  claim  declared  invalid. — Brooks  vs.  CrI- 
derwood,  34  Cal.,  p.  563. 

When  730.     (§  256.)     If  the   defendant  in  such  action 

plaintiff  .         ^  ' 

cannot        disclaim  in  his   answer  any  interest  or  estate  in  the 

recover  •' 

^^***^  property,  or  suffer  judgment  to  be  taken  against  him 

without  answer,  the  plaintiff  cannot  recover  costs. 

Note. — If  the  defendant  while  disclaiming,  denies 
the  possession  of  plaintiff  and  compels  him  to  prove  it, 
plaintiff  is  entitled  to  costs. — Brooks  vs.  Calderwood, 
34  Cal.,  p.  563. 

ifniidn-  740.     (§  256.)     In  an  action  for  the  recover^'  of  real 

'1SdS*^e  pr^P^^y?  where  the  plaintiff  shows  a  right  to  recover 
h^m^*^  at  the  time  the  action  was  commenced,  but  it  appears 
a^how  that  his  right  has  terminated  during  the  pendency  of 
ju<taient  the  action,  the  verdict  and  judgment  must  be  accord- 
ing to  the  fact,  and  the  plaintiff  may  recover  damages 
for  withholding  the  property. 

Note.— Moore  vs.  Tice,  22  Cal.,  p.  513;  Moss  vs. 
Shear,  30  Cal.,  p.  4(57;  Gee  vs.  Moore,  14  Cal.,  p.  471 


} 
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741.     (§   257.)     "When  damages  are   claimed  for  when 

^^  '  ^  value  of 

vntnholding  the  property  recovered,  upon  which  per-  JJ^JJ,^^^ 
manent  improvements  have  been  made  by  a  defendant,  Ss  a ioToE 
or  those  under  whom  he  claims,  holding  under  color  of 
title  adversely  to  the  claim  of  the  plaintiff,  in  good 
fiiith,  the  value  of  such  improvements  must  be  allowed 
as  a  set-otf  against  such  damages. 

Note.— 1.  Value  of  Improvements  can  only  bb 
Allowed  as  a  Set-off  to  the  Damages. — Yount  vs. 
Howell,  14  Cal.,  p.  464;  Ford  vs.  Holton,  5  Cal.,  p.  319. 
Such  set-off  must  be  claimed  in  the  answer. — Carpentier 
vs.  Gardiner,  2^  Cal.,  p.  160.  The  defendant  cannot 
have  his  improvements  set  off  against  the  mesne  profits, 
if  the  improvements  were  made  after  plaintiff's  title 
accrued,  or  where  the  holding  of  the  defendant  is  not 
adverse. — Bay  vs.  Pope,  18  Cal.,  p.  694.  One  who 
entered  under  a  bond  for  a  deed  from  the  plaintiff,  can 
set  off  his  improvements  against  the  damages  for  use 
and  occupation. — Kilbum  vs.  Ritchie,  2  Cal.,  p.  145. 
Where  the  defendant  occupied  and  improved  the  land, 
under  color  of  title,  the  improvements  erected  by  him 
constitute  a  set-off,  to  the  extent  of  their  value,  to  the 
damages  recovered  by  the  plaintiff  for  the  withholding 
of  possession. — Welch  vs.  Sullivan,  8  Cal.,  p.  165. 
But  the  improvements  must  have  been  made  in  good 
faith. — Carpentier  vs.  Mitchell,  29  Cal.,  p.  330;  Car- 
pentier vs.  Small,  35  Cal.,  p.  347;  Love  vs.  Shartzer, 
31  Cal.,  p.  488;  Carpentier  vs.  Mendenhall,  28  Cal., 
p.  485. 

2.  Damages. — In  ejectment,  if  the  Court  finds  the  ' 
value  of  the  use  and  occupation  in  both  gold  and  U.  S. 
Treasury  notes,  judgment  may  be  rendered  for'the  cur- 
rency value. — Carpentier  vs.  Small,  35  Cal.,  p.  347.  If 
the  defendant  pleads  the  Statute  of  Limitations,  the 
plaintiff  can  only  recover  the  rents  and  profits  (Car- 
pentier vs.  Mitchell,  29  Cal.,  p.  330),  or  damages  for 
the  detention  for  three  years  next  before  the  com- 
mencement of  the  action. — Love  vs.  Shartzer,  31  Cal., 
p.  488.  Plaintiff  is  entitled  to  recover  damages  meas- 
ured by  the  value  of  the  rents  and  profits  up  to  the 
time  of  judgment. — Love  vs.  Shartzer,  31  Cal.,  p.  488. 

742.     (§  258.)     The  Court  in  whicli  an  action  is 
pending  for  the  recovery  of  real  property,  or  for  dam- 

84— Vol.  I. 
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An  order 
may  be 
made  to 
allow  a 


measure 
the  land 
indispatew 


ages  for  an  injury  thereto,  or  a  Judge  thereof  or  a 
County  Judge,  may,  on  motion,  upon  notice  by  either 
furveywid  V^^Jy  ^^^  good  cause  shown,  grant  an  order  allowing 
to  such  party  the  right  to  enter  upon  the  property  and 
make  survey  and  measurement  thereof  and  of  any  tun- 
nels, shafts,  or  drifts  thereon,  for  the  purpose  of  the 
action,  even  though  entry  for  such  purpose  has  to  be 
made  through  other  lands  belonging  to  parties  to  the 
action. 


Order; 
what  to 
eontain 
and  how 
■erved. 
If  unneees- 
•ary  imury 
done,  the 
party 
nirveyinff 
to  be  liable 
therefor. 


743.  (§  259.)  The  order  must  describe  the  prop- 
erty, and  a  copy  thereof  must"  be  served  on  the  owner 
or  occupant;  and  thereupon  such  party  may  enter  upon 
the  property,  with  necessary  surveyors  and  assistants, 
and  make  such  survey  and  measurement;  but  if  any 
unnecessary  injury  be  done  to  the  property  he  is  liable 
therefor. 


A  mortgage  744.  (§  260.)  A  mortgage  of  real  property  shaD 
be  deemed  not  be  deemed  a  conveyance,  whatever  its  terms,  so 
whatever  ^  *^  enable  the  owner  of  the  mortgage  to  recover 
its  terms,  possession  of  the  real  property  without  a  foreclosure 
and  sale. 

Note.— It  was  held  in  Hughes  vs.  Davis,  40  Cal.,  p. 
120,  that  an  absolute  deed,  though  shown  by  parol  evi- 
dence to  have  been  intended  as  a  mortgage,  does  con- 
vey the  legal  title.  In  Jackson  vs.  Lodge,  36  Cal.,  p. 
28,  upon  a  review  of  all  the  authorities,  the  reverse  was 
held.  See,  also,  Sees.  2888,  2920,  and  2924  of  the  Civil 
Code,  and  notes. 


When 
Court  may 
frani 

mj  unction; 
during  fore- 
eloaure; 
after  sale 
on  execu- 
tion, before 
eonvey- 
anc& 


745.  (§  261.)  The  Court  may,  by  injunction,  on 
good  cause  shown,  restrain  the  party  in  possession  from 
doing  any  act  to  the  injury  of  real  property  during  the 
foreclosure  of  a  mortgage  thereon;  or,  after  a  sale  on 
execution,  before  a  conveyance. 

NoTB.— In  Sands  vs.  Pfieffer,  10  Cal.,  p.  258,  it  was 
held  that  this  remedy  was  only  preventative,  and  did 
not  exclude  any  other  remedy. 

746.  (§  262.)  When  real  property  has  been  sold 
on  execution,  the  purchaser  thereof,  or  any  person  who 
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may  have  succeeded  to  his  interest,  may,  after  his  Damag«8 

^  may  be 

estate  hecomes  absolute,  recover  damages  for  injury  to  JJ^^?J®* 
the  property  by  the  tenant  in  possession  after  sale,  and  poSSsion 
before  possession  is  delivered  under  the  conveyance.      Ste"  ^^^ 

747.  (§  268.)     An  action  for  the  recovery  of  real  Action 
property  against  a  person  in  possession  cannot  be  pre-  gr^wdiced 
judiced  by  any  alienation  made  by  such  person,  either  JeiSS»^° 
before  or  after  the  commencement  of  the  action.  "^*^ 

748.  (§  621.)     Inactions  respecting  mining  claims,  Mi?in« 
proof  must  be  admitted  of  the  customs,  usages,  or  JJnoerniM 
regulations  established  and  in  force  at  the  bar  or  dig-  TOvemod 

!_•  T_i«  J1.A  oy  local 

gmgs  embracing  such  claim;  -  and  such  customs,  usages,  ruioB. 
or  regulations,  when  not  in  conflict  with  the  laws  of 
this  State,  must  govern  the  decision  of  the  action. 

Note. — The  power  of  miners  to  make  rules  and 
regulations  was  sustained  in  English  vs.  Johnson,  17 
Cal.,  p.  107;  see,  also,  Praulus  vs.  Jefferson  G.  &  S. 
M.  Co.,  34  Cal.,  p.  658;  Praulus  vs.  Pacific  G.  &  S. 
M.  Co.,  35  Cal.,  p.  30.  The  Act  of  1859  (Chap.  97) 
respecting  the  mines;  the  Practice  Act  of  1851  (Sec. 
621),  relative  to  proof  in  actions  respecting  mining 
claims;  the  Act  of  1852,  relative  to  possessory  actions, 
commented  on,  and  the  conclusion  reached  that,  so  far 
as  they  touched  the  question  of  a  license  from  the  State 
to  mine,  they  relate  to  public  lands  alone. — Biddle 
Boggs  vs.  Merced  Mining  Co.,  14  Cal.,  p.  279.  Where 
parol  evidence  is  given  of  certain  regulations  of  miners, 
and  it  does  not  appear  until  the  cross-examination  of 
the  witnesses  that  the  regulations  were  in  writing,  the 
course  to  pursue,  if  any  objection  is  taken  to  the  evi- 
dence, is  by  motion  to  strike  it  out. — Kiler  et  al.  vs. 
Kimball,  10  Cal.,  p.  267.  Mining  laws  are  to  be  con- 
strued by  the  Court,  and  the  question  whether  by  such 
laws  a  forfeiture  had  accrued,  is  a  question  of  law,  and 
cannot  be  properly  submitted  to  a  jury. — Fairbank  vs. 
Woodhouse,  6  Cal.,  p.  433.  Where  a  party's*  rights  to 
a  mining  claim  are  fixed  by  the  rules  of  property,  part 
of  the  general  law  of  the  land,  they  cannot  be  divested 
by  any  mere  neighborhood  custom  or  regulation. — 
Waring  vs.  Crow,  11  Cal.,  p.  366.  The  quantity  of 
ground  a  miner  can  claim  by  location  or  prior  appro- 
priation,  for  mining  purposes,  may  be  limited  by  the 
mining  rules  of  the  district.— Prosser  vs.  Parks,  18 
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Cal.,  p.  47;  English  vs.  Johnson,  17  Cal.,  p.  10.  Bat 
the  quantity  he  can  acquire  by  purchase  cannot  be  lim- 
ited.— Prosser  vs.  Parks,  18  Cal.,  p.  47.  The  fact  that 
mining  laws  and  regulations  were  passed  on  a  different 
day  from  that  advertised  for  a  meetyig  of  miners,  does 
not  invalidate  them.  The  Court  will  not  inquire  into 
the  regularity  of  the  modes  in  w^hich  these  local  legis- 
latures or  primary  assemblages  act.  They  must  be 
J  the  judges  of  their  own  proceedings.    It  is  sufficient 

that  the  miners  agree — whether  in  public  meeting  or 
after  due  notice — upon  their  local  laws,  and  that  these 
are  recognized  as  the  rules  of  the  vicinage,  unless  fraud 
be  shown  or  other  like  cause  for  rejecting  the  laws.— 
Core  vs.  McBrayer,  18  Cal.,  p.  582.    If  a  mining  cus- 
tom allows  one  to  locate  a  lode  or  vein  for  himself  and 
others,  by  placing  thereon  a  notice  with  his  own  name 
and  the  names  of  the  others  apjiended  thereto,  desig- 
nating the  extent  of  his  claim,  and  one  person  thus 
locates  a  lode  for  himself  and  several  others,  some  of 
whom  have  no  knowledge  of  the  location,  the  persons 
who  have  no  knowledge  of  the  location  by  the  same, 
become  tenants  in  common  with  the  locator  and  the 
others,  and  cannot  be  divested  of  their  interest  by  the 
locators  afterwards  tearing  down  the  notice  and  posting 
up  another,  omitting  their  names,  unless  this  is  done 
with  their  knowledge  and  consent. — Morton  vs.  Solam- 
bo  Copper  Mining  Co.,  26  Cal.,  p.  527;  Gore  vs.  Mc- 
Brayer, 18  Cal.,  p.  682.    A  local  mining  regulation  or 
custom,  adopted  after  the  location  of  a  mine,  cannot 
limit  the  extent  of  a  claim  previously  located.— T.  M. 
Tunnel  Co.  vs.  Stranahan,  31  Cal.,  p.  387.    "Where  the 
original  records  have  been  destroyed  by  fire,  and  the 
miners,  by  a  resolution  subsequently  passed,  requiring 
the  claims  to  be  recorded  in  a  new  book,  such  book  is 
admissible  in  evidence  in  the  trial  of  an  action  for  a 
mining  claim,  to  show  that  the  rules  of  the  vicinage 
had  been  complied  with. — McGarrity  vs.  Byington  et 
'  al.,  12  Cal.,  p.  426.    Plaintiffs  having  offered  in  evi- 
dence the  book  where  raining  claims  are  recorded  ac- 
cording to  mining  rules,  to  show  title  in  the  original 
locators,  then  offered  the  entry  in  that  book  of  the 
transfer  of  said  claims  from  such  locators  to  the  lessors 
of  plaintiffs,  as  proof  of  the  fiict  of  transfer.     The 
Court  properly  excluded  this  entry  until  proof  aliunde 
of  the  transfer.— Atwood  &  Walker  vs.  Fricot,  17  Cal., 
p.  37.    Upon  the  question  of  reasonableness  of  the 
extent  of  a  mining  location,  a  general  custom,  existing 
anterior  to  the  location,  may  be  given  in  evidence.— 
Table  Mountain  Tunnel  Co.  vs.  Stranahan,  20  Cal.,  p. 
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199.  Controversies  affecting  a  mining  right  must  be 
solved  and  determined  by  the  customs  and  usages  of 
the  bar  or  diggings  embracing  the  claim  to  which  such 
right  is  asserted  or  denied,  whether  such  customs  and 
usages  are  written  or  unwritten. — Morton  vs.  Solambo 
C.  M.  Co.,  26  Cal.,  p.  527. 


CHAPTER   IV. 

ACTIONS   FOR   THE    PARTITION   OF   REAL   PROPERTY. 

Section  752.  Who  may  bring  actions  for  partition. 

753.  Interests  of  all  parties  must  be  set  forth  in  the  com- 

plaint. 

754.  Lienholders  not  of  record  need  not  be  made  parties. 

755.  Plaintiff  must  file  notice  of  lis  pendens, 

756.  Summons  must  be  directed  to  all  persons  interested  in 

the  property. 

757.  Unknown  parties  may  be  served  by  publication. 

758.  Answer  of  defendants,  what  to  contain. 

759.  The  rights  of  all  parties  may  be  ascertained  in  the 

action. 

760.  Partial  partition. 

761.  Lienholders  must  be  made  parties,  or  a  referee  be 

appointed  to  ascertain  their  rights. 

762.  Lienholders  must   be   notified   to   appear  before  the 

referee  appointed. 

763.  The  Court  may  order  a  sale  or  partition  and  appoint 

referees  therefor. 

764.  Partition  must  be  made  according  to  the  rights  of  the 

parties,  as  determined  by  the  Court. 

765.  Referees  must  make  a  report  of  their  proceedings. 

766.  The  Court  may  set  aside  or  affirm  report,  and  enter 

judgment   thereon.    Upon  whom  judgment  to  be 
conclusive. 

767.  Judgment  not  to  affect  tenants  for  years  to  the  whole 

property. 

768.  Expenses  of  partition  must  be  apportioned  among  the 

parties. 

769.  A  lien  on  an  undivided   interest  of  any  party  is  a 

charge  only  on  the  share  assigned  to  such  party. 

770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the 

property  not  sold,  when  not  all  sold. 

771.  Application  of  proceeds  of  sale  of  incumbered  prop- 

erty. 

772.  Party  holding  other  securities  may  be  required  first  to 

exhaust  them. 
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81CTIOK  773.  Proceeds  of  sale,  disposition  of. 

774.  When  paid  into  Court  the  cause  may  be  continued  for 

the  determination  of  theclaime  of  the  parties. 

775.  Sales  by  referees  must  be  at  public  auction. 

776.  The  Court  must  direct  the  terms  of  sale  or  credit. 

777.  Referees  may  take  securities  for  purchase  money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  com- 

pensation. 

779.  The  Court  may  fix  such  compensation. 

780.  The  Court  must  protect  tenants  unknown. 

781.  The  Court  must  ascertain  and  secure  the  value  of  future 

contingent  or  vested  interests- 

782.  Terms  of  sale  must  be  made  known  at  the  time.    Lots 

must  be  sold  separately. 

783.  "Who  may  not  be  purchasers. 

784.  Referees  must  make  a  report  of  the  sale  to  the  Court. 

785.  If  confirmed,  conveyances  may  be  executed. 

786.  Proceeding  if  a  lienholder  become  a  purchaser. 

787.  Conveyances  must   be  recoi'dtd,  and  will    be  a  bar 

against  parties. 

788.  Proceeds  of  sale  belonging  to  partis  unknown  must  be 

invested  for  their  benefit. 

789.  Investment  must  be  made  in  the  name  of  the  Clerk  of 

the  county. 

790.  "When  the  interests  of  the  parties  are  ascertained,  secu- 

rities must  be  taken  in  their  names. 

791.  Duties  of  the  Clerk  making  investments. 

792.  "When  unequal  partition  is  ordered,  compensation  may 

be  adjudged  in  certain  cases. 

793.  The  share  of  an  infant  may  be  paid  to  his  guardian. 

794.  The  guardian  of  an  insane  person  may  receive  the  pro- 

ceeds of  such  party's  interest. 

795.  A  guardian  may  consent  to  partition  without  action, 

and  execute  releases. 

796.  Costs  of  partition  a  lien  upon  the  shares  of  the  par- 

ceners. 

797.  The  Court,  by  consent,  may  appoint  a  single  referee. 

798.  Apportionment  of  counsel  fees  and  expenses. 

799.  Abstract  of  title. 

800.  Same. 

801.  Interest  on  disbursements. 

Who  may         752.     (§  264.)     When  several  co-teDants  hold  and 

actions  for    are  in  possession  of  real  property  as  parceners,  joint 

tenants,  or  tenants  in  common,  in  which  one  or  more 

of  them  have  an  estate  of  inheritance,  or  for  life  ot 

lives,  or  for  years,  an  action  may  be  brought  by  one  ot 
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more  of  such  persons  for  a  partition  thereof,  according 
to  the  respective  rights  of  the  persons  interested 
therein,  and  for  a  sale  of  such  property,  or  a  part 
thereof,  if  it  appear  that  a  partition  cannot  be  made 
without  great  prejudice  to  the  owners. 

Note.— 1.  Genkrallt. — See  Gates  vs.  Salmon,  36 
Cal.,  p.  576.  The  right  may  be  exercised  at  any  time. 
Stark  vs.  Barrett,  15  Cal.,  p.  361.  The  proceeding  is  a 
special  one,  and  the  statute  prescribes  its  course  and 
effect;  and  though,  after  jurisdiction  has  attached, 
errors  in  the  course  of  the  cause  cannot  be  collaterally 
shown  to  impeach  a  judgment,  yet,  so  far  at  least  as 
the  rights  of  in&nts  are  involved,  the  Court  ha9  no 
jurisdiction  except  over  the  matter  of  partition . — Water- 
man vs.  Lawrence,  19  Cal.,  p.  210.  Eule  for  partition 
in  respect  to  improvements. — Seale  vs.  Soto,  35  Cal.,  p. 
102.  Partition  among  tenants  in  common  must  be  of 
the  whole  tract.  One  tenant  cannot  have  partition  of 
part  only  of  the  entire  common  property. — Sutter  vs. 
S.  F.,  36  Cal.,  p.  112.  If  the  Court  finds  that  the  par- 
ties hold  and  are  in  possession  as  joint  tenants  or  as 
tenants  in  common,  and  that  one  or  more  of  them  have 
an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
the  partition  should  be  made,  although  the  findings  may 
also  show  that  the  plaintiff,  in  his  complaint,  has  incor- 
rectly set  forth  the  title  or  interest  of  the  parties,  or  of 
one  or  more  of  them,  in  the  land. — Du  Uprey  vs.  Du 
TJprey,  27  Cal.,  p.  331.  A  tenant  in  common  out  of 
«  possession  may,  in  equity,  as  a  collateral  incident  to  a 

claim  for  partition,  compel  his  co-tenant  in  possession 
to  account  for  rents  and  profits  received  by  him  from 
tenants  of  the  premises.— State  of  California  vs.  Poul- 
terer, 16  Cal.,  p.  514.  Corporations  cannot  together 
hold  as  joint  tenants.— De  Witt  vs.  S.  P.,  2  Cal.,  p.  289. 

2.  Water. — Where  the  action  is  for  partition  of  a 
water  ditch,  an  account  of  the  proceeds  for  water 
rates  can  be  taken,  and  if  one  of  the  tenants  in  com- 
mon holds  a  mortgage  on  the  interests  of  his  co-tenants, 
that  can  be  a4iusted  in  the  action,  by  an  application  of 
the  proceeds  of  the  mortgagor's  interest  towards  the 
payment  of  the  same. — Bradley  vs.  Harkness,  26  Cal., 
p.  69.  Water  flowing  in  a  ditch  cannot  be  partitioned 
mechanically. — McGillivray  vs.  Evans,  27  Cal.,  p.  96. 

3.  Mining  Claims— May  be  partitioned  as  other  real 
property,  and  the  fact  that  a  mining  claim  is  owned 
and  worked  by  several  persons  as  partners,  is  no  objec- 
tion to  a  partition  of  the  same,  if  the  answer  does  not 
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set  up,  and  it  is  not  shown,  that  a  suit  in  equity  is  nec- 
essary to  settle  the  accounts  and  adjust  the  business  of 
the  partnership;  and  all  the  material  allegations  in  a 
complaint  for  partition  of  real  property,  which  are  not 
denied  by  the  answer,  are  deemed  admitted  for  the 
purpose  of  the  trial . — Hughes  vs.  Devlin,  23  Cal.,  p.  501. 
4.  Parol  Partition. — A.  parol  partition  may  be 
made  by  co-owners  under  the  Mexican  law,  as  well  as 
by  tenants  in  common  under  the  common  law.  In 
order  to  uphold  a  parol  partition  under  both  the  Span- 
ish and  common  law,  it  must  satisfactorily  appear  that 
there  was  not  only  an  agreement  to  make  the  partition, 
but  that  it  was  executed  and  followed  up  by  a  several 
possession,  by  either  the  parties  themselves  or  their 
grantees. — Long  vs.  DoUarhide  et  al.,  24  Cal.,  p.  222; 
Ellis  vs.  Verdugo,  27  Cal.,  p.  420;  Carpentier  vs. 
Thurston,  24  Cal.,  p.  280.  If  an  attorney  in  fact,  not 
authorized,  make  partition,  the  principal  may  ratify  it, 
either  expressly  or  by  implication. — Borel  vs.  Rollins, 
30  Cal.,  p.  408. 

Interests  of      753.     (§  265.)     The  interests  of  all  persons  in  the 

all  parties 

mMt  be  set  property,  whether  such  persons  be  known  or  unknown, 
complaint,  must  be  sot  forth  in  the  complaint  specifically  and 
particularly,  a«  far  as  known  to  the  plaintiflF;  and  if 
one  or  more  of  the  parties,  or  the  share  or  quantity 
of  interest  of  any  of  the  parties,  be  unknown  to  the 
plaintiff,  or  be  uncertain  or  contingent,  or  the  owner- 
ship of  the  inheritance  depend  upon  an  executory 
devise,  or  the  remainder  be  a  contingent  remainder, 
BO  that  such  parties  cannot  be  named,  that  feet  must 
be  set  forth  in  the  complaint. 

Note. — If  the  complaint  does  not  fully  state  the 
origin,  nature,  or  extent  of  the  interest  of  plaintiff,  the 
objection  must  be  taken  by  demurrer  or  it  is  waived.— 
Broad  vs.  Broad,  40  Cal.,  p.  493.  An  action  Ibr  par- 
tition under  our  Code  is  to  some  extent  «ut  generis. 
The  parties  named  in  the  complaint,  whether  as  plain- 
tiffs or  defendants,  are  all  actors,  each  representuig  his 
own  interest.  Whether  plaintiffs  or  defendants,  they 
are  required  to  set  forth  fully  and  particularly  the  ori- 
gin, nature,  and  extent  of  their  interests  in  the  prop- 
erty, and  the  interests  of  each  and  all  may  he  put  in 
issue  by  the  others  and  tried. — ^Morenhout  vs.  Higuera, 
32  Cal.,  p.  295;  Senter  vs.  Be  Bemal,  38  Cal.,  p.  611 
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All  the  tenants  in  common  should  be  made  parties. 
All  grantees  of  original  owners  should  be  joined  as 
parties.— Sutter  vs.  S.  F.,  36  Cal.,  p.  112.  If  the  wife 
claim  a  homestead  right  she  is  a  proper  party. — Du 
Uprey  vs.  Du  Uproy,  27  Cal.,  p.  331.  A  tenant  in 
common  of  part  of  a  tract  of  land  is  a  proper  party  in 
a  suit  for  partition  of  the  whole.— Gates  vs.  Salmon,  35 
Cal.,  p.  576;  Button  vs.  "Warschauer,  21  Cal.,  p.  609; 
Hathaway  vs.  De  Soto,  21  id.,  p.  191,  The  complaint 
must  aver  that  the  co-tenants  hold  and  are  in  posses- 
sion of  real  property  as  joint  tenants,  or  as  tenants  in 
common,  in  which  property  one  or  more  of  them  have 
an  estate  or  inheritance,  or  for  life' or  lives,  or  for  years; 
and  if  these  averments  are  not  made  it  does  not  state 
facts  suftcicnt  to  constitute  a  cause  of  action. — Bfradley 
et  al.  vs.  Harkness,  26  Cal.,  p.  76.  A  general  allega- 
tion of  "  the  premises  cannot  be  divided  by  metes  and 
bounds  without  prejudice,"  is  sufficient,  without  an  alle- 
gation of  the  facts  upon  which  the  plaintiff  is  to  obtain  a 
particular  mode  of  partition. — Du  Uprey  vs.  Du  Uprey, 
27  Cal.,  p.  331. 

754.  (§  266.)     No  person  having  a  conveyance  of  Lienhoia- 

ers  not 

or  claiming  a  lien  on  the  property,  or  some  part  of  it,  J^^^if 
need  be  made  a  party  to  the  action,  unless  such  con-  pjrue^* 
veyance  or  lien  appear  of  record. 

755.  (§  267.)     Immediately  after  filing  the  com-  Plaintiff 
plaint  in  the  District  Court,  the  plaintiiBt'  must  file  with  "^^^J^^** 
the  Recorder  of  the  county,  or  of  the. several  counties 

in  which  the  property  is  situated,  either  a  copy  of  such 
complaint  or  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  so  far  as  known, 
the  object  of  the  action,  and  a  description  of  the  prop- 
erty to  be  affected  thereby.  From  the  time  of  the 
filing  it  shall  be  deemed  notice  to  all  pereons. 


756.     {§  268.)     The  summons  must  be  directed  to  Summons 

,  must  bo  '■ 

all  the  loint  tenants  and  tenants  in  common,  and  all  directed  to 

*'  '  all  pereions 

persons  having  any  interest  in,  or  any  liens  of  record  JS'tho^*^ 
by  mortgage,  judgment,  or  otherwise  upon  the  prop-  p'^p®'*^- 
erty,  or  upon  any  particular  portion  thereof;  and  gen- 

85— Vol.  I. 
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erally,  to  all  persons  unknown  who  have  or  claim  any 
interest  in  the  property. 

NoTK.— Gates  vs.  Salmon,  35  Cal.,  p.  576. 

UnknjBwn  767,  (§  269.)  If  a  party  having  a  share  or  interest 
8erved\y  ^^  unknown,  or  any  one  of  the  known  parties  reside 
tion!**^'  out  of  the  State,  or  cannot  be  found  therein,  and  such 
fact  is  made  to  appear  by  affidavit,  the  summons  may 
be  served  on  such  absent  or  unknown  party  by  publi- 
cation, as  in  other  cases.  When  publication  is  made, 
the  summons,  as  published,  must  be  accompanied  by 
a  brief  description  of  the  property'  which  is  the  sub- 
ject of  the  action. 

Answer  of  768.  (§  270.)  The  defendants  who  have  been  pe^ 
containl  sonally  scrvcd  with  the  summons  and  a  copy  of  the 
complaint,  or  who  have  appeared  without  such  service, 
must  set  forth  in  their  answers,  fully  and  particularly, 
the  origin,  nature,  and  extent  of  their  respective  inter- 
ests in  the  property;  and  if  such  defendants  claim  a 
lien  on  the  property  by  mortgage,  judgment,  or  other- 
wise, they  must  state  the  original  amount  and  date  of 
the  same,  and  the  sum  remaining  due  thereon;  also, 
whether  the  same  has  been  secured  in  any  other  way 
or  not;  and  if  secured,  the  nature  and  extent  of  sucli 
security,  or  they  are  deemed  to  have  waived  their 
right  to  such  lien. 

Note. — A  defendant  is  not  entitled  to  have  the  action 
dismissed  by  reason  of  any  defense  which  he  may  set 
up  in  his  answer,  or  on  the  ground  that  his  ans'wer  dis- 
claims any  interest  in  the  land,  unless  he  has  made  the 
disclaimer  in  absolute  and  unconditional  terms.—Du 
Uprey  vs.  Du  Uprey,  27  Cal.,  p.  831.  Guardians 
ad  litenit  representing  infants  in  a  case  of  partition, 
have  power  to  defend  solely  against  the  claim  set  up 
for  partition  of  the  common  estate. — Waterman  ts- 
Lawrence,  19  Cal.,  p.  210.  See,  aUo,  Subd.  1  of  note 
to  Sec.  752. 

75G.     (§  271.)     The  rights  of  the  several  parties, 
plaintiff  as  well  as  defendant,  may  be  put  in  issue, 


J 
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tried,  and  determined  in  such  action;  and  when  a  sale  Thenghta 
of  the  premises  is  necessary,  the  title  must  be  ascer-  parties 

^  •/  '  may  bo 

tained  by  proof  to  the  satisfaction  of  the  Coui-t,  before  fn'^tp"^''^ 
the  judgment  of  sale  can  be  made;  and  where  service  ^^^^ 
of  the  complaint  has  been  made  by  publication,  like 
proof  must  be  required  of  the  right  of  the  absent  or 
unknown  parties  before  such  judgment  is  rendered; 
except  that  where  there  are  several  unknown  persons 
having  an  interest  in  the  property,  their  rights  may  be 
considered  together  in  the  action,  and  not  as  between 
themselves. 

Note. — See  note  to  Sec.  753,  ante;  Morenhout  vs. 
Higuera,  82  Cal.,  p.  289;  Du  Uprey  vs.  Du  Uprey,  27 
Cal.,  p.  331.  Title  may  be  tried  in  this  action. — Bollo 
vs.  Navarro,  33  Cal.,  p.  459. 

760.  (§  272.)     Whenever  from  any  cause  it  is,  in  Partial 

,    ,  ^  "^  .  partition. 

the  opinion  of  the  Court,  impracticable  or  highly  incon- 
venient to  make  a  complete  partition,  in  the  first  in- 
stance, among  all  the  parties  in  interest,  th«  Court  may 
first  ascertain  and  determine  the  shares  or  interest 
respectively  held  by  the  original  co-tenants,  and  there- 
upon adjudge  and  cause  a  partition  to  be  made,  as  it 
such  original  co-tenants  were  the  parties,  and  sole  par- 
ties, in  interest,  and  the  only  parties  to  the  action,  and 
thereafter  may  proceed  in  like  manner  to  adjudge  and 
make  partition  separately  of  each  share  or  portion  so 
ascertained  and  allotted  as  between  those  claiming 
under  the  original  tenant  to  whom  the  same  shall  have 
been  so  set  apart,  or  may  allow  them  to  remain  tenants 
in  common  thereof,  as  they  may  desire. 

761.  (§  273.)     If  it  appears  to  the  Court,  by  the  Lionhoid- 

ors  must 

certificate  of  the  County  Recorder  or  County  Clerk,  or  ^^  ^^^ 

•^  •'  '         parties,  or  8 

by  the  sworn  or  verified  statement  of  any  pereon  who  appofntol 
may  have  examined  or  searched  the  records,  that  there  tSeff  ^'***'* 
are  outstanding  liens  or  incumbrances  of  record  upon- ' 
Buch  real  property,  or  any  part  or  portion  thereof,  which 
existed  and  were  of  record  at  the  time  of  the  com- 


676 


Code  of  Civil  Procedure. 


Same. 


Lienhold- 
ors  muRt  be 
notified  to 
appear 
before  the 
referee 
appointed. 


The  Court 
may  order 
a  sale  or 
partition 
and 
appoint 
referees 
therefor. 


mencement  of  Jhe  action,  and  the  persons  holding  such 
liens  are  not  made  parties  to  the  action,  the  Court  must 
either  order  such  persons  to  be  made  parties  to  the 
action,  by  an  amendment  or  supplemental  complaint, 
or  appoint  a  referee  to  ascertain  whether  or  not  such 
liens  or  incumbrances  have  been  paid,  or  if  not  jjaid, 
what  amount  remains  due  thereon,  and  their  order 
among  the  liens  or  incumbrances  severally  held  by 
such  persons  and  the  parties  to  the  action,  and  whether 
the  amount  remaining  due  thereon  has  been  secured 
in  any  manner,  and  if  secured,  the  nature  and  extent 
of  the  security. 

762.  (§  274.)     The  plaintiff  must  cause  a  notice  to 
be  served,  a  reasonable  time  previous  to  the  day  for 
appearance  before  the  referee  appointed  as  provided  in 
the  last  section,  on  each  person  having  outstanding 
liens  of  record,  who  is  not  a  party  to  the  action,  to 
appear  before  the  referee  at  a  specified  time  and  place, 
to  make  proof,  by  his  own  affidavit  or  otherwise,  of 
the  amount  due,  or  to  become  due,  contingently  or 
absolutely  thereon.    In  case  such  person  be  absent,  or 
his  residence  be  unknown,  service  may  be  made  by 
publication  or  notice  to  his  agents,  under  the  direction 
of  the  Court,  in  such  manner  as  may  be  proper.    The 
report  of  the  referee  thereon  must  be  made  to  the 
Court,  and  must  be  confirmed,  modified,  or  set  aside, 
and  a  new  reference  ordered,  as  the  justice  of  the  case 
may  require. 

763.  (§  275.)  If  it  be  alleged  in  the  complaint 
and  established  by  evidence,  or  if  it  appear  by  the 
evidence  without  such  allegation  in  the  complaint,  to 
the  satisfaction  of  the  Court,  that  the  property,  or  any 
part  of  it,  is  so  situated  that  partition  cannot  be  made, 
without  great  prejudice  to  the  owners,  the  Court  may 
order  a  sale  thereof.  Otherwise,  upon  the  requisite 
proo&  being  made,  it  must  order  a  paiiition^  according 
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to  the  respective  rights  of  the  parties,  as  ascertained 
by  the  Court,  and  appoint  three  referee^  therefor;  and 
must  designate  the  portion  to  remain  undivided  for 
the  owners  whose  interests  remain  unknown,  or  are  not 
ascertained. 

NoTE.—See  Subd.  3  of  note  to  Sec.  752,  ante. 

764.  (§  276.)     In  making  the  partition,  the  referees  Partition 
must  divide  the  property  and  allot  the  several  portions  ^cordin 
thereof  to  the  respective  parties,  quality  and  quantity  ^^^^  ^f 
relatively  considered,  according  to  the  respective  rights  L  de^i^*^* 
of  the  parties  as  determined  by  the  Court,  pursuant  to  tho  Court, 
the  provisions  of  this  Chapter,  designating  the  several 
portions  by  proper  landmarks,  and  may  employ  a  sur- 
veyor, with  the  necessary  assistants,  to  aid  them. 

Note. — See  Subd.  2  of  note  to  Sec.  752,  ante. 

765.  (§  277.)     The  referees  must  make  a  report  Referees 

must  make 

of  their  proceedings,  specifying  therein  the  manner  a  report  of 
in  which  they  executed  their  trust,  and  describing  coodings. 
the  property  divided,  and  the  shares  allotted  to  each 
party,  with  a  particular  description  of  each  share. 

766.  (§  278.)     The   Court  may  confirm,  change,  The  Court 

may  set 

modify,  or  set  aside  the   report,  and,  if  necessary,  JgJ^®^ 
appoint  new  referees.    Upon  the  report  being  con-  Jn^^^\er 
firmed,  judgment  must  be  rendered  that  such  parti-  tSereosu* 
lion  be  eflPectual  forever,  which  judgment  is  binding 
and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and  Ugon^ 
their  legal  representatives,  who  have  at  the  time  any  {"  ^T^^* 
interest  in  the  property  divided,  or  any  part  thereof,  <'^°<*^""^®- 
as  owners  in  fee  or  as  tenants  for  life  or  for  years,  or 
as  entitled  to  the  reversion,  remainder,  or  the  inherit- 
ance of  such  property,  or  of  any  part  thereof,  after 
the  determination  of  a  particular  estate  therein,  and 
who  by  any  contingency  may  be  entitled  to  a  benefi- 
dal  interest  in  the  property,  or  who  have  an  interest 
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Same.         in  any  undivided  share  thereof,  as  tenants  for  years  or 
for  life. 

2.  On  all  persons  interested  in  the  property,  who 
may  be  unknown,  to  whom  notice  has  been  given  of 
the  action  for  partition  by  publication; 

3.  On  all  other  persons  claiming  fi'om  such  parties 
or  persons,  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the 
death  of  any  party  before  final  judgment  or  decree; 
but  such  judgment  or  decree  is  as  conclusive  against 
the  heirs,  legal  representatives,  or  assigns  of  such  dece- 
dent, as  if  it  had  been  entered  before  his  death. 

Note. — The  effect  of  the  judgment  in  this  action  is 
determined  by  the  Code,  not  by  the  common  law.  It 
is  binding  and  conchisive  upon  all  parties  properly 
before  the  Court, — Morenhout  vs.  Higuera,  32  Cal.,  p. 
289;  see,  also,  Gates  vs.  Salmon,  35  Cal.,  p.  576.  In 
Toi-mey  vs.  Allen,  Oct.  Term,  1872,  the  Supreme  Court 
Bay:  **  We  held  in  Regan  vs.  McMahon,  April  Term, 
1872,  that  the  practice  prescribed  in  the  Practice  Act 
as  to  the  granting  of  new  trials  in  civil  actions  was 
applicable  to  the  review  of  decrees  rendered  in  pro- 
ceedings on  partition.  Sec.  193  defines  the  grounds 
upon  which,  and  Sec.  195  the  procedure  by  which,  such 
motions  may  be  made  and  determined,  and  there  is 
hardly  a  conceivable  case  in  which,  under  the  pro- 
visions of  the  Act,  relief  may  not  be  had,  if  irregu- 
larity, accident,  or  surprise,  or  any  other  misfortune 
by  which  the  substantial  rights  of  the  parties  or  of  any 
of  them  have  been  sacrificed,  have  intervened.  An 
action  for  a  partition  is  as  completely  within  the  opera- 
tion of  the  Act  as  any  other  civil  action  for  the  conduct 
of  which  rules  of  procedure  are  therein  prescribed.'' 

Judgment        767.     (§  279.)     The  judgment  does  not  affect  ten- 

nottoafToet  i.-i  iii/.t 

tenante  for    aiits  for  v ears  less  than  ten  to  the  whole  of  the  prop- 
years  to  "^  *     * 

propor&l*     erty  which  is  the  subject  of  the  partition. 

Expenses  768,  (§  280.)  The  expenses  of  the  referees,  in- 
most be  eluding  those  of  a  surveyor  and  his  assistants,  when 
SSio^  the  ^^ployed,  must  be  ascertained  and  allowed  by  the 
parties.  Court,  and  the  amount  thereof,  together  with  the  fees 
allowed  by  the  Court,  in  its  discretion,  to  the  referees^ 
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must  be  apportioned  among  the  different  parties  to 
the  action,  equitably. 


769.  (§  281.)     When  a  lien  is  on  an  undivided  Alien 

^  '  on  an 

interest  or  estate  of  any  of  the  parties,  such  lien,  if  a  -^ntorajt  o^ 

partition  be  made,  shall  thenceforth  be  a  charge  only  STa  charge 

on  the  share  assigned  to  such  party;  but  such  share  the^share 

must  first  be  charged  with  its  just  propoition  of  the  such  party, 
costs  of  the  partition,  in  preference  to  such  lien. 

770.  (§  282.)     When  a  part  of  the  property  only  E«tatefor 
is  ordered  to  be  sold,  if  there  be  an  estate  for  life  or  y©*"' may 

'  bo  set  off 

years,  in  an  undivided  share  of  the  whole  property,  of  tho""^ 
such  estate  may  be  set  off  in  any  part  of  the  property  SS  mJS^ 
not  ordered  to  be  sold.  aii  sold. 

771.  (§  283.)     The  proceeds  of  the  sale  of  incum-  AppUca- 

n,  ,  tion  of 

bered  property  must  be  applied  under  the  direction  of  gpjJS^^ 
the  Court,  as  follows:  [°£j-'' 

1.  To  paj'  its  just  proportion  of  the  general  costs  of  ^^^p**'*^- 
the  action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  liens 
in  their  order  of  priority,  by  payment  of  the  sums  due 
and  to  become  due;  the  amount  due  to  be  verified  by 
affidavit  at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property 
sold,  according  to  their  respective  shares  therein. 

772.  (§  284.)     Whenever  any  party  to  an  action.  Party 
who  holds  a  lien  upon  the  property,  or  any  part  thereof  secnriti 
has  other  securities  for  the  payment  of  the  amount  of  f^y^^ 
such  lien,  the  Court  may,  in  its  discretion,  order  such  ShaMt 
securities  to  be  exhausted  before  a  distribution  of  the 
proceeds  of  sale,  or  may  order  a  just  deduction  to  be 

made  from  the  amount  of  the  lien  on  the  property,  on 
account  thereof. 


/ 
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Proceoda  of      773.     (§  285.)     The  proceeds  of  sale  and  the  secu- 

sale,  dispo-  \  /  m.  t  /« 

Bitionof.  rities  taken  by  the  referees,  or  any  part  thereof  must 
be  distributed  by  them  to  the  persons  entitled  thereto, 
whenever  the  Court  so  directs.  But  in  case  no  direc- 
tion be  given,  all  of  such  proceeds  and  securities  must 
be  paid  into  Court,  or  deposited  therein,  or  as  directed 
by  the  Court. 

When  paid       774.     (§  286.)     When  the  proceeds  of  the  sale  of 
the  cause     any  sharc  or  parcel  belonging  to  persons  who  are  par- 
fo?tho^**^    ties  to  the  action,  and  who  are  known,  are  paid  into 
«?n  of  the    Court,  the  action  may  be  continued  as  between  such 
the"partie8.  parties,  forthc  determination  of  their  respective  claims 
thereto,  which  must  be  ascertained  and  adjudged  by 
the  Court.    Further  testimony  may  be  taken  in  Courts 
or  by  a  referee,  at  the  discretion  of  ^he  Court,  and  the 
Court  may,  if  necessary,  require  such  parties  to  pre- 
sent the  facts  or  law  in  controversy,  by  pleadings,  as 
in  an  original  action. 

Sales  by  775.     (§  287.)     All  sales  of  real  property,  made  by 

musitbeat  referees,  under  this  Chapter,  must  be  made  at  public 
auction.  auction  to  the  highest  bidder,  upon  notice  published 
in  the  manner  required  for  the  sale  of  real  property 
on  execution.  The  notice  must  state  the  terms  of  sale, 
and  if  the  property  or  any  part  of  it  is  to  be  sold  sub- 
ject to  a  prior  estate,  charge,  or  lien,  that  must  be 
stated  in  the  notice. 

The  Court        776.     (§  288.)     The  Court  must,  in  the  order  for 
the  terms     salc,  direct  the  terms  of  credit  which  may  be  allowed 

of  sale  or  *' 

credit  for  the  purchaso  money  of  any  portion  of  the  prem- 
ises of  which  it  may  direct  a  sale  on  credit,  and  for 
that  portion  of  which  the  purchase  money  is  required, 
by  the  provisions  hereinafter  contained,  to  be  invested 
for  the  benefit  of  unknown  owners,  infants,  or  parties 
out  of  the  State. 
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777.  (§  289.)  The  referees  may  take  separate  Referees 
mortgages  and  other  securities  for  the  whole,  or  con-  jMiiritiee 
venient  portions  of  the  purchase  money,  of  such  parts  JJ^J"® 
of  the  property  as  are  directed  by  the  Court  to  be 

sold  on  credit,  for  the  shares  of  any  known  owner  of 
full  age,  in  the  name  of  such  owner;  and  for  the 
shares  of  an  infant,  in  the  name  of  the  guardian  of 
such  infant;  and  for  other  shares,  in  the  name  of  the 
Clerk  of  the  County  and  his  successors  in  office. 

778.  (§  290.)     The  person  entitled  to  a  tenancy  Tenants 

^r  0090 

for  life,  or  years,  whose  estate  has  been  sold,  is  en-  ^^J^^ 
titled  to  receive  such  sum  as  may  be  deemed  a  reason-  J^elvo 
able  satisfiiction  for  such  estate,  and  which  the  person  Sonf*""*" 
80  entitled  may  consent  to  accept  instead  thereof,  by 
an  instrument  in  writing,  filed  with  the  Clerk  of  the 
Court.     Upon  the  filing  of  such  consent,  the  Clerk 
must  enter  the  same  in  the  minutes  of  the  Court. 


779.  (§  291.)  If  such  consent  be  not  given,  filed.  The  Court 
and  entered  as  provided  in  the  last  section,  at  or  be-  ^^^^^ 
fore  a  judgment  of  sale  is  rendered,  the  Court  must 
ascertain  and  determine  what  proportion  of  the  pro- 
ceeds of  the  sale,  after  deducting  expenses,  will  be 
a  just  and  reasonable  sum  to  be  allowed  on  account  of 
such  estate,  and  must  order  the  same  to  be  paid  to 
such  party,  or  deposited  in  Court  for  him,  as  the  case 
may  require. 

•780.     (§   292.)     If  the  persons   entitled    to  such  The  Court 
estate  for  life  or  years  be  unknown,  the  Court  must  protect 

•^  '  tenants 

provide  for  the  protection  of  their  rights  in  the  same  »»»i™o^n« 
manner,  as  far  as  may  be,  as  if  they  were  known  and 
had  appeared. 

The  Court 

781 .     (§  293.)     In  all  cases  of  sales,  when  it  appears  ^^J^^j^ 
that  any  person  has  a  vested  or  contingent  future  right  Jhe  vSSe* 
or  estate  in  any  of  the  property  sold,  the  Court  must  contingent 

or  yested 
««     -rr        ^  interests. 

86— Vol.  I. 
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ascertain  and  settle  the  proportional  value  of  such  con- 
tingent or  vested  right  or  estate,  and  must  direct  such 
proportion  of  the  proceeds  of  the  sale  to  be  invested, 
secured,  or  paid  over,  in  such  maimer  as  to  protect 
the  rights  and  interests  of  the  parties. 

Terma  of         782.     (§  294.)     In  all  cases  of  sales  of  property  the 
be  made      tcrms  must  be  made  known  at  the  time;  and  if  the 

known  at 

i5)te*miwt    pi^^inises  consist  of  distinct  farms  or  lots,  they  must  be 
JS»!Slteiy.   sold  separately. 

Who  may        783.     (§  295.)     Neither  of  the  referees,  nor  any 

not  be  . 

purchMora.^  pcrsou  for  the  benefit  of  either  of  them,  can  be  in- 
terested in  any  purchase;  nor  can  a  guardian  of  an 
infant  party  be  interested  in  the  purchase  of  any  real 
property,  being  the  subject  of  the  action,  except  for 
the  benefit  of  the  infant.  All  sales  contrary  to  the 
provisions  of  this  section  are  void. 

Referees  784.     (§  296.)     After   completing  a  sale   of  the 

must  make 

a  report  of  property,  or  any  part  thereof  ordered  to  be  sold,  the 
the  Court  refcrecs  must  report  the  same  to  the  Court,  with  a 
description  of  the  difl:erent  parcels  of  land  sold  to 
each  purchaser;  the  name  of  the  purchaser;  the  price 
paid  or  secured;  the  terms  and  conditions  of  the  sale, 
and  the  securities,  if  any,  taken.  The  report  must  be 
filed  in  the  office  of  the  Clerk  of  the  county  where 
the  property  is  situated. 

ifcon-  786.     (§  297.)     If  the  sale  be  confirmed  b/  the 

convey-       Court  an  order  must  be  entered,  directing  the  referees 

ances  '  ^ 

Stecu^ed.  *^  cxccute  conveyauccs  and  take  securities  pursuant 
to  such  sale,  which  they  are  hereby  authorized  to  do. 
Such  order  may  also  give  directions  to  them  respect- 
ing the  disposition  of  the  proceeds  of  the  sale. 

Proceeding       786.  .  (§  298.)     When  a  party  entitled  to  a  share 

boSJme^r    ^^  *^®  property,  or  an  incumbrancer  entitled  to  hare 
pnrehaser.    j^jg  ]^qj^  pg^j^j  ^^^  ^f  ^j^^  g^^^  becomcs  a  purchaser,  the 
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referees  may  take  his  receipt  for  so  much  of  the  pro- 
ceeds of  the  sale  as  belongs  to  him. 

787.  {§  299.)     The  conveyances  must  be  recorded  Convoy- 

ft  u  008 

in  the  county  where  the  premises  are  situated,  and  JJJJJJ^A 
shall  be  a  bar  against  all  persons  interested  in  the  Sot  ba* 
property  in  any  way,  who  shall  have  been  named  as  S£t?ai 
parties  in  the  action;  and  against  all  such  parties  and 
persons  as  were  unknown,  if  the  summons  was  served 
by  publication,  and  against  all  persons  claiming  under 
them,  or  either  of  them. 

788.  (§  300.)     "When  there  are  proceeds  of  a  sale  Proceeda 

^  '  ^  of  sale 

belonging  to  an  unknown  owner,  or  to  a  person  with-  ^®^®°r^^ 
oat  the  State,  who  has  no  legal  representative  within  mug?  bo"* 
it,  the  same  must  be  invested  in  bonds  of  this  State  or  fSJthe^ir 
of  the  United  States,  for  the  benefit  of  the  persons 
entitled  thereto. 

789.*  (§  301.)     When  the  security  of  the  proceeds  invoBtmtn 
of  sale  is  taken,  or  when  an  investment  of  any  such  mad©  in 

'  •/  the  name 

proceeds  is  made,  it  must  be  done,  except  as  herein  oSJJjfof 
otherwise  provided,  in  the  name  of  the  Clerk  of  the  ^®®°"^*3^' 
county  where  the  papers  are  filed,  and  his  successors 
in  office,  who  must  hold  the  same  for  the  use  and 
benefit  of  the  parties  interested,  subject  to  the  order 
of  the  Court. 

790.     (§  302.)     When  security  is  taken  by  the  ref-  when  the 

^  ^  *^  inierestsof 

erees  on  a  sale,  and  the  parties  interested  in  such  the  parties 

•  '  ^  areascero 

security,  by  an  instrument  in  wilting,  under  their  Jjjurftiee 
hands,  delivered  to  the  referees,  agree  upon  the  shares  Skon  in 
and  proportions  to  which  they  are  respectively  entitled,  namee. 
or  when  shares  and  proportions  have  been  previously 
adjudged  by  the  Court,  such  securities  must  be  taken 
in  the  names  of  and  payable  to  the  parties  respectively 
entitled  thereto,  and  must  be  delivered  to  such  parties 
upon  their  receipt  therefor.     Such   agreement  and 
receipt  must  be  returned  and  filed  with  the  Clerk. 
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Duties  of         79 1 .     (§  303.)     The  Clerk  in  whose  name  a  security 

the  Clerk  ^^  ^  ; 

making  in-   ig  taken,  or  bv  whom  an  investment  is  made,  and  his 

vestments.  'J  ? 

successors  in  office,  must  receive  the  interest  and  prin- 
cipal as  it  becomes  due,  and  apply  and  invest  the  same 
as  the  Court  may  direct;  and  must  deposit  with  the 
County  Treasurer  all  securities  taken,  and  keep  an 
account  in  a  book  provided  and  kept  for  that  purpose, 
in  the  Clerk's  office,  free  for  inspection  by  all  persons, 
of  investments  and  moneys  received  by  him  thereon, 
and  the  disposition  thereof. 

wiion  792.     (§  304.)     "WHien  it  appears  that  partition  can- 

uneqaal  ^  ^ 

partition,     not  be  made  equal  between  the  parties,  according  to 

IS  ordored,  ^  r  y  o 

tionmay^be  t^cir  respective  rights,  without  prejudice  to  the  rights 
fn^rSSn  and  interests  of  some  of  them,  and  a  partition  be 
ordered,  the  Court  may  adjudge  compensation  to  be 
made  by  one  party  to  another,  on  account  of  the 
inequality;  but  such  compensation  shall  ijot  be  re- 
quired to  be  made  to  others  by  owners  unknown,  nor 
by  an  infant,  unless  it  appears  that  such  infant  has  per- 
sonal property  sufficient  for  that  purpose,  and  that  his 
anterest  will  be  promoted  thereby.  And  in  all  cases 
the  Court  has  power  to  make  compensatory  adjustment 
between  the  respective  parties,  according  to  the  ordi- 
nary principles  of  equity. 

The  share        793.     (§  305.)    When  the  share  of  an  infant  is  sold, 

of  an  Infant  i  /» 

maybe       the  procccds  of  the  sale  may  be  paid  by  the  referee 

guardian,     making  the  sale  to  his  general  guardian,  or  the  special 

guardian  appointed  for  him  in  the  action,  upon  giving 

the  security  required  by  law  or  directed  by  order  of 

fhe  Court. 

The  794.     (§  306.)     The  guardian  who  may  be  entitled 

guardian  of  \  /  o  %* 

an  insane     to  the  custodv  and  manaffomeut  of  the  estate  of  an 

person  may  ./  o  . 

procLeds^®   insane  person,  or  other  person  adjudged  incapable  of 
party^s        couduclftig  his  owu  affairs,  whose  interest  in  real  prop- 
erty has  been  sold,  may  receive,  in  behalf  of  such  per- 
son, his  share  of  the  proceeds  of  such  real  property 
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from  the  referees,  on  executing,  with  sufficient  sure- 
ties, an  undertaking  approved  by  a  Judge  of  the  Court, 
or  by  a  County  Judge,  that  he  will  faithfully  discharge 
the  trust  reposed  in  him,  and  will  render  a  true  and  just 
account  to  the  person  entitled,  or  to  his  legal  represen- 
tative. 

705.     (§  307.)     The  geneml  guardian  of  an  infant,  a  gnardian 
and  the  guardian  entitled  to  the  custody  and  manage-  p^rtSiJ^ 
meiit  of  the  estate  of  an  insane  person,  or  other  person  rctiXand 
adjudged  incapable  of  conducting  his  own  affairs,  who  ^oiMsee. 
is  interested  in  real  estate  held  in  joint  tenancy,  or  in 
common,  or  in  any  other  manner  so  as  to  authorize 
his  being  made  a  party  to  an  action  for  the  partition 
thereof,  may  consent  to  a  partition  without  action,  and 
agree  upon  the  share  to  be  set  off  to  such  infant  or 
other  person  entitled,  and  may  execute  a  release  in 
his  behalf  to  the  owners  of  the  shares  of  the  parts  to 
which  they  may  be  respectively  entitled,  upon  an 
order  of  the  Court. 

796.  (§  308.)    The  costs  of  partition,  including  rea-  Cost?  of 
sonable  counsel  fees,  expended  by  the  plaintiff  for  the  [jf^g^'JJ" 
common  benefit,  fees  of  referees  and  other  disburse-  jj^^oenew. 
ments,  must  be  paid  by  the  parties  respectively  enti- 
tled to  share  in  the  lands  divided,  in  proportion  to 

their  respective  interests  therein,  and  may  be  inclu- 
ded and  specified  in  the  judgment.  In  that  case  they 
shall  be  a  lien  on  the  several  shares,  and  the  judgment 
may  be  enforced  by  execution  against  such  shares,  and 
against  other  property  held  by  the  respective  parties. 
When,  however,  a  litigation  arises  between  some  of 
the  parties  only,  the  Court  may  require  the  expense  of 
such  litigation  to  be  paid  by  the  parties  thereto,  or  any 
of  them. 

797.  (§  309.)     The  Court, Vith  the  consent  of  the  '^%^^ 
parties,  may  appoint  a  single  referee,  instead  of  three  SJoint* 
referees,  in  the  proceedings  under  the  provisions  of  refwM. 
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this  Chapter;  and  the  single  referee,  when  thus  ap- 
pointed, has  all  the  powers  and  may  perform  all  the 
duties  required  of  the  three  referees. 

798.  If  it  appears  to  the  Court  that  other  actions 
or  proceedings  have  been  prosecuted  or  defended  by 
any  of  the  tenants  in  common,  for  the  protection,  con- 
firmation, or  perfecting  of  the  title,  or  settling  the 
boundary,  or  making  a  survey  or  surveys  of  the  estate 
partitioned,  the  Court  must  allow  to  the  parties  who 
have  paid  the  expense  of  such  necessary  litigation,  or 
other  proceedings,  all  the  expenses  necessarily  so 
incurred  therein,  which  shall  have  accrued  to  the 
common  benefit  of  the  other  tenants  in  common,  with 
interest  thereon  from  the  date  of  making  the  expen- 
ditures; and  the  same  must  be  allowed  and  taxed,  and 
included  in  the  final  judgment  as  costs  are  allowed, 
taxed,  and  included  in  the  judgment. 

Note. — This  section  was  added  by  Act  of  April  1, 
1872. 

799.  If  it  appears  to  the  Court  that  it  was  neces- 
sary to  have  made  an  abstract  of  the  title  to  the  prop- 
erty  to  be  paiiitioned,  and  such  abstract  shall  have 
been  procured  by  the  plaintiff,  or  if  the  plaintiff  shall 
have  failed  to  have  the  same  made  before  the  com- 
mencement of  the  action,  and  any  one  of  the  defend- 
ants shall  have  had  such  abstract  afterwards  made,  the 
cost  of  the  abstract,  with  interest  thereon  from  the 
time  the  same  is  subject  to  the  inspection  of  the  re- 
spective parties  to  the  action,  must  be  allowed  and 
taxed.    Whenever  such  abstract  is  produced  by  the 
plaintiff,  before  the  commencement  of  the  action,  he 
must  file  with  his  complaint  a  notice  that  an  abstract 
of  the  title  has  been  made,  and  is  subject  to  the  in- 
spection and  use  of  all  the  parties  to  the  action,  desig- 
nating therein  where  the  abstract  will  be  kept  for 
inspection.    But  if  the  plaintiff  shall  have  fiuled  to 
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procure  sucli  abstract  before  commencing  the  action, 
and  any  defendant  shall  procure  the  same  to  be  made, 
he  shall,  as  soon  as  he  has  directed  it  to  be  made,  file 
a  notice  thereof  in  the  action  with  the  Clerk  of  the 
Court,  stating  who  is  making  the  same,  and  where  it 
will  be  kept  when  finished.  The  Court,  or  the  Judge 
thereof,  may  direct  from  time  to  time,  during  the 
progress  of  the  action,  who  ghall  have  the  custody  of 
the  abstract. 

Note. — This  section  was  added  by  Act  of  April  1, 
1872. 

800.  The  abstract  mentioned  in  the  last  preceding  Same, 
section  may  be  made  by  any  competent  searcher  of 
records,  and  need  not  be  certified  by  the  Recorder  or 
other  oflicer,  but  instead  thereof  it  must  be  verified 

by  the  affidavit  of  the  person  making  it,  to  the  eftect 
that  he  believes  it  to  be  correct;  but  the  same  may 
be  corrected  from  time  to  time  if  found  incorrect, 
under  the  direction  of  the  Court. 

Note. — This  section  was  added  by  Act  of  April  1, 
1872. 

801.  Whenever,  during  the  progress  of  the  action  interest  <m 
for  partition,  any  disbursements  shall  have  been  made,  menta. 
under  the  direction  of  the  Court  or  the  Judge  thereoj^ 

by  a  party  thereto,  interest  must  be  allowed  thereon 
fix)m  the  time  of  making  such  disbursements. 

Note. — This  section  was  added  by  Act  of  April  1, 
1872. 


CHAPTER  V, 

ACTIONS  FOR  THE  USURPATION  OF  AN  OFFICE  OR  FRANCHISE. 

Section  802.  Certain  writs  abolished. 

803.  Action  may  be  brought  against  any  party  usurping, 

etc.,  any  office  or  franchise. 

804.  Name  of  person  entitled  to  office  may  be  set  forth  in 

the  complaint.    If  fees  have  been  received  by  the 
usurper,  he  may  be  arrested. 
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Section  805.  Judgment  may  determine  the  rights  of  both  incumbent 

and  claimant. 

806.  When  rendered  in  favor  of  applicant. 

807.  Damages  may  be  recovered  by  successful  applicant. 

808.  When  several  i>er8ons  claim  the  same  office  their  rights 

may  be  determined  by  a  single  action. 

809.  If  defendant  found  guilty,  what  judgment  to  be  ren- 

dered against  him. 

802.  The  writ  of  scire  facias,  the  writ  of  quo  war- 
ranto, and  proceedings  by  information  in  the  nature  of 
quo  warrapto,  are  abolished.  The  remedies  obtainable 
in  these  forms  may  hereafter  be  obtained  by  civil 
actions,  under  the  provisions  of  this  Chapter. 

803.  (§  310.)  An  action  may  be  brought  by  the 
Attorney  General,  in  the  name  of  the  people  of  this 
State,  upon  his  own  information,  or  upon  the  complaint 
of  a  private  party,  against  any  person  who  usurps,  in- 
trudes into,  or  unlawfully  holds  or  exercises  any  pub- 
lic office,  civil  or  military,  or  any  franchise  within  this 
State.  And  the  Attorney  General  must  bring  the 
action  whenever  he  has  reason  to  believe  that  any 
such  office  or  franchise  has  been  usurped,  intruded 
into,  or  unlawfully  held  or  exercised  by  any  person,  or 
when  he  is  directed  to  do  so  by  the  Governor. 

Note. — 1.  Object  of  the  Action — Is  to  prevent 
the  usurpation  of  an  office,  franchise,  or  liberty.— Ex 
Parte  Attorney  General,  1  Cal.,  p.  87;  People  vs. 
Olds,  3  Cal.,  p.  176. 

2.  When  it  can  be  Maintained — To  try  Titlk 
to  an  Office.— People  vs.  Scannel,  7  Cal.,  p.  439. 
To  test  the  right  of  an  appointee  of  the  Board  of  Pilot 
Commissioners. — Palmer  vs.  Woodbury,  14  Cal.,  p. 
43.  Against  one  in  possession  of  an  office  to  which  he 
has  not  been  duly  elected,  but  who  holds  a  certificate 
of  election. — People  vs.  Jones,  20  Cal.,  p.  50. 

3.  Certificate  of  Election. — One  holdin;?  a  cer- 
tificate, without  the  legal  title  to  the  office,  is  an  intruder 
within  the  meaning  of  this  section,  for  the  right 
to  the  office  comes  from  the  will  of  the  voters  as 
expressed  at  the  election.  If  the  office  was,  in  fact, 
given  by  the  voters  to  another,  the  possession  by  the 
defendant  of  the  certificate  affords  him,  at  most,  but  a. 
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color  of  title,  and  does  not  invest  him  with  the  right 
which  belongs  to  another. — People  vs.  Jones,  20  Cal., 
p.  50.  A  certificate  is  not  necessary  to  enable  a  party, 
claiming  to  have  been  elected,  to  bring  his  action;  it  is 
only  prima  facie  evidence  of  title  to  the  office,* not 
condu&ive.  Nor  is  it  the  only  evidence  by  which  the 
title  may  be  established.  It  is  t*he  fact  of  election 
which  gives  title  to  the  office,  and  this  fact  may  be 
established,  not  only  without,  but  against  the  evidence 
of  the  certiflcate. — ^Magee  vs.  Supervisors  of  Calaveras 
County,  10  Cal.,  p.  376.  The  issuance  of  a  certificate 
'  to  a  person  elected  to  office  is  a  ministerial  act. — Con- 

ger vs.  Gilmer,  32  Cal.,  p.  75. 

4.  Generally. —  The  use  of  an  abbreviated  cor- 
porate name,  by  the  officers  of  a  corporation,  is  not  a 
usurpation,  nor  will  it  support  a  proceeding  by  quo  war- 
ranto to  oust  them  from  the  enjoyment  of  the  franchise. 
People  vs.  Bogart,  October  Term,  1872;  People  vs. 
Sierra  Buttes  Q.  M.  Co.,  39  Cal.,  p.  514.  The  pendency 
of  proceedings  in  quo  warranto,  against  the  persons 
claiming  to  compose  a  corporation,  is  no  defense  to  an 
action  by  the  corporation. — 0.  <&  V.  C.  R.  R.  Co.  vs. 
Plumas  Co.,  37  Cal.,  p.  354.  • . 

804.     (§  311.)     Whenever  such  action  is  brought,  Name  of 

,  pernon 

the  Attorney  General,  in  addition  to  the  statement  of  entitled  to 

•^  '  office  may 

the  cause  of  action,  may  also  set  forth  in  the  complaint  jjf  Jh^*®^ 
the  name  of  the  person  rightly  entitled  to  the  oifice,  '^'^^^''^ 
with  a  statement  of  his  riffht  thereto;   and  in  such  iffeee 

^  have  been 

case,  upon  proof  by  affidavit  that  the  defendant  has  ^^gj^®^ 
received  fees  or  emoluments  belonging  to  the  office,  he"miS'be 
and  by  means  of  his  usurpation  thereof,  an  order  may  *"^ 
be  granted  by  a  Justice  of  the  Supreme  Court,  or  a 
District  Judge,  for  the  arrest  of  such  defendant  and 
holding  him  to  bail;  and  thereupon  he  may  be  arrested 
and  held  to  bail,  in  the  same  manner  and  with  the 
same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is 
subject  to  arrest. 

Note. — An  alleviation  that  the  defendant  is  in  pos- 
session of  the  office  without  authority,  is  a  sufficient 
allep^ation  of  intrusion  or  usurpation.  Any  defects  in 
the  complaint  in  this  respect  must  be  reached  by  de- 

87— Vol.  I. 
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murrer. — Palmer  vs.  Woodbury,  14  Cftl.,  p.  43.  In  an 
action  for  the  usurpation  of  the  ofl5ce  of  pilot  for  the 
port  of  San  Francisco,  the  complaint  averred  that  de- 
fendants hold,  use,  exercise,  usurp,  and  enjoy  the  office 
without  a  license,  and  also  contained  certain  allega- 
tions as  to  the  right  of  relator  to  the  office.  It  was 
held:  that  the  allegations  as  to  relator's  right  could  not 
be  reached  by  general  demurrer,  the  complaint  being 
good  as  against  the  defendants;  that  they  are  not  inter- 
ested in  the  question  as  to  the  right  of  relator,  but  only 
in  the  determination  of  their  own  right  to  the  office.— 
Flynn  vs.  Abbott,  16  Cal.,  p.  358.  In  a  proceeding  to 
contest  the  election  of  District  Judge,  the  ineligibility 
of  the  candidate  receiving  the  highes^t  number  of  votes, 
the  defendant  being  next  on  the  list,  is  no  defense.  The 
fact  that  the  candidate  receiving  the  highest  number  of 
votes  at  an  election  by  the  people  is  ineligible,  does  not 
give  the  office  to  the  next  highest  on  the  list. — Saun- 
ders vs.  HayTies,  13  Cal.,  p.  145. 

805.  (§  312.)  In  every  such  action  judgment  may 
be  rendered  upon  the  right  of  the  defendant,  and  also 
upon  the  right  of  the  party  so  alleged  to  be  entitled, 
or  only  upon  the  right  of  the  defendant,  as  justice  may 
require. 

Note. — ^In  an  action  to  determine  the  right  to  an 
office  where  the  relator  claims  the  office  as  against  the 
incumbent,  the  Court  may  not  only  determine  the  right 
of  the  defendant,  but  of  the  relator  also;  and  if  it 
determine  in  favor  of  the  relator,  may  render  judg- 
ment that  the  defendant  deliver  to  the  relator  the 
office. — People  vs.  Banvard,  27  Cal.,  p.  470. 

806.  (§  313.)  If  the  judgment  be  rendered  upon 
the  right  of  the  person  so  alleged  to  be  entitled,  and 
the  same  be  in  favor  of  such  person,  he  will  be  enti- 
tled, after  taking  the  oath  of  office  and  executing  such 
official  bond  as  may  be  required  by  law,  to  take  upon 
himself  the  execution  of  the  office. 

807.  (§  314.)  If  judgment  be  rendered  upon  the 
right  of  the  person  so  alleged  to  be  entitled,  in  fever 
of  such  person,  he  may  recover,  by  action,  the  damages 
which  he  may  have  sustained  by  reason  of  the  usurpa- 
tion of  the  office  by  the  defendant. 


Code  op  Civil  Procedure.  691 

808.  (§  315.)     When  several  persons  claim  to  be  when^ 

^  '  •*•  several 

entitled  to  the  same  office  or  franchise,  one  action  may  Jf^^^'h^ 
be  brought  against  all  such  persons,  in  order  to  try  |t^®  **®^®' 
their  respective  rights  to  such  office  or  fi^anchise. 

809.  (§  316.)     When  a  defendant,  against  whom  if'defend- 

^^  /  '     o  ant  found 

sach  action  has  been  brought,  is  adjudged  guilty  of  ^jjl^^y* 
usurping  or  intruding  into,  or  unlawfully  holding  any  tolf™**** 

£T*         /»  !•  ••!  •!  1  j-f  rendered 

omce,  irancnise,  or  pnvilege,  judgment  must  be  ren-  against 
dered  that  such  defendant  be  excluded  from  the  office, 
franchise,  or  privilege,  and  that  he  pay  the  costs  of  the 
action.  The  Court  may  also,  in  its  discretion,  impose 
upon  the  defendant  a  fine  not  exceeding  five  thousand 
dollars,  which  fine,  when  collected,  must  be  paid  into 
the  Treasury  of  the  State.' 


CHAPTER  VI. 

OP    ACTIONS   AGAINST   STEAMERS,    VESSELS,   AND   BOATS. 

Section  833.  When  vessels,  etc.,  are  liable.  Their  liabilities  con- 
stitute liens. 

814.  Actions  may  bo  brouffht  directly  against  such  ves- 
selsi  etc. 

816.  Complaint  must  be  verified. 

816.  Summons  may  be  served  on  the  master,  mato,  etc. 

817.  Plaintiff  may  have  such  vessel,  etc.,  attached. 

818.  The  Clerk  must  issue  the  writ  of  attachment. 

819.  Such  writ  must  be  directed  to  the  Sheriff.    Sheriff  may 

release  upon  sufficient  undertaking. 

820.  Sheriff  must  execute  such  writ  without  delay. 

821.  The  owner,  master,  etc.,  may  appear  and  defend  such 

vessel. 

822.  Proceedings  in  actions  under  this  Chapter. 

823.  After  appearance  attachment  may,  on  motion,  be  dis- 

charged. 

824.  "When  not  discharged,  such  vessel,  etc.,  may  be  sold  at 

public  auction.    Application  of  proceeds. 

825.  Mariners  and  others  may  assert  their  claim  for  wages, 

notwithstanding  prior  attachment.    How  enforced. 

826.  Proof  of  the  claims  of  mariners  and  others. 

827.  Sheriff's  notice  of  sale  to  contain  measurement,  ton- 

nage,  etc. 
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813.  (§  317.)  All  steamers,  vessels,  and  boate  are 
liable: 

1.  For  services  rendered  on  board  at  the  request  of, 
or  on  contract  with,  their  respective  owners,  masters, 
agents,  or  consignees; 

2.  For  supplies  furnished  for  their  use  at  the  re- 
quest of  their  respective  owners,  masters,  agents,  or 
consignees; 

3.  For  materials  furnished  for  their  construction, 
repair,  or  equipment; 

4.  For  their  wharfage  and  anchorage  within  this 
State; 

5.  For  injuries  committed  by  them  to  persons  or 
property. 

The  several  causes  of  action  constitute  liens  upon 
all  steamers,  vessels,  and  boats,  and  have  priority  in 
their  order  herein  enumerated,  and  have  preference 
over  all  other  demands;  but  such  liens  only  continue 
in  force  for  the  period  of  one  year  from  the  time  the 
cause  of  action  accrued. 

Note.— 1.  Constitution alitt.— Sec.  317  of  the 
Practice  Act  coDtained  six  subdivisions,  the  fifth  of 
which  read  as  follows: 

**5th.  For  non-performance  or  mal-perfonnanoe  of 
any  contract  for  the  transportation  of  persons  or  prop- 
erty made  by  their  respective  owners,  masters,  agents, 
or  consignees." 

This  subdivision  was  omitted  by  the  Commissioners 
because,  in  the  'case  of  The  Moses  Tayler,  4  Wallace 
U.  S.  Keports,  p.  411,  it  had  been  held  unconstitutional, 
as  being  an  attempt  to  confer  upon  State  Courts  the 
power  to  administer  a  remedy  for  marine  torts  and  con- 
tracts.    See,  also,  The  Hine  vs.  Trevor,  4  Wallace  U. 
S.  Reps.,  p.  556.    The  remaining  portions  of  the  section 
and  of  the  Chapter  were  retained,  never  having  been 
expressly  held  invalid.     In  The  People  vs.  Steamer 
America,  34  Cal.,  in  which  the  constitutionality  of  the 
whole  section  was  challenged,  upon    the    authority, 
among  others,  of  the  cases  of  The  Hine  vs.  Trevor, 
and  The  Moses  Taylor,  supra,  Mr.  Justice  Rhodes,  in 
delivering  the  opinion  of  the  Court,  says: 

'*  The  defendant's  counsel  presents  the  point  that  the 
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statute  under  which  the  action  is  brought  (Sec.  2  of 
Water  Front  Act  of  1864,  Stats.  1863-4,  p.  139)  is  un- 
constitutional. The  ground  taken  is  that  this  is  a  case 
of  admiralty  and  maritime  jurisdiction,  and  that  'as 
the  Judiciary  Act  of  1789,  passed  in  pursuance  of  Sec- 
tion 2  of  Article  3  of  the  Constitution  of  the  United 
States,  provides  that  the  District  Courts  *  *  *  sliall 
have  exclusive  original  cognizance  of  all  civil  cases  of 
admiralty  and  maritime  jurisdiction,'  etc.,  the  Legis- 
lature of  this  State  was  without  power  to  confer  upon 
its  own  Courts  jurisdiction  of  such  cases.  Before  this 
point  can  be  reached,  it  must  be  determined  that  this  is 
a  case  of  admiralty  and  maritime  jurisdiction.  It  ia 
said  by  Mr.  Conkling  (1  Conkling  on  Adni.,  p.  19)  that 
Hhe  admiralty  jurisdiction,  in  cases  of  contract,  de- 
pends primarily  upon  the  nature  of  the  contract,  and  is 
limited  to  contracts,  claims,  and  service  purely  mari- 
time, and  touching  rights  and  duties  appertaining  to 
commerce  and  navigation.' — See  De  Lovio  vs.  Boit,  2 
Gall.,  p.  398;  The  Thomas  Jefferson,  10  Wheat.,  p. 
428;  and  other  cases  cited.  A  cause  of  action,  to  be 
cognizable  in  admiralty,  whether  arising  out  of  a  con- 
tract, claim,  service,  or  obligation,  or  liability  of  any 
kind,  must  relate  to  the  business  of  commerce  and 
navigation. 

'*  The  defendant's  counsel,  in  stating  the  facts  of  the 
case,  says  that  *  the  action  is  brought  to  recover  wharf- 
age while  the  steamer  was  engaged  in  navigating  the 
high  seas,  and  conveying  passengers  and  freight  to  and 
from  this  port  and  ports  in  Central  America.'  But  it 
does  not  appear  from  the  complaint  that  the  steamer 
was  engaged  in  commerce  and  navigation.  Tliis  fact, 
or  one  of  similar  impbrt,  must  be  stated  in  the  plead- 
ings, in  order  to  make  a  case  falling  within  the  admi- 
ralty and  maritime  jurisdiction.  The  Court  cannot 
take  judicial  notice  that  a  vessel  found  at  a  wharf  is 
engaged  in  navigating  the  high  seas,  or  the  navigable 
inland  waters  of  the  State,  or  is  employed  in  trade, 
commerce,  or  navigation,  of  any  sort  or  in  any  manner. 
That  is  a  fact  of  jurisdictional  consequence,  and  must 
be  expressly  alleged  or  be  necessarily  inferable  from 
the  other  facts  alleged.  The  precedents  of  libels  in 
admiralty,  although  *  there  is  no  special  custom  extant ' 
with  respect  to  their  form,  state  this  fact,  and  it  is  very 
generally  found  in  all  the  reported  cases.  This  fact  not 
appearing  in  the  case,  the  question  presented  by  the 
defendant's  counsel  does  not  arise. 

''It  is  objected  that  the  Harbor  Commissioners  have 
no  authority  to  institute  actions  in  rem  in  the  name  of 


694  Code  of  Civil  Procedure. 


the  people.  Section  2  of  the  Act  of  186a-4  providea 
that  *  the  said  Commissioners  are  hereby  authorized 
^dL  empowered,  in  tlie  name  of  The  People  of  the 
HQbe  of  California,  to  institute  actions  at  law  and  in 
eqaity  for  the  possession  of  any  wharf  •  *  *  or  for 
the  recovery  of  the  tolls,  dockage,  rents,  and  wbar&ge 
thereof.'  The  words  are  comprehensive  cnou|^h  to 
inckiie  all  the  remedies  that  a  private  person  could 
have  under  the  same  circumstances,  and  there  are  no 
words  in  the  Act,  and  nothing  in  the  nature  of  the 
cause  of  action,  indicative  of  a  restriction  to  certain 
remedies  to  the  exclusion  of  others  provided  by  law- 
We  see  no  ground  for  holding  that  the  Commissioners 
are  not  entitled  to  avail  themselves  of  the  remedy 
against  the  steamer  provided  by  Section  317  of  the 
Practice  Act.  The  proceeding  is  similar  to  that 
adopted  in  The  Hine  vs.  Trevor,  4  Wal.,  p.  555,  which, 
it  was  said,  was  *  a  remedy  partaking  of  all  the  essen- 
tial features  of  an  admiralty  proceeding  in  rem.''  In 
that  case  one  question  was,  whether  the  remedy  adopted 
was  one  falling  within  the  clause  of  the  nintli  section 
of  the  Judiciary  Act  of  1789,  which  *  saves  to  suitors 
in  all  cases  the  right  of  a  common  law  remedy.*  It 
was  not  held  that  the  form  of  the  remedy  adopted 
would  make  a  case  within  the  admiralty  jurisdiction; 
but  the  Court  having  determined,  from  the  facts  of  the 
case,  that  it  was  one  of  admiralty  cognizance,  consid- 
ered that  the  remedy  was  not  within  the  saving  clause 
of  that  section.  In  cases  not  within  the  jurisdiction  of 
the  admiralty  Courts,  there  can  be  no  question  that 
the  Legislature  may  devise  or  adopt  any  form  of 
remedy." — See,  also,  Subds.  14,  15,  16,  17,  of  note  to 
Sec.  33,  ante. 

2.  Generally. — Persons  engaged  in  navigating*  our 
rivers  with  boats  must  take  every  reasonable  precaution 
to  protect  the  property  of  others.  Carelessness  in  either 
particular,  resulting  in  the  injury  of  an  innocent  party, 
will  make  person  liable.  He  is.  bound  to  temper  their 
care  according  to  circumstances  of  the  danger. — Grerke 
vs.  California  Steam  Nav.  Co.,  9  Cal.,  p.  251.  A  Brit- 
ish seaman  on  a  British  vessel,  of  which  a  British 
subject  is  master,  may,  when  discharged  by  the  master 
in  a  port  of  the  United  States,  without  any  fault  on  the 
part  of  the  seaman,  sue  for  and  recover  his  wages  in  a 
State  Court.— Pugh  vs.  Gillam,  1  Cal.,  p.  485.  If 
credit  is  given  for  supplies  and  materials  furnished  a 
vessel,  the  lien  for  the  price  thereof  continues  on  the 
vessel  for  the  period  of  one  year  from  the  time  the 
demand  becomes  due. — Edgerby  vs.  Schooner  San  Lo- 
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renzo,  29  Cal.,  p.  418.  Part  owners  have  no  lien  for 
advances  or  disbursements. — Sterling  vs.  Hanson,  1 
Cal.,  p.  480. 

m 

814.  (§  318.)  Actions  for  damages,  arising  upon  any  Actions 
of  the  grounds  specified  in  the  preceding  section,  may  brought 
be  brought  directly  against  such  steamers,  vessels,  or  JJJj*®* 

boats.  vnKeU,  etc 

815.  (§  319.)     The  complaint  must  designate  the  Complaint 

,  -  ,  must  be 

steamer,  vessel,  or  boat  by  name,  and  must  be  verified  verified. 
by  the  oath  of  the  plaintiff,  or  some  one  on  his  behalf. 

816.  (§  320.)     The  summons,  .attached  to  a  certi-  Summons 

/»     -1  1  may  be 

fied  copy  of  the  complaint,  may  be  served  on  the  mas-  served  on 

toe  mftiPter. 

ter,  mate,  or  person  having  charge  of  the  steamer,  niate.etc. 
vessel,  or  boat  against  which  the  action  is  brought. 

Note. — The  rule,  requiring  a  seizure  of  the  thing  to 
give  jurisdiction  in  actions  in  rem,  is  altered  by  our 
statute.  Service  on  a  person,  standing  in  a  particular 
relation  to  the  thing,  confers  jurisdiction. — Averill  vs. 
Steamer  Hartford,  2  Cal.,  p.  890;  Meiggs  vs.  Scannell, 
8  id.,  p.  408;  Fisher  vs.  White,  id.,  p.  422.  The  rule 
of  law,  that  possession  of  personal  property  is  primary 
evidence  of  ownership,  is  uniform  in  its  application. 
The  question  of  tlie  ownership  of  a  vessel  forms  no 
exception  to  the  rule. — Bailey  vs.  New  World,  2  Cal., 
p.  370. 

817.  (§  321.)     The  plaintiff,  at  the  time  of  issuing  Plaintiff 

miiv  nave 

the  summons,  or  at  any  time  afterwards,  may  have  the  such  vessel. 
Steamer,  vessel,  or  boat  against  which  the  action  is  attached, 
brought,  with  its  tackle,  apparel,  and  furniture,  attached 
as  security  lor  the  satisfaction  of  any  judgment  that, 
may  be  recovered  therein. 

Note. — In  this  action  the  lion  attaches  only  when 
■  service  is  had  in  the  suit, — Fisher  vs.  White,  8  Cal.,  p. 
418.  As  soon  as  a  vessel  is  seized  a  lien  attaches  in 
favor  of  the  party  at  whose  instance  the  seizure  is 
made.  If  it  was  the  intention  of  the  Legislature  to 
provide  that  a  lien  should  only  be  acquired  by  attach- 
ment, this  would  virtually  be  denying  a  right  to  credit- 
ors for  small  sums.  It  would  be  almost  impossible  for 
a  merchant  or  mechanic  of  small  capital  or  credit,  who 
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had  a  claim  of  a  few  hundred  dollars  against  one  of 
our  large  steamers,  or  some  seagoing  vessel,  to  give 
the  necessary  bonds  to  detain  her  until  his  suit  oould 
be  determined,  and  in  the  meantime  she  might  be  run 
off  and  sold,  free  of  all  such  debts  or  incumbrances.— 
Meiggs  vs.  Scannell,  7  Cal.,  p.  408. 

Th©ciork  818.  (§  322.)  The  Clerk  of  the  Court  must  issue 
JJJ^ntof  a  writ  of  attachment,  on  the  apph cation  of  the  plaic- 
""®°*"  tiflf,  upon  receiving  a  written  undertaking  on  behalf 
of  the  plaintiif,  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  if  the  judgment  be  rendered 
in  favor  of  the  steamer,  vessel,  or  boat,  as  the  ease 
may  be,  he  will  pay  all  costs  and  damages  that  may 
be  awarded  against  him,  and  all  damages  that  may  be 
sustained  by  such  steamer,  vessel,  or  boat  from  the 
attachment,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  shall  in  no  case  be  less  than  five 
hundred  dollars  when  the  attachment  is  issued  against 
a  steamer  or  vessel,  or  less  than  two  hundred  dollars 
when  issued  against  a  boat. 


Saoh  writ 
must  be 
directed  to 
the  Sheriff. 


Sheriff  may 
release 
upon 
safBcient 
undertak- 
ing. 


Sheriff 

must 

execute 

such  writ 

without 

delay.* 


819.  (§  323.)  The  writ  must  be  directed  to  the 
Sheriff  of  the  county  withiii  which  the  steamer,  ves- 
sel, or  boat  lies,  and  direct  him  to  attach  such  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  fTirniture, 
and  keep  the  same  in  his  custody  until  discharged  in 
due  course  of  law,  unless  the  owner,  master,  agent,  or 
consignee  thereof  give  him  security,  by  the  undertak- 
ing of  at  least  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  the  demand  in  suit,  besides  costs; 
in  which  case,  to  take  such  undertaking. 

Note.— McQueen  vs.  The  RusseU,  1  Cal.,  p.  165. 

820.  (§  324.)  The  Sheriff  to  whom  the  writ  is 
directed  and  delivered  must  execute  it  without  delay, 
and  must^  unless  the  undertaking  mentioned  in  the  last 
section  is  given,  attach  and  keep  in  his  custody  the 
steamer,  vessel,  or  boat  named  therein,  with  its  tackle, 
apparel,  and  furniture,  until  discharged  in  due  course 
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a 

of  law;  but  the  SheriiF  is  not  authorized  by  any  such 
writ  to  interfere  with  the  discharge  of  any  merchan- 
dise on  board  of  such  steamer,  vessel,  or  boat,  or  with 
the  removal  of  any  trunks  or  other  property  of  passen- 
gers, or  of  the  captain,  mate,  seamen,  steward,  cook, 
or  other  persons  employed  on  board. 

82 1 .  (§  325.)     The  owner,  master,  agent,  or  con-  The  ow^er. 

,  nia8ter« 

siffnee  of  the  steamer,  vessel,  or  boat  against  which  etc.,  may 

o  J  7  o  appear  and 

the  action  is  brought  may  appear  and  answer,  or  plead  aucr^esseL 
to  the  action;  and  may  except  to  the  sufficiency  of  the 
sureties  on  the  undertaking  filed  on  the  behalf  of  the 
plaintiff,  and  may  require  sureties  to  justify,  as  in  ac- 
tions against  individuals  upon  bail  on  arrest. 

822.  (§  326.)     All  proceedings  in  actions  under  Proceed- 
the  provisions  of  this  (^Ihapter  must  be  conducted  in  Jnjer  Uiis 
the  same  manner  as  in  actions  against  individuals,  ex-  ^^^^p*®"^- 
cept  as  otherwise  herein  provided;  and  in  all  proceed- 
ings subsequent  to  the  complaint,  the  steamer,  vessel, 

or  boat  may  be  designated  as  defendant. 

823.  (§  327.)     After  the  appearance  in  the  action  After  ai>. 

^  '  .  pearanoe. 

of  the  owner,  master,  a^ent,  or  consio^nee,  the  attach-  attachment 

7  JO?  o         ?  may,  on 

ment  may,  on  motion,  be   discharged  in  the  same  di»&ged. 
manner,  and  on  like  terms  and  conditions,  as  attach- 
ments in  other  cases,  subject  to  the  provisions  of 
Section  825, 

Note. — AveriU  vs.  Steamer  Hartford,  2  Cal.,  p.  306. 

824.  (§  328.)    If  the  attachment  be  not  discharged,  whon  not 
and  a  judgment  be  recovered  in  the  action  in  favor  of  |JJ^Jf^'®** 
the  plaintiff,  and  an  execution  be  issued  thereon,  the  pSbulf  ** 
Sheriff  must  sell  at  public  auction,  after  publication  *"®'*^'*' 
of  notice  of  such  sale  for  ten  days,  the  steamer,  vessel, 

or  boat,  with  its  tackle,  apparel,  and  furniture,  or  such 
interest  therein  as  may  be  necessary,  and  must  apply 
the  proceeds  of  the  sale  as  follows: 

88— Vol.  I. 
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Applica- 
tion of 
PFoee«d8. 


►- 


Mariners 
und  others 
may  assert 
their  claim 
for  waffos, 
notvritn- 
standing 
prior  at- 
tachment. 
How 
enforced. 


1.  When  the  action  is  brought  for  demands  other 
than  the  wages  of  mariners,  boatmen,  and  othere  em- 
ployed in  the  service  of  the  steamer,  vessel,  or  boat 
sold,  to  the  payment  of  the  amount  of  such  wages,  as 
specified  in  the  execution; 

2.  To  the  payment  of  the  judgment  and  costs,  in- 
cluding his  fees; 

8.  He  must  pay  any  balance  remaining  to  the  owner, 
master,  agent,  or  consignee,  who  may  have  appeared 
in  the  action;  or  if  there  be  no  appearance,  then  into 
Court,  subject  to  the  claim  of  any  party  or  parties 
legally  entitled  thereto. 

825.  (§  329.)  Any  mariner,  boatman,  or  other 
person  emploj^ed  in  the  service  of  the  steamer,  vessel, 
or  boat  attached,  who  may  wish  to  assert  his  claim  for 
wages  against  the  same,  the  attachments  being  issued 
for  other  demands  than  such  wages,  may  file  an  affi- 
davit of  his  claim,  setting  forth  the  amount  and  the 
particular  service  rendered,  with  the  Clerk  of  the 
Court;  and  thereafter  no  attachment  can  be  discharged 
upon  filing  an  undertaking,  unless  the  amount  of  such 
claim,  or  the  amount  determined  as  provided  in  the 
next  section,  be  covered  thereby,  in  addition  to  the 
other  requirements;  and  any  execution  issued  against 
such  steamer,  vessel,  or  boat,  upon  judgment  recov- 
ered thereafter,  must  direct  the  application  of  the  pro- 
ceeds of  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims 
filed,  or  the  amount  determined,  as  provided  in  the 
next  section,  which  amount  the  Clerk  must  insert  in 
the  writ; 

2.  To  the  payment  of  the  judgment  and  costs,  and 
Sheriff's  fees,  and  must  direct  the  payment  of  any 
balance  to  the  owner,  master,  or  consignee,  who  may 
have  appeared  in  the  action;  but  if  no  appearance  by 
them  be  made  therein,  it  must  direct  a  deposit  of  the 
balance  in  Court. 
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826.  (§  330.)     If  the  claim  of  the  mariner,  boat-  Proof  of 

^  ^  ^  the  claims 

man,  or  other  person,  filed  with  the  Clerk  of  the  jJ^JjJerT 
Court,  as  provided  in  the  last  section,  be  not  contested 
within  five  days  aftac  notice  of  the  filing  thereof  by 
the  owner,  master,  agent,  or  consignee  of  the  steamer, 
vessel,  or  boat,  against  which  the  claim  is  filed,  it  is 
deemed  admitted;  but  if  contested,  the  Clerk  must 
indorse  upon  the  aflidavit  thereof  a  statement  that  it 
is  contested,  and  the  grounds  of  the  contest;  and  must 
immediately  thereafter  order  the  matter  to  a  single 
referee  for  his  determination,  or  he  may  hear  the 
proo&  and  determine  the  matter  himself.  The  judg- 
ment of  the  Clerk  or  referee  may  be  reviewed  by  the 
County  Judge,  either  in  term  or  vacation,  immediately 
after  the  same  is  given,  and  the  judgment  of  the 
County  Judge  is  final.  On  the  review,  the  County 
Judge  may  use  the  minutes  of  the  proofs  taken  by 
the  Clerk  or  referee,  or  may  take  the  proofs  anew. 

Note. — The  admissions  of  a  master  in  possession  of 
a  vessel  (the  record  not  disclosing  any  other  owner) 
held  admissible  in  evidence  with  the  same  effect  as 
though  the  suit  had  been  against  the  master. — Bailey 
vs.  New  World,  2  Cal.,  p.  370. 

827.  (§  331.)     The  notice  of  sale  published  by  shenff^s 
the  Sherift'  must  contain  a  statement  of  the  measure-  sale  to 

contain 

ment  and  tonnage  of  the  steamer,  vessel,  or  boat,  and  meSt^iSa- 
a  general  description  of  her  condition.  na«e,otc. 
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Chapter  IV.  Provisional  remedies  in  Justices^  Courts. 
V.  Judgment  by  default  in  Justices^  Courts. 
YI.   Time  of  trial  and  postponements  in  Jus- 
tices' Courts, 
Vn.  IVials  in  Justices'  Courts. 
Vin.  Judgments   {other  than   by  default)    in 
Justices*  Courts. 
IX.  Executions  from  Justices'  Courts. 
X.  Contempts  in  Justices'  Courts. 
XL  Dockets  of  Justices. 
Xn.  General  provisions  relating  to  Justices' 
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CHAPTER  L 

PLACE   OF   TRIAL   OF   ACTIONS   IN  JUSTICES'   COURTS. 

Section  832.  Action,  in  what  township  or  city  may  be  commenced. 

833.  Place  of  trial  may  be  changed  in  certain  cases.  - 

834.  Limitation  on  the  right  to  change. 

835.  To  what  Court  transferred. 

836.  Proceedings  after  order  changing  place  of  trial. 

837.  Effect  of  an  order  changing  place  of  trial. 

838.  Transfer  of  cases  to  the  District  Court. 

Action,  832.     (§  535.)     Actions  in  Justices'  Courts  must  be 

in  what  ^  ^ 


towigiip      commenced,  and,  subject  to  the  right  to  change  the 
oommenced  p'^^e  of  trial  (as  in  this  Chapter  provided),  must  be 
tried: 

1.  If  there  is  no  Justices'  Court  for  the  township 
or  city  in  which  the  defendant  resides:  in  any  city  or 
township  of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly 
and  severally,  bound  in  any  debt  or  contract,  or  other- 
wise jointly  liable  in  the  same  action,  and  reside  in 
diflferent  townships  or  diflPerent  cities  of  the  same 
county,  or  in  different  counties:  in  the  township  or 
city  in  which  any  of  the  persons  liable  may  reside; 
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3.  In  cases  of  injury  to  the  person  or  property:  in  Sane. 
the  township  or  city  where  the  injury  was  committed; 

4.  If  for  the  recovery  of  pei*8onal  property,  or  the 
value  thereof,  or  damages  for  taking  or  detaining  the 
same:  in  the  township  or  city  in  which  the  property 
may  be  found,  or  in  which  the  property  was  taken; 

5.  When  the  defendant  is  a  non-resident  of  the 
county:  in  any  township  or  city  wherein  he  may  be 
found; 

6.  Wlien  the  defendant  is  a  non-resident  of  the 
State:  in  any  township  or  city  in  the  State; 

7.  When  a  person  has  contracted  to  perform  an 
obligation  at  a  particular  place,  and  resides  in  another 
county,  township,  or  city:  in  the  township  or  city  in 
which  such  obligation  is  to  be  performed,  or  in  which 
he  resides; 

8.  When  the  parties  voluntarily  appear  and  plead 
without  summons:  in  any  township  or  city  in  the 
State; 

9.  In  all  other  cases :  in  the  township  or  city  in 
which  the  defendant  resides. 

Note. — Subds.  6  and  8  of  this  section  (832)  are  new 
provisions.  The  statutes  of  1867-8,  p.  552,  provided, 
however,  that  **  nothing  in  this  Act  should  be  construed 
to  preclude  the  bringing  of  actions  in  Justices^  Courts  of 
this  State  against  any  parties  residing  out  of  the  State." 
Sec.  535  of  the  Practice  Act  contained  the  following 
subdivision : 

"  7th.  When  the  foreclosure  of  a  mortgage,  or  the 
enforcement  of  a  lien,  upon  personal  property,  is  sought 
by  the  action,  the  plaintiff  may  sue  in  the  township  or 
city  where  the  property  is  situated.'' 

But  the  foreclosure  of  mortgage  and  the  sale  of  the 
property  for  the  payment  of  the  debt  secured  thereby 
are  matters  of  purely  equitable  cognizance;  and  the 
Constitution  provides  that  the  District  Court  shall 
have  jurisdiction  in  all  cases  of  equity, — See  Willis  vs. 
Farley,  24  Cal.,  p.  499.  The  subdivision  was,  there- 
fore, omitted  from  this  section.  No  intendments  can 
be  indulged  in  favor  of  the  jurisdiction  of  Justices' 
Courts;  but  their  jurbdiction  must  affirmatively  ap- 
pear, or  their  judgments  will  be  void.    The  record 
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must  show  that  the  suit  was  brought  in  the  proper 
township.  It  is  not  necessary,  if  the  suit  is  not  brought 
in  the  proper  place,  for  the  defendant  to  appear  and 
object  to  the  jurisdiction.  A  Constable  cannot  serve 
summons  out  of  his  township. — Lowe  vs.  Alexander, 
15  Cal.,  p.  301;  JoUey  vs.  Foltz,  34  Cal.,  p.  321;  Row- 
ley vs.  Howard,  23  Cal.,  p.  401;  see,  also,  note  to  Sec 
911,  post;  see,  also,  Sec.  114,  ante,  and  notes. 

Place  of  833.     (§  582.)     The  Court  may,  at  any  time  before 

trial  may  ^  '  •/         .       •/ 

be  changed  the  trial,  On  motion,  change  the  place  of  trial  in  the 

u  certain  '  ?  o  i 

cases.  following  cases: 

1.  When  it  appears  to  the  satisfection  of  the  Justice 
before  whom  the  action  is  pending,  by  affidavit  of 
either  party,  that  such  Justice  is  a  material  witness  for 
either  party; 

2.  When  either  party  makes  and  files  an  affidavit 
that  he  believes  that  he  cannot  have  a  feir  and  impar- 
tial trial  before  such  Justice,  by  reason  of  the  interest, 
prejudice,  or  bias  of  the  Justice; 

3.  When  a  jury  has  been  demanded,  and  either 
party  makes  and  files  an  affidavit  that  he  cannot  have 
a  fair  and  impartial  trial,  on  account  of  the  bias  or 
prejudice  of  the  citizens  of  the  township  or  city  against 
him; 

4.  When,  from  any  cause,  the  Justice  is  disqualified 
fh)m  acting; 

5.  When  the  Justice  is  sick  or  unable  to  act. 

Note.— If  the  Justice  is  interested  in  the  result  of 
the  action,  the  place  of  trial  should  be  changed.— Larue 
vs.  Gaskins,  5  Cal.,  p.  507.  If  the  place  of  trial  has 
been  changed  from  one  Justice^s  Court  to  another,  it 
may  again  be  changed  if  it  appear  that  good  cause  for 
such  change  exists.— Hagley  vs.  Hubbard,  22  Cal.» 
p.  34. 

Limitation       834.     The   placc  of  trial  cannot   be  changed,  on 

on  the 

right  to  motion  of  the  same  party,  more  than  once,  upon  any 
or  all  the  grounds  specified  in  the  first,  second,  and 
third  subdivisions  of  the  preceding  section. 
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835.  When  the  Court  orders  the  place  of  trial  to  To  what 

r  Court 

be  changed,  the  action  must  be  transferred  for  trial  to  tranaferred 
a  Court  the  parties  may  agree  upon;  and  if  they  do 
not  so  agree,  then  to  another  Justice's  Court  in  the 
same  county. 

836.  .  After  an  order  has  been  made  transferrins  Proceed- 

,  in«  after 

the  action  for  trial  to  another  Court,  the  following  pro-  jrder^ 
ceedings  must  be  had:  ui!3!^^ 

1.  The  Justice  ordering  the  transfer  must  immedi- 
ately transmit  to  the  Justice  of  the  Court  to  which  it 
is  transferred,  on  payment  by  the  party  applying  of 
all  the  costs  that  have  accrued,  all  the  papers  in  the 
action,  together  with  a  certified  transcript  from  his 
docket  of  the  proceedings  therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the 
Justice,  of  the  Court  to  which  the  case  is  transferred 
must  issue  a  notice,  stating  when  and  where  the  trial 
will  take  place,  which  notice  must  be  served  upon  the 
parties  at  least  one  day  before  the  time  fixed  for  trial. 

837.  From  the  time  the  order  chans^inff  the  place  Effect  of 

°      *=*  ^  an  order 

of  trial  is  made,  the  Court  to  which   the  action  is  Jj^/^* 
thereby  transferred  has  the  same  jurisdiction  over  it  *"*^ 
as  though  it  had  been  commenced  in  such  Court. 

838.  (§  581.)     The  parties  to  an  action  in  a  Jus-  Transfer  of 

^  ^  ^  oases  to  tho 

tice's  Court  cannot  give  evidence  upon  any  question  gjjjjjj*' 
which  involves  the  title  or  possession,  of  real  property, 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  nor  can  any  issue  presenting  such  ques- 
tion be  tried  by  such  Court;  and  if  it  appear,  from  the 
answer  of  the  defendant,  verified  by  his  oath,  that  the 
determination  of  the  action  will  necessarily  involve 
the  question  of  title  or  possession  to  real  property,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  the  Justice  must  suspend  all  further 
proceedings  in  the  action  and  certify  the  pleadings, 
and,  if  any  of  the  pleadings  are  oral,  a  transcript  of 
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Same.  the  same,  from  his  docket  to  the  Clerk  of  the  District 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  Clerk,  the  District 
Court  has  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  therein. 

NoTK. — Parties  to  action  in  Justice's  Court  cannot 
give  evidence  upon  any  question  which  involves  the 
title  or  possession  of  real  property.  —  Doherty  vs. 
Thayer,  31  Cal.,  p.  144;  Holman  vs.  Taylor,  31  CaU, 
p.  338;  Pollock  vs.  Cummings,  38  Cal.,  p.  684;  CuUen 
vs.  Langridge,  17  Cal.,  p.  67;  Cornett  vs.  Bishop,  39 
Cal.,  p.  319.  See  these  cases,  commented  on  and  ex- 
plained in  note  to  Sec.  115,  ante;  also,  notes  8  and  9  of 
Sec.  114,  ante;  and  see,  also,  particularly,  note  32  oT 
Sec.  57,  ante.  No  question  involving  the  le^lity  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine  can 
be  raised  in  a  Justice's  Court.— People  vs.  Mier,  24 
Cal.,  p.  61;  Bell  vs.  Crippin,  28  Cal.,  p.  327.  See 
these  cases,  commented  on  in  Sec.  57,  ante,  Note  No.  S3. 


CHAPTER  n. 


> 


MANNER    OF    COMMENCING    ACTIONS    IN    JUSTICES      COURTS. 

Section  839.  Actions,  how  commenced. 

840.  Summons  may  issue  within  a  year. 

841.  Defendant  may  waive  summons. 

842.  Parties  may  appear  in  person  or  hy  attorney. 

843.  When  guardian  necessary,  how  appointed. 

844.  Summons,  how  issued,  directed,  and  what  to'contain. 

845.  Time  for  appearance  of  defendant. 

846.  Alias  summons. 

847.  Same. 

848.  Summons,  limitation  upon  time  of  service. 

849.  Summons,  hy  whom  and  how  served  and  returned. 

850.  Hour  for  appearance. 

Actions,  839.    An  action  in  a  Justice's  Court  is  commenced 

menoed.       by  filing  a  complaint  and  issuing  a  summons  thereon, 

or  by  the  voluntary  appearance  and  pleading  of  the 

parties. 


r- 


9  , 
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840.  (§  538.)     The   Court  must  indorse   on  the  Summons 

^  '  may  issue 

complaint  the  date  upon  which  it  was  filed,  and  at  within  a 

^^  ^  '  year. 

any  time  within  one  year  thereafter  the  plaintiff  may 
have  summons  issued. 

841.  At  anytime  after  the  complaint  is  filed  the  Defendant 

•^  ^  may  waive 

defendant  may,  in  writing,  or  by  appearing  and  plead-  summons. 
ing,  waive  the  issuing  of  summons. 

842.  (§   534.)     Parties  in  Justices'   Courts   may  Parties 

\  may 

appear  and  act  in  person  or  by  attorney';  and  any  per-  app««tf  in 

*-*^  *  **  •^  '  •'    -t  person  or 

son,  except  the  Constable  by  whom  the  summons  or  ^y*^*^™®^ 
jury  process  was  served,  may  act  as  attorney. 

843.  (§  539.)     When  a  guardian  is  necessary,  he  ^J^J.^^^ 
must  be  appointed  by  the  Justice,  as  follows:  Sow"*^* 

1.  If  the  infant  is  plaintiff',  the  appointment  must  *pp^"**®^- 
be  made  before  the  summons  is  issued,  upon  the  ap- 
plication of  the  infant,  if  he  is  of  the  age  of  fourteen 

years  or  upwards;  if  under  that  age,  upon  the  appli- 
cation of  some  relative  or  friend.  The  consent  in 
writing  of  the  guardian  to  be  appointed  to  act  as  such, 
and  to  be  responsible  for  costs  if  he  fail  in  the  action, 
must  be  first  filed  with  the  Justice; 

2.  K  the  infant  is  defendant,  the  guardian  must  be 
appointed  at  the  time  the  summons  is  returned,  or 
before  the  pleadings.  It  is  the  right  of  the  infant  to 
nominate  his  own  guardian,  if  the  infant  is  over  four- 
teen years  of  age,  and  the  proposed  guardian  is  pres- 
ent and  consent  in  writing  to  be  appointed.  Otherwise, 
the  Justice  may  appoint  any  suitable  person  who  gives 
such  consent. 

844.  (§  540.)     The  summons  must  be  directed  to  Summons, 

^  '  how  issued, 

the  defendant  and  signed  by  the  Justice,  and  must  f^^|®^|Jj. 
contain:  tocontiSn. 

1.  The  title  of  the  Court,  name  of  the  county  and 
city,  or  township,  in  which  the  action  is  conamenced, 
and  the  names  of  the  parties  thereto; 

89— Vol.  I, 
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Same. 


Time  for 
appear- 
ance of 
defendant. 


Alias 
Bummons. 


2.  A  sufficient  statement  of  the  cause  of  action,  in 
general  terms,  to  apprise  the  defendant  of  the  nature 
of  the  claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  an- 
swer before  the  Justice,  at  his  office,  at  a  time  speci- 
fied in  the  summons; 

4.  In  an  action  arising  on  a  contract,  for  the  recov- 
eiy  of  money  or  damages  only,  a  notice  that  unless 
the  defendant  so  appears  and  answers  the  plaintiff  will 
take  judgment  for  the  sum  claimed  by  him  (stating 

it); 

5.  In  other  actions,  a  notice  that  unless  defendant 

so  appears  and  answers  the  plaintiff  will  apply  to  the 
Court  for  the  relief  demanded. 

If  the  plaintiff  has  appeared  by  attorney,  the  name 
of  the  attorney  must  be  indorsed  on  the  summons. 

845.  The  time  specified  in  the  summons  for  the 
appearance  of  the  defendant  must  be  as  follows: 

1.  K  an  order  of  arrest  is  indorsed  upon  the  sum- 
mons, forthwith; 

2.  In  all  other  cases,  not  less  than  three  nor  more 
than  twelve  days  from  its  date. 

NoTK. — This  substitutes  a  plain  and  simple  rule  as 
to  the  return  day  of  the  summons.  Under  the  old 
practice,  the  rules  relating  thereto  were  exceedinn^ly 
difficult  of  application.  The  Justice  may,  within  the 
limits  fixed  by  the  rule,  determine  from  the  peculiar 
circumstances  attending  each  case  the  proper  return 
day.  For  decisions  rendered  under  the  old  practicct 
as  to  service  of  summons,  see  Deidesheimer  vs.  Brown, 
8  Cal.,  p.  339;  Seaver  vs.  Fitzgerald,  23  Cal.,  p.  85; 
Hister  vs.  Carr,  34  Cal.,  p.  641.  8ee  Sees.  412  and  418, 
ante,  and  notes.  Sees.  405  to  416,  inclusive,  and  the 
notes  thereto,  are  applicable  to  Justices'  Courts,  so  fiir 
as  relates  to  the  service  and  return  of  the  summons. 

846.  If  the  summons  is  returned  without  heing 
served  upon  any  or  all  of  the  defendants,  the  Justice, 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons,  in  the  same  form  as  the  original,  except 
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that  he  may  fix  the  time  for  the  appearance  of  the 
defendant  at  a  period  not  to  exceed  ninety  days  from 
its  date. 

Note. — The  main  object  of  this  section  is  to  enable 
service  to  be  made  by  publication,  in  the  mode  and 
manner  provided  for  in  Title  V,  Part  II,  of  this  Code. 
See  note  to  Sec.  845. 

847.  The  Justice  may,  within  a  year  from  the  Same. 
date  of  the  fihng  of  the  complaint,  issue  as  many 
alias  summons  as  may  be  demanded  by  the  plaintiflF. 

Note. — See  note  to  Sec.  845. 

848.  The  summons  cannot  be  served  within  two  Summons, 

limitation 

days  of  the  time  fixed  therein  for  the  appearance  of  J/*^"/^^® 
the  defendant. 

Note. — See  note  to  Sec.  485, 

849.  The  summons  may  be  served  by  a  Sheriff  or  Summons. 

1/  ./  Ijy  whom 

Constable  of  the  county,  or  by  any  male  resident  of  a°d  how 

•"  •'  •'  servod  and 

the  county  over  twenty-one  years  of  age,  not  a  party  '«^w™®^ 
to  the  suit,  and  must  be  served  and  returned  as  pre- 
scribed in  Title  V,  Part  11,  of  this  Code;  or  it  may 
be  served  by  publication;  and  Sections  413  and  412, 
so  far  as  they  relate  to  the  publication  of  summons, 
are  made  applicable  to  Justices'  Courts,  the  word. 
"Justice"  being  substituted  for  the  word  "Judge,*' 
wherever  the  latter  word  occurs.     . 

Note. — Constables  may  appoint  deputies. — Taylor 
vs.  Brown,  4  Cal.,  p.  188.    See  note  to  Sec.  845,  ante. 

850.  The  parties  are  entitled  to  one  hour  in  which  Hour  for 

app  oar- 
to  appear  after  the  time  fixed  in  the  summons,  but  are  ^^^ 

not  bound  to  remain  longer  than  that  time,  unless  both 

parties  have  appeared,  and  the  Justice  being  present 

is  engaged  in  the  trial  of  another  cause. 
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CHAPTER  m. 

PLEADINGS    IN    JUSTICES*    COURTS. 

Section  851.  Form  of  pleadings. 

852.  Pleadings  in  Justices'  Courts. 

853.  Complaint  defined. 

854.  When  demurrer  to  complaint  may  be  put  in. 

855.  Answer. 

856.  If  the  defendant  omits  to  set  up  counter  claim. 

857.  When  plaintiff  may  demur  to  answer. 

858.  Proceedings  on  demurrer. 

859.  Amendment  of  pleadings. 

8t)0.  Answer  or  demurrer  to  amended  pleadings. 

Form  of  851.     Pleadiiiffs  in  JusticGs'  Courta: 

pleadings. 

1.  Are  not  required  to  be  in  any  particular  form,  bnt 
must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided 
in  this  Title; 

4.  If  in  writing,  must  be  filed  with  the  Justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made 
in  the  docket. 

Note. — It  is  not  the  policy  of  the  law  to  confine  par- 
ties to  any  nice  strictness  in  pleadin/?  before  Justices  of 
the  Peace;  thus,  if  a  party  does  not  demur  to  some 
matter  of  form,  but  instead  thereof  goes  to  trial,  it  naust 
be  considered  as  cured  by  the  verdict. — Cronise   vs. 
Carghill,  4  Cal.,  p.  120.    Pleading  in  Justices*  Courta 
must  be  construed  with  great  liberality;  and  if  the  facts 
stated  are  sufficient  to  show  the  nature  of  the  claim  or 
defense  relied  upon,  nothing fUrther  is  required.    Where 
it  is  unnecessary  (as  in  this  case)  that  pleadings  should 
be  in  writing,  it  is  difficult  to  lay  down  any  rule  for 
determining  their  sufficiency.    To  authorize  the  reversal 
of  a  judgment  the  defects  complained  of  should   be 
such  as  were  calculated  to  mislead  the  adverse  party. — 
Stuart  vs.  Lander,  16  Cal.,  p.  374;  Liening  vs.  Gould, 
13  Cal.,  p.  599.    Where  an  offense  is  created  by  statute 
and  a  penalty  inflicted,  it  Is  necessary  that  the  parly 
seeking  a  recovery  should  in  general  refer  to  8uch 
statute,  but  this  rule  does  not  apply  to  pleadings  in 
Justices'  Courts,  which  are  usually  without  regard  to 
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fonn.~0*Callaghan  vs.  Booth,  6  Cal.,  p.  66;  affirmed 
in  Hart  vs.  Moon,  6  Cal.,  p.  162.  If  the  complaint 
states  a  good  cause  of  action,  but  in  addition  thereto 
contains  averments  and  prays  for  relief  as  to  matters 
not  within  the  jurisdiction  of  the  Justice,  the  action 
should  not  be  dismissed  for  that  reason,  but  the  Court 
should  order  an  amendment  and  disregard  the  objec- 
tionable matter. — Howard  vs.  Valentine,  20  Cal.,  p. 
280.  The  pleadings,  except  the  complaint^  may  be  oral 
or  in  writing. — See  Sec.  853,  post. 

(§  570.)     The  pleadings  are:  Pleadings 

1 .  The  complaint  by  the  plaintiff ;  Courts. 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 


The  complaint  in  Justices'  Courts  is  a  con-  Complaint 

defined. 

cise  statement,  in  writing,  of  the  facts  constituting  the 
plaintiff's  cause  of  action;  or  a  copy  of  the  account, 
note,  bill,  bond,  or  instrument  upon  which  the  action 
is  "based. 

Note. — In  action  for  payment  of  a  note  the  com- 
plaint may  consist  simply  of  the  note,  with  the  proper 
indorsement  thereon,  filed  with  the  Justice. — Hamilton 
vs.  McDonald,  18  Cal.,  p.  128. 

854.  The   defendant    may,   at    any  time    before  domurror 
ansTvering,  demur  to  the  complaint.  P^alramay 

be  put  in. 

855.  The  answer  may  contain  a  denial  of  any  or  Answer. 
all  of  the  material  facts  stated  in  the  complaint,  which 

tlie  defendant  believes  to  be  untrue,  and  also  a  state- 
raent,  in  a  plain  and  direct  manner,  of  any  other  facts 
constituting  a  defense  or  counter  claim,  upon  which  an 
action  might  be  brought  by  the  defendant  against  the 
plaintiff  in  a  Justice's  Court. 

NoTB. — ^An  answer  is  sufiScient  which  denies  gener- 
ally the  allegations  of  the  complaint.  —  Sullivan  vs. 
Carey,  17  Cal.,  p.  80.  Even  the  answer  to  a  verified 
complaint,  in  an  action  in  a  Justice's  Court,  need  not 
controvert  specifically  the  material  allegations  of  such 
complaint.  It  is  sufficient  if  the  answer  deny  the  ma- 
terial allegations,  either  generally  or  specifically. — Min- 
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turn  V8.  Burr,  20  Cal.,  p.  49.  The  appearance  of  a 
defendant,  for  ike  purpose  of  making  a  motion  to  dis- 
miss the  case  on  account  of  a  defective  summons,  does 
not  waive  hi?  rights.  HaA  he  answered  without  any 
objection,  then  he  could  not  have  complained. — Deides- 
heimer  vs.  Brown,  8  Cal.,  p.  339.  But  his  rights  are 
not  waived  by  the  filing  of  an  answer  after  he  has 
moved  to  dismiss  and  the  motion  has  been  overruled. 
Gray  vs.  Hawes,  8  Cal.,  p.  569.  A  counter  claim, 
which  exceeds  three  hundred  dollars,  cannot  be  set  up 
in  answer. — Maxfield  vs.  Johnson,  30  Cal.,  p.  545; 
Malson  vs.  Vaughn,  23  Cal.,  p.  61.  The  objection  to 
the  jurisdiction  of  the  Justice,  on  the  ground  of  the 
excess  in  value  of  the  subject  of  the  controversy,  wag 
held  to,  be  properly  made  by  the  answer,  and  that 
objection  i>hould  be  first  determined  before  the  Justice 
proceeds  to  hear  the  merits  of  the  case. — Small  vs. 
Gwinne,  6  Cal.,  p.  449. 

If  the  856.     If  the  defendant   omit  to  set  up  a  counter 

defendant 

omits  to  set  claim  in  the  cases  mentioned  in  the  last  section,  neither 

up  counter  ' 

claim.  jjQ  QQp  ijjg  assignee  can  afterwards  maintain  an  action 
against  the  plaintiif  therefor. 

When  857.     When  the   answer  contains  new  matter  in 

plaintiff 

may  demur  avoidanco,  or  constitutinsc  a  defense  or  a  counterclaim, 

to  ftnsvrcr.  ?  o  7 

the  plaintiff  may,  at  any  time  before  the  trial,  demur 
to  the  same  for  insufficiency,  stating  therein  the 
grounds  of  such  demurrer. 

Proceed-         858.     The  proceedings  on  demun^er  are  as  follows: 

ings  on 

demurrer.  1.  If  the  domurrer  to  the  complaint  is  sustained,  the 
plaintiff*  may,  within  such  time,  not  exceeding  two 
days,  as  the  Court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the 
defendant  may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the 
defendant  may  amend  his  answer  within  such  time, 
not  exceeding  two  days,  as  the  Court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the 
action  must  proceed  as  if  no  demurrer  had  been  inter- 
posed. 
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859.  Either  party  may,  at  any  time  before  the  Amond- 
conclusion  of  the  trial,  amend  any  pleading;  but  if  pioadings. 
the  amendment  is  made  after  the  issue,  and  it  appears 

to  the  satisfaction  of  the  Cgurt,  by  oath,  that  an  ad- 
journment is  necessary  to  the  adverse  party  in  conse- 
quence of  such  amendment,  an  adjournment  must  be 
granted.  The  Court  may  also,  in  its  discretion,  when 
an  adjournment  will,  by  the  amendment,  be  rendered 
necessary,  require,  as  a  condition  to  the  allowance  of 
such  amendment,  made  after  issue  joined,  the  pay- 
ment of  costs  to  the  adverse  party,  to  be  fixed  by  the 
Court,  not  exceeding  twenty  dollars.  The  Court  may 
also,  on  such  terms  as  may  be  just,  and  on  payment  of 
costs,  relieve  a  party  from  a  judgment  by  default 
taken  against  him  by  his  mistake,  inadvertance,  sur- 
prise, or  excusable  neglect;  but  the  application  for 
such  relief  must  be  made  within  ten  days  after  the 
entry  of  the  judgment,  and  upon  an  affidavit  showing 
good  cause  therefor. 

Note. — This  section  was  amended  so  as  to  read 
as  published  in  the  text,  by  Act  of  April  1st,  1872. 
Amendments  should  be  readily  allowed,  and  the  great- 
est liberality  in  this  respect  should  be  extended  to  plead- 
ings in  Justices'  Courts. — Butler  vs.  King,  10  Cal.,  p. 
343.  And  this  whether  the  .defect  be  the  statement  of 
jurisdictional  or  any  other  fact.  Amendments  in  all 
respects  should  be  allow^ed,  so  that  the  case  may  be 
determined  on  its  merits. — Linhart  vs.  Buiff,  11  Cal., 
p.  280. 

860.  When  a  pleading  is  amended,  the  adverse  Answerer 

,  ,  .  demurrer 

party  may  answer  or  demur  to  it  within  such  time,  *^*j^^®^ 
not  exceeding  two  days,  as  the  Court  may  allow. 


CHAPTER  IV. 
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ARTICLE  I. 


Order  of 
arroet,  and 
arrest  of 
defendant. 


Affidavit 
and  under- 
taking for 
order  of 
arrest. 


ARREST  AND   BAIL. 

Section  861.  Order  of  arrest,  and  arrest  of  defendant. 

862.  Affidavit  and  undertakinsr  for  order  of  arrest. 

863.  A  defendant  arrested  must  be  taken  before  the  Justice 

immediately. 

864.  The  officer  must  pjive  notice  to  the  plaintiff  of  airest- 

865.  The  officer  must  detain  the  defendant. 

861.  (§  544.)  An  order  to  arrest  the  defendant 
may  be  indorsed  on  a  summons  issued  by  the  Justice, 
and  the  defendant  may  be  arrested  thereon  by  the 
Sheriff  or  Constable,  at  the  time  of  serving  the  sum- 
mons, and  brought  before  the  Justice,  and  there  de- 
tained until  duly  discharged,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  dam- 
ages on  a  cause  of  action  arising  upon  contact,  express 
or  implied,  when  the  defendant  is  about  to  depart  from 
the  State,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a  fidu- 
ciary capacity; 

3.  When  the  defendant  has  been  guilty  of  a  frtiud 
in  contracting  the  debt  or  incurring  the  obligation  for 
which  the  action  is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or 
disposed  of  his  property,  or  is  about  to  do  so,  with 
intent  to  defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action. 

862.  (§  545.)  Before  an  order  for  an  arrest  can  be 
made  the  party  applying  must  prove  to  the  satisfaction 
of  the  Justice,  by  the  affidavit  of  himself  or  some  other 
person,  the  facts  on  which  the  application  is  founded. 
The  plaintiff  must  also  execute  and  deliver  to  the  Jus-  - 
tice  a  written  undertaking,  in  the  sum  of  three  hun- 
dred dollars,  with  two  or  more  sureties,  to  the  effect 
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that  if  the  defendant  recover  judgment  the  plaintiff 
will  pay  to  him  all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified 
in  the  undertaking. 

863.  (§  546.)     The  defendant  immediately  upon  Adefend- 
being  arrested,  must  be  taken  to  the  ofllce  of  the  Jus-^  muS  b© 
tice  who  made  the  order,  and  if  he  is  absent  or  unable  before 
to  try  the  action,  or  if  it  appears  to  him  by  the  affida-  imme- 
vit  of  the  defendant  that  he  is  a  material  witness  in 

the  action,  the  officer  must  immediately  take  the 
defendant  before  another  Justice  of  the  township  or 
city,  if  there  is  another,  and  if  not,  then  before  the 
Justice  of  an  adjoining  township,  who  must  take  juris- 
diction of  the  action,  and  proceed  thereon,  as  if  the 
summons  had  been  issued  and  the  order  of  arrest 
made  by  him. 

864.  (§  547.)     The  officer  makins:  the  arrest  must  The  officer 

^  '  <=>  must  give 

immediately  give  notice  thereof  to  the  plaintiff,  or  his  fhepfaStiff 
attorney  or  agent,  and  indorse  on  the  summons,  and  ^^  "^^^ 
subscribe  a  certificate,  stating  the  time  of  serving  the 
same,  the  time  of  the  arrest,  and  of  his  giving  notice 
to  the  plaintiff. 

865.  (§  548.)     The  officer  makino:  the  arrest  must  The  officer 

\^  y  o  must 

keep  the  defendant  in  custody  until  he  is  discharged  ^e^j^*Jj^ 
by  order  of  the  Justice. 


ARTICLE  II. 

ATTACHMENT. 

Section  866.  Writ  of  attachment  shall  issue  upon  affidavit. 

867.  Undertaking  on  attachment  must  be  required. 

868.  Writ  of  attachment,  substance  of.    Officer  may  take 

an  undertaking  instead  of  levying. 

869.  Certain  provisions  apply  to  all  attachments  in  Justices' 

Courts. 

90— YoL.  I. 
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writof  866.     (§  552.)     A  writ  to  attach  the  property  of 

ftvCACODl  out 

■^i""«    the  defendant  must  be  issued  by  the  Justice  at  the 

upon  V 

affidavit  time  o^  OP  after  issuing  summons  and  before  answer, 
on  receiving  an  affidavit  by  or  on  behalf  of  the  plain- 
tiff, showing  the  same  facts  as  are  required  to  be 
shown  by  the  affidavit  specified  in  Section  538  of  this 
Code. 

UndOTtak-  867.  (§  553.)  Before  issuing  the  writ,  the  Justice 
mSrt*b"®"*  ^"^*  require  a  written  undertaking  on  the  part  of  the 
required,  plaintiff,  with  two  Or  morc  sufficient  sureties,  in  a  sum 
not  less  than  fifty  nor  more  than  three  hundi'ed  dollars, 
to  the  effect  that  if  the  defendant  recover  judgment 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to 
the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking. 

NoTK. — The  provision  that  the  Justice  must  require 
two  or  more  sureties,  in  a  sum  not  leas  than  fifty  nor 
more  than  three  hundred  dollars,  is  new.  If  a  Jus- 
tice order  the  issuance  of  an  attachment,  and  takes 
bond  in  an  action  for  a  sum  in  excess  of  his  jurisdic- 
tion, the  proceedings  are  void,  and  no  suit  can  be 
maintained  upon  the  bond. — Benedict  vs.  Bray,  2  Cal., 
p.  254.  Under  Sec.  553  of  the  old  Practice  Act, 
which  did  not  fix  the  amount  of  the  bond  nor  con- 
tain the  words  "not  exceeding  the  sum  specified  in 
the  undertaking,"  it  was  held  that  the  undertaking 
was  required  to  be  to  the  effect  that  the  plaintiff  would 
pay  costs  and  aU  damages,  etc.,  without  any  limita- 
tion whatever  as  to  amount;  and  if  the  undertaking 
had  been  conditioned  to  pay  aU  damages  not  exceeding 
a  certain  sum  it  would  have  been  therefore  unauthor- 
ized and  void,  as  not  conforming  to  the  statute. — His- 
ler  vs.  Carr,  34  Cal.,  p.  646.  The  addition  of  the  words 
"not  exceeding  the  sum  specified  in  the  undertaking" 
of  course  modify  this  decision.  An  attachment  is  un- 
authorized and  void  unless  issued  in  substantial  con- 
formity with  the  provisions  of  the  statute. — Hisler  vs. 
Carr,  34  Cal.,  p.  646;  Hoffman  vs.  Brinkerboff,  1  Den., 
p.  184;  Davis  vs.  Marshall,  14  Barb.,  p.  96. 

868.     (§  554.)     The  writ  inay  be  directed  to  the 
SheriiF  or  any  Constable  of  the  county,  or  the  Sheriff 
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of  any  other  county,  and  must  require  him  to  attach  Wnt  of 
and  safely  keep  all  the  property  of  the  defendant  JJUJji^^^ 
within  his  county,  not  exempt  from  execution,  or  so  ^^ 
much  thereof  as  may  be  sufficient  to  satisfy  the  plain- 
tiff's demand,  the  amount  of  which  must  be  stated  in 
conformity  with  the  complaint,  unless  the  defendant  Officer  may 
give  him  security,  by  the  undeiiaking  of  two  sufficient  ^"'^fnjjj^jj 
sureties,  in  an  amount  sufficient  to  satisfy  such  demand  ^^  *«^yi»»' 
besides  costs;  in  which  case,  to  take  such  undertaking. 

869.     (§  555.)     The  sections  of  this  Code  from  Sec-  Certain 

'  provisions 

tion  541  to  Section  559,  both  inclusive,  are  applicable  *f^,j?**" 
to  attachments  issued  in  Justices'  Courts,  the  word  ju^k^ 
"Constable"  being  substituted  for  the  word  "Sher-  ^^^ 
iff,"  whenever  the  wfit  is  directed  to  a  Constable,  and 
the  word  "Justice"  being  substituted  for  the  word 
"Judge." 

Note. — See  notes  to  Sees.  541-559,  ante,  inclusive. 


ARTICLE  III. 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY. 

Section  870.  How  claim  and  delivery  enforced. 

870.    In  an  action  to  recover  possession  of  personal  How  claim 

and 

property,  the  plaintiff  may,  at  the  time  of  issuing  *®l*^®3 
summons  or  at  any  time  thereafter  before  answer,  claim 
the  delivery  of  such  property  to  him;  and  the  sections 
of  this  Code  from  Section  510  to'  Section  521,  both 
inclusive,  are  applicable  to  such  claim  when  made  in 
Justices'  Courts,  the  powers  therein  given  and  duties 
imposed  on  Sheriffs  being  extended  to  Constables,  and 
the  word  "Justice*'  substituted  for  "Judge." 

KoTE. — See  notes  to  Sees.  510-521,  ante,  inclusive. 
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CHAPTER  V. 


Judgment 
whon 
defendant 
fails  to 
appear. 


Judgment 

against 

defendant 

on 

demurrer. 


JUDGMENT   BY   DEFAULT   IN   JUSTICES'    COUKTS. 

Section  871.  Judgment  when  defendant  fails  to  appear. 
872.  Judgment  against  defendant  on  demurrer. 

87 1 .  "When  the  defendant  fails  to  appear  and  answer 
or  demur,  at  the  time  specified  in  the  summons,  or 
within  one  hour  thereafter,  then,  upon  proof  of  service 
of  the  summons,  the  following  proceedings  must  he 
had: 

1.  If  the  action  is  based  upon  a  contract,  and  is  for 
the  recovery  of  money  or  damages  only,  the  Court 
must  render  judgment  in  favor  of  plaintiff  for  the  sum 
specified  in  the  summons; 

2.  In  all  other  actions  the  Court  must  hear  the  evi- 
dence offered  by  the  plaintiff",  and  must  render  judg- 
ment in  his  favor  for  such  a  sum  (not  exceeding  the 
amount  stated  in  the  summons)  as  appears  by  such 
evidence  to  be  just. 

Note.— See  note  to  Sec.  890,  post;  O'Connor  Tg. 
Blake,  29  Cal.,  p.  316. 

872.  In  the  following  cases  the  same  proceedings 
must  be  had,  and  judgment  must  be  rendered  in  like 
manner,  as  if  the  defendant  had  failed  to  appear  and 
answer  or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  de- 
fendant fails  to  answer  it  as  amended,  within  the  time 
allowed  by  the  Court; 

2.  If  the  demuri'er  to  the  complaint  is  overruled, 
and  the  defendant  fails  to  answer  at  once; 

S.  If  the  demurrer  to  the  answer  is  sustained,  and 
the  defendant  fails  to  amend  the  answer  within  the 
time  allowed  by  the  Court. 

Note. — See  Sees.  851-860,  inclusive,  ante,  and  notes. 
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CHAPTER  VI. 

TIME   OP  TRIAL  AND  POSTPONEMENTS  IN  JUSTICES*  COURTS. 

Section  873.  Time  when  trial  must  be  commenced. 

874.  "When  Court  may,  of  its  own  motion,  postpone  trial. 

875.  Postponement  by  consent. 

876.  Postponement  upon  application  of  a  party. 

877.  No  continuance  for  more  than  ten  days  to  be  granted, 

unless  upon  filing  of  undertaking. 

873.  Unless  postponed  as  provided  in  this  Chap-  Time  when 

trial  must 

ter,  or  unless  transferred  to  another  Court,  the  trial  of  becom- 
the  action  must  commence  at  the  expiration  of  one 
hour  from  the  time  specified  in  the  summons  for  the 
appeamnce  of  defendant,  and  the  trial  must  be  contin- 
ued, without  adjournment  for  more  than  twenty-four 
hours  at  any  one  time,  until  all  the  issues  therein  are 
disposed  of. 

Note. — See  Sees.  833,  859,  and  876,  ante. 

874.  The  Court  may,  of  its  own  motion,  postpone  when 

•"  ,  '  r       r  Court  may, 

the  trial:  of  its  own 

motion, 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  ^'^°® 
by  law  or  by  an  order  of  the  Court  for  the  trial,  the 
Court  is  engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment 
of  the  pleadings,  or  the  allowance  of  time  to  make 
such  amendment  or  to  plead,  a  postponement  is  ren- 
dered necessary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon 
issues  of  £ict,  and  a  jury  has  been  demanded. 

Note. — See  Sees.  833,  859,  and  876,  ante. 

875.  The  Court  may,  by  consent  of  the  parties,  Postpone- 
given  in  writing  or  in  open  Court,  postpone  the  tiial  consent. 
to  a  time  agreed  upon  by  the  parties. 

Note.— See  Sees.  833,  859,  and  876,  ante. 

876.  The  trial  may  be  postponed  upon  the  appli-  Postpone- 
eation  of  either  party,  for  a  period  not  exceeding  four  application 
months: 
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Same.  1.  The  party  making  the  application  must  prove, 

by  his  own  oath  or  otherwise,  that  he  cannot,  for  want 
of  material  testimony,  which  he  expects  to  procure, 
safely  proceed  to  trial,  and  must  show  in  what  respect 
the  testimony  expected  is  material,  and  that  he  has 
used  due  diligence  to  procure  it,  and  has  been  unable 
to  do  so; 

2.  If  the  application  is  on  the  part  of  the  plaintiiF, 
and  tjie  defendant  is  under  arrest,  a  postponement  for 
more  than  three  hours  discharges  the  defendant  fipom 
custody,  but  the  action  may  proceed  notwithstanding, 
and  the  defendant  is  subject  to  arrest  on  execution,  in 
the  same  manner  as  if  he  had  not  been  discharged;  ' 

3.  If  the  aj)plication  is  on  the  part  of  a  defendant 
under  arrest,  before  it  can  be  granted  he  must  execute 
an  undertaldng,  with  two  or  more  sufficient  sureties, 
to  be  approved  by,  and  in  a  sum  to  be  fixed  by,  the 
Justice,   to  the   effect  that  he  will  render  himself 
amenable  to  the  process  of  the  Court  during  the  pen- 
dency of  the  action,  and  to  such  a«  may  be  issued  to 
enforce  the  judgment  therein;  or  that  the  sureties  vnll 
pay  to  the  plaintiff  the  amount  of  any  judgment  which 
he  may  recover  in  the  action,  not  exceeding  the  amount 
specified  in  the  undertaking.     On  filing  the  undertak- 
ing specified  in  this  subdivision,  the  Justice  must  order 
the  defendant  to  be  discharged  from  custody; 

4.  The  party  making  the  application  must,  if  re- 
quired by  the  adverse  party,  consent  that  the  testi- 
mony of  any  witness  of  such  adverse  party,  who  is  in 
attendance,  may  be  then  taken  by  deposition  before 
the  Justice,  and  that  the  testimony  so  taken  may  be 
read  on  the  trial,  with  the  same  effect,  and  subject  to 
the  same  objections,  as  if  the  witness  was  produced; 
— But  the  Court  may  require  the  party  making  the 
application  to  state,  upon  affidavit,  the  evidence  which 
he  expects  to  obtain;  and  if  the  adverse  party  there- 
upon admits  that  such  evidence  would  be  given,  and 
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that  it  be  considered  as  actually  given  on  tbe  trial,  or 
oflfered  and  overruled  as  improper,  the  trial  must  not 
be  postponed. 

Note. — See  Sees.  833  and  859,  ante. 

877.     (§  585.)    !N*o  adjournment  must,   unless   by  Nocontinu- 
consent,  be  granted  for  a  period  longer  than  ten  days,  JJnl^^g^J, 
upon  the  application  of  either  party,  except  upon  con-  SniSfui^' 
dition  that  such  party  file  an  undertaking,  in  an  amount  denlkii^* 
fixed  by  the  Justice,  with  two  sureties,  to  be  approved 
by  the  Justice,  to  the  effect  that  they  will  pay  to  the 
opposite  party  the  amount  of  any  judgment  which  may 
be  recovered  against  the  party  applying,  not  exceed- 
ing the  sum  specified  in  the  undertaking. 


CHAPTER  Vn. 

TRIALS   IN  justices'    COURTS. 

Section  878.  Issue  defined  and  the  different  kinds. 

879.  Issue  of  law,  how  raised. 

880.  Issue  of  fact,  how  raised. 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  tried. 

883.  Jury,  how  waived. 

884.  Either  party  failing  to  appear,  trial  may  proceed  at  re- 

quest of  other  party. 

885.  Challenges  to  jurors.       » 

886.  Manner  of  pleading  a  written  instrument. 

887.  If  a  copy  of  an  instrument  he  filed,  the  signatures  will 

he  deemed  admitted,  unless  denied  under  oath. 

878.  Issues  arise  upon  the  pleadings  when  a  fact  issue 

^  ,1  defined, 

or  conclusion  of  law  is  maintained  by  the  one  party  5?^  ^®f 
and  is  controverted  by  the  other.    They  are  of  two  ^*°^- 
kinds: 

1.  Of  law;  and, 

2.  Of  fiict. 

879.  An  issue  of  law  arises  upon  a  demurrer  to  the  issue  of 
complaint  or  answer,  or  to  some  part  thereof.  raised. 
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Issue  of 
fact,  how 
raised. 


Issue  of 
law,  how 
tried. 

Issue  of 
of  factj 
howtnod. 


Jury,  how 
waived. 


880.  An  issue  of  fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  con- 
troverted by  the  answer;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue 
of  law  is  joined  thereon. 

881.  An  issue  of  law  must  be  tried  by  the  Cburt. 

882.  An  issue  of  feet  must  be  tried  by  a  jury,  un- 
less a  jury  is  waived,  in  which  case  it  must  be  tried 
by  the  Court. 

883.  A  jury  may  be  waived: 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury 
before  the  commencement  of  the  trial  of  an  issue  of 
fact; 

3.  By  the  failure  of  either  party  to  appear  at  the 
time  fixed  for  the  trial  of  an  issue  of  tact. 

884.  K  either  party  fails  to  appear  at  the  time 
fixed  for  trial,  the  trial  may  proceed  at  the  request  of 
the  adverse  party. 

Note.— See  note  to  Sec.  871,  ante. 

885.  (§  590.)  The  challenges  are  either  peremp- 
tory or  for  cause.  Each  party  is  entitled  to  three  per- 
emptory challenges.  Either  party  may  challenge  for 
cause  on  any  grounds  set  forth  in  Section  602.  Chal- 
lenges for  cause  must  be  tried  by  the  Justice. 

^OTE. — The  manner  of  summoning  and  impaneling 
juries  in  Justices*  Courts  is  provided  for  in  Sees.  230, 
231,  232,  251,  of  this  Code. 

Manner  of       886.     (§  576.)     When  the  cause  of  action  or  coun- 

pleadinff  a  .  . 

written  m-   tcr  claim  arises  upon  an  account  or  instrument  for  the 

stnunent.  *■ 

payment  of  money  only,  the  Court,  at  any  time  before 
the  trial,  may,  by  an  order  under  his  hand,  require  the 
original  to  be  exhibited  to  the  inspection  o^  and  a 
copy  to  be  furnished  to,  the  adverse  party,  at  such 
time  as  may  be  fixed  in  the  order;  or,  if  such  order  is 


Bither 
party 
failing  to 
appear, 
trial  may 
proceed  at 
request  of 
other  party 


Challengee 
tojarors. 
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not  obeyed,  the  account  or  instrument  cannot  be  given 
in  evidence. 

887.     (§  577.)     If  the  plaintiff  annex  to  his  com-  if  a  copy 
plaint,  or  file  with  the  Justice  at  the  time  of  issuing  |,°e^'iJ3^®tho 
the  summons,  the  original  or  a  copy  of  the  promis-  "fub?'*^ 
sory  note,  bill  of  exchange,  or  other  written  obligation  admiued, 
for  the  payment  of  money,  upon  which  the  action  is  denied 
brought,  the  defendant  is  deemed  to  admit  the  genu- 
ineness of  the  signatures  of  the  makei*s,  indoreers,  or 
assignoi's  thereof,  unless  he  specifically  deny  the  same 
in  his  answer,  and  verify  the  answer  by  his  oath. 


CHAPTER  Vin. 

JUDGMENTS     (OTHER     THAN     BY     DEFAULT)     IN     JUSTICES* 

COURTS. 

Section  889.  Judgment  by  confession. 

890.  Judgment  of  dismissal  entered  in  certain  cases  without 

prejudice. 

891.  Judgment  upon  verdict. 

892.  Judgment  after  trial  by  the  Court. 

893.  Judgment  when  the  defendant  is  subject  to  arrest. 

894.  If  the  sum  found  due  exceeds  the  jurisdiction  of  the 

Justice,  the  excess  may  be  remitted. 

895.  Offer  to  compromise  before  trial. 

896.  Costs  must  be  included  in  the  judgment. 

897.  Abstract  of  judgment. 

898.  Abstract  may  be  filed  and  docketed  in  County  Clerk's 

oflSce. 

899.  Effect  of  docketing. 

900.  Judgment  not  a  lien  unless  abstract  is  recorded  in  the 

Recorder's  office. 

889.  (§  536.)  Judgments  upon  confession  may  be  Judgment 
entered  up  in  any  Justice's  Court  specified  in  the  con-  confeaaion, 
fession. 

KoTE. — It  was  held  that  a  judgment  upon  confession 
cannot  be  entered  up  for  three  hundred  dollars  or  more, 
as  Justices  have  no  jurisdiction  where  the  amount  in 

91— Vol.  I. 
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controversy  exceeds  that  amount,  and  consent  of  par- 
ties cannot  confer  jurisdiction. — Feillett  vs.  Englftr,  8 
Cal.,  p.  77.  The  jurisdiction  of  the  Justice's  Court  is 
determined  by  the  amount  in  controversy,  and  not  by 
the  amount  of  the  judgment.  In  addition  to  the  amount 
in  controverey,  costs  and  interest  may  be  included  in 
the  judgment,  and  it  seems  that  the  judgment  will  not 
for  that  reason  be  void,  and  in  such  cases  may  exceed 
the  sum  of  three  hundred  dollars. — See  Bradley  vs. 
Kent,  22  Cat.,  p.  171;  and  particularly  Beed  vs.  Bemal, 
40  Cal.,  p.  628;  and  Will  vs.  Sinkwitz,  39  Cal.,  p.  570. 
In  Keed  vs.  Bemal,  40  Cal.,  p.  633,  where  a  judgment 
was  rendered  by  a  Justice  of  the  Peace  for  the  princi- 
pal and  interest  due  on  a  note,  and  also  a  further  sum 
of  fifly  per  cent  on  the  amount  of  such  principal  and 
interest,  in  pursuance  of  a  stipulation  contained  in  a 
note  authorizing  the  allowance  of  the  fifty  i>er  cent 
additional,  which  latter  sum,  when  added  to  the  prin- 
cipal and  interest,  exceeded  in  amount  the  sum  of  three 
hundred  dollars,  and  such  judgment  was  held  void,  as 
exceeding  the  jurisdiction  of  the  Justice,  the  fifty 
per  cent  additional  was  not  in  the  nature  of  interest, 
and  hence  could  not  be  added  to  the  judgment.  Becd 
vs.  Bernal,  40  Cal.,  p.  638.  See,  ^  to  these  matters  of 
jurisdiction.  Sec.  44,  ante.  Note  No.  6;  also.  Sec.  86, 
ante,  Note  No.  4;  and  Sec.  114,  Note  No.  7,  where  the 
phrase  "amount  in  controversy'*  is  defined,  and  the 
amounts  for  which  judgments  may  be  entered  by  Jus- 
tices* and  County  Courts  is  discussed. 

jud^ent  890.     (§  591.)     Judgment  that  the  action  be  dis- 

entorod  in  missed,  without  prejudice  to  a  new  action,  may  be 

?rithout  entered  with  costs,  in  the  following  cases: 

projudice.  I    ^j^^jj    ^j^g    plaintiff  voluntarily   dismisses    the 

action  before  it  is  finally  submitted  ; 

2.  When  he  foils  to  appear  at  the  time  specified  in 
the  summons,  or  at  the  time  to  which  the  action  has 
been  postponed,  or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has 
been  sustained,  the  plaintiff  fails  to  amend  it  within 
the  time  allowed  by  the  Court; 

4.  When  it  is  objected  at  the  trial,  and  appears  by 
the  evidence,  that  the  action  is  brought  in  the  wrong 
county,  or  township,  or  city;   but  if  the  objection  is 
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taken  and  overruled,  it  is  cause  only  of  reversal  on 
appeal,  and  does  not  otherwise  invalidate  the  judg- 
ment; if  not  taken  at  the  trial,  it  is  waived. 

Note. — A  Justice  of  the  Peace  cannot  vacate  a  judg- 
ment and  reinstate  the  cause  after  a  judgment  of  dis- 
missal. When  once  properly  dismissed  the  case  is  out  of 
Court  and  the  proceedings  ended,  and  the  Justice  has  no 
further  control-over  it. — Speyer  vs.  Shed,  9  John.,  p.  140; 
Hunt  vs.  Weekwau,  10  Wend.,  p.  104.  In  case  of  the 
dismissal  of  a  suit  for  the  non-appearance  of  the  plain-  * 
tiff,  the  judgment  for  the  defendant  ipso /ftcio operates 
as  a  dissolution  of  the  attachment. —  O'Connor  vs. 
Blake,  29  Cal.,  p.  816.  Suit  hrought  in  Justice's 
Court  for  one  township  and  service  on  defendant  was 
made  in  another  township  by  Constable  of  the  latter 
township;  defendant  appeared,  and  before  filing  answer, 
moved  to  dismiss  the  action  on  the  grounds :  First — That 
the  Court  has  no  jurisdiction  of  the  person  of  defend- 
ant. Second — That  the  return  of  the  officer  is  insuffi- 
cient to  give  jurisdiction.  The  motion  was  properly 
denied;  because  defendant  could  not  thus  defeat  the 
whole  case  in  limine  upon  the  insufficiencies  of  the 
record,  though  the  action  might  have  been  thus  dis- 
missed if  the  facts  were  shown  to  be  such  that  the 
record  could  not  be  amended. — Hamilton  vs.  McDon- 
ald, 18  Cal.,  p.  128;  see,  also,  Lowe  vs.  Alexander,  15 
Cal.,  p.  296. 

891.  "When  a  trial  by  jury  has  been  had,  judg-  Judgment 
ment  must  be  entered  by  the  Justice  at  once,  in  con-  v«dicL 
formity  with  the  verdict. 

Note. — See  next  section. 

892.  When  the  trial  is  by  the  Court,  judgment  Judg:ment 
must  be  entered  at  the  close  of  the  ti'ial.  ^y^J^ 

893.  (§  697.)     When  a  judgment  is  rendered  in  a  Judgment 
case  where  the  defendant  is  subject  to  arrest  and  im-  f^l^^^ 
prisonment  thereon,  the  fact  that  the  defendant  is  so  *»  arrest, 
subiect,  must  be  so  stated  in  the  luds^ment. 

•^        '  J       &  If  the  sum 

found  due 

894.  (§  595.)     When  the    amount  found  due   to  TuriSdiction 

^  ^  of  the 


either  party  exceeds  the  sum  for  which  the  Justice  is  Justice,  the 

^       ^  excess 

authorized  to  enter  judgment,  such  party  may  remit ^^j^^ 
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the  excess,  and  judgment  may  be  rendered  for  the 
residue. 

Offer  to  895.     (§  596.)     If  the  defendant,  at  any  time  before 

compro-  ^  '  T  -I 

miseboforo  the  trial,  offer  in  writing  to  allow  judgment  to  be 
taken  against  him  for  a  specified  sum,  the  plaintiff 
may  immediately  have  judgment  therefor,  with  the 
costs  then  accrued;  but  if  he  do  not  accept  such  offer 
•before  the  trial,  and  fail  to  recover  in  the  action  a  sum 
equal  to  the  offer,  he  cannot  recover  costs;  but  costs 
must  be  adjudged  against  him,  and  if  he  recover,  be 
deducted  from  his  recovery.  The  offer  and  failure  to 
accept  it  cannot  be  given  in  evidence,  nor  affect  the 
recovery  otherwise  than  as  to  costs. 

Coptsmiist        896.    The  Justice   must  tax  and  include  in  the 

be  iocluded 

^udKmont    j^^g^^^*  ^^^  ^^^^  allowcd  by  law  to  the  prevaiUng 
party. 

Abstract  of      897.     The  Justice,  on  the  demand  of  a  party  in 

judginenL  ,  , 

whose  favor  judgment  is  rendered,  must  give  him  an 
abstract  of  the  judgment  in  the  following  form  (filling 
blanks  according  to  the  facts) ; 

State  of  California, County.    ,  plaintiff, 

vs. ,  defendant.     In  Justice's  Court,  before , 

Justice  of  the  Peace, Township  (or  city), , 

187 — .     Judgment  entered  for  plaintiff  (or  defendant) 

for  $ ,  on  the day  of .    I  certify  that  the 

foregoing  is  a  correct  abstract  of  a  judgment  rendered 
in  said  action  in  my  Court,  or  (as  the  case  may  be)  in 

the  Court  of ,  Justice  of  the  Peace,  as  appeai-s  by 

his  docket,  now  in  my  possession,  as  his  successor  in 
oflice. 

,  Justice  of  the  Peace. 

Note.— See  Sec.  900,  post. 

Abstract  898.    The  abstract  may  be  filed  and  docketed  in 

may  bo 

filed  and  ,    the  officc  of  the  Couutv  Clerk  of  the  county  in  which 

docketed  in  •'  •' 

SorK        ^^^  judgment  was  rendered,  and  must  be  docketed  in 
office.         ^Yie  judgment  docket  of  the  County  Court.    The  time 
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of  the  receipt  of  the  abstract  by  the  Clerk  must  be 
noted  by  him  thereon,  and  entered  in  the  docket. 

Note.— See  Sec.  900,  post. 

809.    From  the  time  of  docketinff  in  the  County  ?ff««t9f 

o  •'     docketing. 

Clerk's  office,  execution  maybe  issued  thereon  by  the 
County  Clerk  to  the  Sheriff  of  any  county  in  the  State, 
other  than  the  county  in  which  the  judgment  was  ren- 
dered, in  the  same  manner  and  with  like  effect  as  if 
issued  on  judgments  of  the  County  Courts. 

NoTTC. — See  next  section.  No  filing  of  such  transcript 
with  the  Recorder  is  necessary,  except  to  procure  exe- 
cution against  property  situated  in  a  different  county. 
"With  refcjrence  to  property  in  the  same  county,  the 
provisions  for  the  enforcement  of  an  execution  upon  a 
judgment  in  a  Justice's  Court  are  the  same  as  those 
relating  to  District  Courts.  Execution  may  issue  as  to 
the  real  estate  of  the  judgment  debtor  in  the  county 
where  the  judgment  was  rendered,  whether  the  ab- 
stract of  judgment  is  filed  in  the  oflSce  of  the  Recorder 
or  not, — Campbell  vs.  "Wickware,  19  Cal.,  p.  145. 

900.    A  judgment  rendered  in  a  Justice's  Court  Judgment 

not  a  lien 

creates  no  lien  upon  any  lands  of  the  defendant,  unless  JJgJj^^jg 
such  an  abstract  is  filed  and  recorded  in  the  office  of  the  [^th?®^ 
Recorder  of  the  county  in  which  the  lands  are  situated.  SS^®'**' 
When  so  filed  and  recorded,  such  a  judgment  is  a  lien 
upon  the  lands  of  the  judgment  debtor  situated  in  that 
county. 

Note. — In  order  that  the  judgment  of  a  Justice's 
Court  may  constitute  a  lien  upon  real  estate,  the  ab- 
stract of  the  Judgment  as  prescribed  in  Sections  897, 
898, 899,  and  890,  musjt  be  filed  in  the  County  Recorder's 
oflBce.  The  filing  and  recording  of  copies  of  the  Jus- 
tice's docket  entries  does  not  constitute  the  judgment  a 
lien  on  the  real  estate.  The  judgment  becomes  a  lien 
only  after  the  filing  of  the  abstract  of  judgment,  as 
specified  in  the  sections  referred  to. — Bagley  vs.  Ward, 
27  Cal.,  p.  370;  see,  also.  People  vs.  Doe,  31  Cal.,  p.  220; 
see  note  to  Sec.  899,  ante. 
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CHAPTER  IX. 

EXECUTIONS   FROM   JUSTICES'    COURTS. 

Section  901.  Execution  may  issue  at  any  time  within  five  years. 

902.  Execution,  contents  of. 

903.  Renewal  of  execution. 

904.  Duty  of  officer  receiving  execution. 

905.  Proceedings  supplementary  to  execution. 

Elocution        901.     (§  600.)     Execution  for  the  enforcement  of  a 

mi^  issue 

at  any  time  judgment  of  a  Justice's  Court  may  be  issued  by  the 
years.         Justicc  who  entered  the  judgment,  or  his  successor  in 
office,  on  the  appHcation  of  the  party  entitled  thereto, 
at  any  time  within  five  years  from  the  entry  of  judg- 
ment. 

Note. — Execution  for  the  enforcement  of  a  judg- 
ment in  Justice's  Court  cannot  issue  after  five  years 
from  the  entry  of  judgment.  The  loss  of  the  docket  of 
the  Justice  will  not  prevent  the  running  of  the  time.— 
White  vs.  Clark,  8  Cal.,  p.  512.  The  filing  and  dock- 
eting of  an  abstract  of  a  judgment  rendered  by  a 
Justice  in  the  office  of  the  Clerk  of  the  county,  will 
not  empower  the  Clerk  of  the  Court  in  which  it  is  filed 
and  docketed  to  issue  an  execution  upon  it  after  ilre 
years  from  the  date  when  judgment  was  rendered.— 
Kerns  vs.  Graves,  26  Cal.,  p.  156. 

Execution,       902.     (§  601.)     The  execution  must  be  directed  to 

contents  of.  , 

the  Sheriff  or  to  a  Constable  of  the  county,  and  must 
be  subscribed  by  the  Justice  and  bear  date  the  day  of 
its  delivery  to  the  officer.  It  must  intelligibly  refer  to 
the  judgment,  by  stating  the  names  of  the  parties, 
and  the  name  of  the  Justice  before  whom,  and  of  the 
county  and  the  township  or  city  where,  and  the  time 
when  it  was  rendered;  the  amount  of  judgment,  if  it 
be  for  money;  and,  if  less  than  the  whole  is  due,  the 
true  amount  due  thereon.  It  must  contain,  in  like 
cases,  similar  directions  to  the  Sheriff  or  Constable,  as 
are  required  by  the  provisions  of  Title  IX,  Part  II,  of 
this  Code,  in  an  execution  to  the  Sheriff. 
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Note. — A  Constable  can  serve  an  execution  out  of 
his  township.  In  this  respect  there  is  a  difference 
between  service  of  summons  and  service  of  execution. 
Lafontaine  vs.  Greene,  17  Cal.,  p.  296. 

903.     An  execution  may,  at  the  request  of  the  iudff-  Renewal  of 

•"  ^  JO     execution. 

ment  creditor,  be  renewed  before  the  expiration  of  the 
time  fixed  for  its  return,  by  the  word  "renewed** 
written  thereon,  with  the  date  thereof,  and  subscribed 
by  the  Justice.  Such  renewal  has  the  effect  of  an 
original  issue^  and  may  be  repeated  as  often  as  nece&- 
BSLTy.  If  an  execution  is  returned  unsatisfied,  another 
may  be  afterwards  issued. 

004.     (§  602.)     The  Sheriff  or  Constable  to  whom  Duty  of 

^  ^  officer 

the  execution  is  directed  must  execute  the  same  in  the  receiving 

execution. 

same  manner  as  the  Sheriff  is  required  by  the  provis- 
ions of  Title  IX,  Part  II,  of  this  Code,  to  proceed  upon 
executions  directed  to  him;  and  the  Constable,  when 
the  execution  is  directed  to  him,  is  vested  for  that  pur- 
pose with  all  the  powers  of  the  Sheriff. 

NoTK. — See  Sees.  681-721,  ante,  inclusive,  and  notes 
thereto. 

905.    The  sections  of  this  Code,  from  714  to  721,  Proceed- 

Ings  supple- 
both  inclusive,  are  applicable  to  Justices*  Courts,  the  inenury  to 

^  ^ir  7  exeoutioD. 

word  "Constable**  being  substituted,  to  that  end,  for 
the  word  "Sheriff,**  and  the  word  "Justice**  for  the 
word  "Judge.** 

Note. — Sec  notes  to  Sees.  714-721,  ante,  inclusive. 


CHAPTER  X. 

CONTEMPTS    IN  JUSTICES*   COURTS. 

Section  906.  Contempts  a  Justice  may  punish  for. 

907.  Pjnoceedings  for  contempts. 

908.  Same. 

909.  Punishments  for  contempts. 

910.  The  conviction  must  he  entered  in  the  docket. 
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Contempts 
a  Justice 
may 
pUDish  for. 


Proceed- 
ings for 
contempts. 


Same. 


Punish- 
ments for 
contempts. 


906.  (§  616.)  A  Justice  may  punish  as  for  con- 
tempt, persons  guilty  of  the  following  acts,  and  no 
other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
towards  the  Justice  w^hile  holding  the  Courts  tending 
to  interrupt  the  due>course  of  a  trial  or  other  judicial 
proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or 
violent  disturbance  in  the  presence  of  the  Justice,  or 
in  the  immediate  vicinity  of  the  Court  held  by  him, 
tending  to  interrupt  the  due  course  of  a  tfial  or  other 
judicial  proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refus- 
ing to  be  sworn  or  to  answer  as  a  witness; 

5.  Rescuing  any  person  or  property  in  the  custody 
of  an  oJBicer  by  virtue  of  an  order  or  process  of  the 
Court  held  by  him. 

007.  (§  617.)  When  a  contempt  is  committed  in 
the  immediate  view  and  presence  of  the  Justice,  it 
may  be  punished  summarily;  to  that  end  an  order 
must  be  made,  reciting  the  facts  as  they  occurred,  and 
adjudging  that  the  person  proceeded  against  is  thereby 
guilty  of  contempt,  and  that  he  be  punished  as  therein 
prescribed. 

908.  (§  617.)  When  the  contempt  is  not  com- 
mitted in  the  immediate  view  and  presence  of  the 
Justice,  a  warrant  of  arrest  may  be  issued  by  such 
Justice,  on  which  the  person  so  guilty  may  be  arrested 
and  brought  before  the  Justice  immediately,  when  an 
opportunity  to  be  heard  in  his  defense  or  excuse  must 
be  given.  The  Justice  may,  thereupon,  discharge 
him,  or  may  convict  him  of  the  offense. 

909.  A  Justice  may  punish  for  contempts,  by  fine 
or  imprisonment,  or  both;  such  fine  not  to  exceed,  in 
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■ 

any  case,  one  hundred  dollars,  and  sucli  imprisonment 
one  day. 

010.     (§  618.)     The  conviction,  specifying  particu-  JJ^^^Ji®" 
larly  the  oft'ense  and  the  judgment  thereon,  must  be  -Jfthe*"** 
entered  by  the  Justice  in  his  docket.  docket 


CHAPTER  XL 

DOCKETS   OF  JUSTICES. 


Sbction  911.  Docket,  what  to  contain. 

912.  Entries  therein  primary  evidence  of  the  fact. 

913.  An  index  to  the  docket  must  be  kept. 

914.  Dockets  must  be  delivered  by  Justice  to  his  successor  or 

to  the  County  Clerk. 

915.  Proceedings  when  office  becomes  vacant  and  before  a 

successor  is  appointed. 

916.  A  Justice  may  issue  execution  or  other  process  upon 

the  docket  of  his  predecessor. 

917.  Successor  of  a  Justice,  who  shall  be  deemed. 

918.  If  two  Justices  might  be  deemed  successors,  the  County 

Judge  shall  designate  one. 

911.     (§  604.)     Every  Justice  must  keep  a  book  Docket, 
denominated  a  "docket,**  in  which  he  must  enter:         oonuin. 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a 
sum  of  money  is  claimed,  the  amount  ftereof; 

3.  The  date  of  the  summons,  and  the  time  of  its 
return;  and  if  an  order  to  arrest  the  defendant  is 
made,  or  a  writ  of  attachment  is  issued,  a  statement 
of  the  feet; 

4.  The  time  when  the  parties,  or  either  of  them 
appear,  or  their  non-appearance,  if  default  is  made;  a 
minute  of  the  pleadings  and  motions;  if  in  writing, 
referring  to  them;  if  not  in  writing,  a  concise  state- 
xaent  of  the  material  parts  of  the  pleadings,  and  of  all 

92— Vol.  I. 
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Same.         motions  made  during  the  trial  by  either  party,  and  his 
decisions  thereon; 

5.  Every  adjournment,  stating  on  whose  application, 
whether  on  oath,  evidence,  or  consent,  and  to  what 
time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is, 
made,  and  by  whom  made,  the  order  for  the  jury,  and 
the  time  appointed  for  the  return  of  the  jury  and  for 
the  trial; 

7.  The  names  of  the  jurors  who  appear  and  are 
sworn,  and  the  names  of  all  witnesses  sworn,  and  at 
whose  request; 

8.  The  verdict  of  the  jury,  and  when  received;  if 
the  jury  disagree  and  are  discharged,  the  fact  of  such 
disagreement  and  discharge; 

9.  The  judgment  of  the  Court,  specifying  the  costs 
included,  and  the  time  when  rendered; 

10.  The  motion  for  a  new  trial,  when  made,  and  how 
disposed  of; 

11.  The  issuing  of  the  execution,  when  issued,  and 
*                to  whom;  the  renewals  thereof,  if  any,  and  when  made, 

and  a  statement  of  any  money  paid  to  the  Justice,  when 
and  by  whom; 

12.  The  receipt  of  a  notice  of  appeal,  if  any  be 
given,  and  of  the  appeal  bond,  if  any  be  filed. 

Note. — Subd.  10,  providing  for  entry  in  the  Justice's 
4^^^^  o^  All  motions  for  new  trials,  etc.,  should  have 
been  omitted,  since  the  Justice,  under  the  Code,  has 
now  no  power  to  grant  a  new  trial.  This  provision  can, 
however,  do  no  harm.  Its  presence  is  simply  an  over- 
sight. 

Judgment  will  not  be  set  aside,  on  appeal,  be- 
cause the  Justice  failed  to  enter  in  his  docket  that  the 
summons  was  returned  "served.**  Service  can  be 
shown  by  the  return  of  the  officer  on  the  summons.— 
Denmark  vs.  liiening,  10  Gal.,  p.  93.  And  if  the  Jus- 
tice's docket  showed  that  the  summons  was  **  returned 
duly  served,"  it  does  not  prove  service,  and  amounts 
to  nothing,  if  the  officer's  return  fails  to  show  proper 
service.— Lowe  vs.  Alexander,  15  Cal.,  p.  296;  Kowley 
vs.  Howard,  23  Cal.,  p.  403.     The  record  of  an  action 
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■ 

in  a  Justice's  Court  must  show  affirmatively  that  the 
suit  was  brought  in  the  proper  township,  or  the  judg- 
ment will  be  void.  Objection  is  not  waived  because 
defendant  failed  to  appear  and  object  that  the  suit  was 
commenced  in  the  wrong  township. — Lowe  vs.  Alexan- 
der, 15  Cal.,  p.  296.  The  residence  of  defendant  is  a 
jurisdictional  fact,  but  it  is  not  required  that  the  exist- 
ence of  this  fact  should  be  entered  in  the  Justice's 
docket,  or  appear  in  the  written  evidence  of  the  pro- 
ceedings; and  to  support  a  judgment  of  a  Justice,  it  is 
competent  to  admit  parol  evidence  of  residence,  and 
such  jurisdictional  facts  as  are  not  required  to  be  en- 
tered in  the  docket.  Such  evidence  does  not  contradict 
the  docket,  but,  on  the  contrary,  it  is  entirely  consistent 
with  it,  and  is  in  support  of  the  judgment. — JoUey  vs. 
Foltz,  34  Cal.,  p.  326;  see,  also,  Blair  vs.  Hamilton,  32 
Cal.,  p.  50.  The  docket  of  the  Justice  is  primary  evi- 
dence; its  omissions  may  be  supplied  from  other  sources 
when  it  becomes  necessary. — Blair  vs.  Hamilton,  82 
Cal.,  p.  50. 

912.  (§  605.)     The  several  particulars  of  the  last  Entries 
section  specified  must  be  entered  under  the  title  of  primary 

^  evidonce  of 

the  action  to  which  they  relate,  and  (unless  otherwise  the  fact. 
in  this  Title  provided)  at  the  time  when  they  occur. 
Such   entries  in  a  Justice's  docket,  or  a  transcript 
thereof,  certified  by  the  Justice,  or  his  successor  in 
office,  are  primary  evidence  of  the  fects  so  stated. 

Note. — See  note  to  last  section. — ^Jolley  vs.  Foltz, 
34  Cal.,  p.  326;  Blair  vs.  Hamilton,  32  Cal.,  p.  50. 

913.  (§  606.)     A  Justice  must  keep  an  alphabet-  An  index  to 

^  ^  ^  ^  the  docket 

ical  index  to  his  docket,  in  which  must  be  entered  must  be 

K.6Pb. 

the  names  of  the  parties  to  each  judgment,  with  a 
reference  to  the  page  of  entry.  The  names  of  the 
plaintiffs  must  be  entered  in  the  index,  in  the  alpha- 
betical order  of  the  first  letter  of  the  family  name. 

914.  (§  607.)    Every  Justice  of  the  Peace,  upon  Dockets 

must  be 

the  expiration  of  his  term  of  oflice,  must  deposit  with  g^^jjs^®'*^ 
his  successor  his  oflBlcial  dockets  and  all  papers  filed  in  J^^^gjor 
his  oflice,  as  well  his  own  as  those  of  his  predecessors,  c^miS^ 
or  any  other  which  may  be  in  his  custody  to  be  kept 
as  public  records. 


732 


Code  of  Civil  Procedure. 


Proceed-  915.     (§  607.)     If  the  office  of  a  Justice  become 

ings  when  ^ 

office  vacant  by  bis  death  or  removal  from  the  township  or 

becomes  "^  * 

bef*r°e  a*°^  city,  or  otherwisc,  before  his  successor  is  elected  and 
appohited!*  qualified,  the  docket  and  papers  in  possession  of  such 
Justice  must  be  deposited  in  the  office  of  some  other 
Justice  in  the  township,  to  be  by  him  delivered  to 
the  successor  of  such  Justice.  If  there  is  no  other 
Justice  in  the  township,  then  the  docket  and  papers 
of  such  Justice  must  be  deposited  in  the  office  of  the 
County  Clerk  of  the  county,  to  be  by  him  delivered 
to  the  successor  in  office  of  the  Justice. 


A  Justice 
luay  issue 
execution 
or  other 
process 
upon  the 
docket  of 
his  prede- 
cessor. 


Successor 
of  a  Justice, 
who  shall 
be  deemed. 


If  two 
Justices 
might  bo 
doomed 
successors, 
the  County 
Judge  shaJl 
designate 
one. 


916.  (§  608.)  Any  Justice  with  whom  the  docket 
of  his  predecessor,  or  of  any  other  Justice,  is  de- 
posited, has  and  may  exercise  over  all  actions  and 
proceedings  entered  in  such  docket,  the  same  juris- 
diction as  if  originally  commenced  before  him.  In 
case  of  the  creation  of  a  new  county,  or  the  change  of 
the  boundary  between  two  counties,  any  Justice  into 
whose  hands  the  docket  of  a  Justice  formerly  acting 
as  such  within  the  same  territory  may  come,  is,  for 
the  purposes  of  this  section,  considered  the  successor 
of  such  former  Justice. 

017.  (§  609.)  The  Justice  elected  to  fill  a  vacancy 
is  the  successor  of  the  Justice  whose  office  became 
vacant  before  the  expiration  of  a  full  term.  When  a 
full  term  expires,  the  same  or  another  person  elected 
to  take  office  in  the  same  township  or  city,  from  that 
time  is  the  successor. 

918.  (§  610.)  When  two  or  more  Justices  are 
equally  entitled,  under  the  last  section,  to  be  deemed 
the  successors  in  office  of  the  Justice,  the  County 
Judge  must,  by  a  certificate  subscribed  by  him  and 
filed  in  the  office  of  the  County  Clerk,  designate 
which  Justice  is  the  successor  of  a  Justice  going  out 
of  office,  or  whose  office  has  become  vacant. 


f 
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CHAPTER  Xn. 

GENERAL     PROVISIONS     RELATING     TO     JUSTICES*     COURTS. 

Section  919.  Justices  may  issue  subpoenas  and  final  process  to  any 

part  of  the  county. 

920.  Blanks  must  be  filled  in  all  papers  issued  by  a  Justice, 

except  subpoenas. 

921.  Justices  to  receive  all  moneys  collected  and  pay  same 

to  parties. 

922.  In  case  of  disability  of  Justice,  another  Justice  may 

attend  on  his  behalf. 

923.  Justices  may  require  security  for  costs. 

924.  Who  entitled  to  costs. 

925.  What  provisions  of  Code  applicable  to  Justices*  Courts. 

919.  (§  619.)     Justices  of  the  Peace   may  issue  Justices 

,  may  issue 

subpoenas  in  any  actien  or  .proceeding  in  the  Courts  ^^^Jf^f 
held  by  them,  and  final   process  on  any  judgment  SSy^Sln^if 
recovered  therein,  to  any  part  of  the  county.  '^®  county. 

920.  (§  611.)     The  summons,  execution,  and  every  Blanks 
other  paper  made  or  issued  by  a  Justice,  except  a  sub-  finod  in  au 
poena,  must  be  issued  without  a  blank  left  to  be  filled  ^  j"»^ice 
by  another,  otherwise  it  is  void.  JubpomaB. 

921.  (§  633.)     Justices  of  the  Peace  must  receive  Justice  to 

receive  all 

from  the  Sheriff  or  Constables  of  their  county,  all  moneys 

•^ '  collected, 

moneys  collected  on  any  process  or  order  issued  from  ^^^^^ 
their  Courts  respectively,  and  all  moneys  paid  to  them  p"^®*'- 
in  their  official  capacity,  and  must  pay  the  same  over 
to  the  parties  entitled  or  authorized  to  receive  them, 
without  delay. 

982.     (§  612.)     In  case  of  the  sickness  or  other  dis-  in  case  of 

^  disability 

ability,  or  necessary  absence  of  a  Justice,  on  a  return  ^^i^^g**^®* 
of  a  summons  or  at  the  time  appointed  for  a  trial,  m^a/Sttend 
another  Justice  of  the  same  township  or  city  may,  at  behalf. 
his  request,  attend  in  his   behalf  and  thereupon  is 
vested  with  the  power,  for  the  time  being,  of  the  Jus- 
tice before  whom  the  summons  was  returnable.     Li 
that  case,  the  proper  entry  of  the  proceedings  before  the 


Jusiioe 
may 
require 
•ecarity 
for  costs. 
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attending  Justice,  subscribed  by  him,  must  be  made 
in  the  docket  of  the  Justice  before  whom  the  sum- 
mons was  returnable.  If  the  case  is  adjourned,  the 
Justice  before  whom  the  summons  was  returnable 
may  resume  jurisdiction. 

923.  (§  684.)  Justices  may  in  all  cases  require  a 
deposit  of  money  or  an  undertaking,  as  security  for 
costs  of  Court,  before  issuing  a  summons. 

KoTK. — This  is  optional  with  the  Justice.  He  may 
demand  his  fees  in  advance,  or  he  may  allow  the  party 
credit,  at  his  election. — Lick  vs.  Madden,  25  Cal.,  p. 
203.  If  the  Justice  should  fail  to  demand  the  deposit 
as  security  for  his  fees,  he  must  neveitheless  perfonn 
the  duty  just  the  same  as  if  the  deposit  had  been  made. 
If  he  wished  the  deposit^  to  be  made  in  advance  he 
should  have  demanded  it.— Lick  vs.  Madden,  25  Cal., 
p.  203. 

924.  The  prevailing  party  in  Justices'  Courts  is 
entitled  to  costs. 

What,  925.     Justices'  Courts  beinff  Courts  of  peculiar  and 

provisions  °  ^  ^ 

lipVicMe  Ji'^i*®^  jurisdiction,  only  those  provisions  of  this  Code 
(S)arta?°*"*  which  are,  in  their  nature,  applicable  to  the  organiza- 
tion, powers,  and  course  of  proceedings  in  Justices' 
Courts,  or  which  have  been  made  applicable  by  special 
provisions  in  this  Title,  are  applicable  to  Justices' 
Comets  and  the  proceedings  therein. 


Who 
entitled 
to  costs. 
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PROCEEDINGS  IN  CIVIL  ACTIONS  IN  POLICE  COURTS. 


Section  929.  How  commenced. 

930.  Summons  must  issue  on  filing  complaint. 

931.  Defendant  may  plead  orally  or  in  writing. 

932.  Trial  by  jury,  when  defendant  is  entitled  to. 

933.  Proceedings  to  be  conducted  as  in  Justices'  Courts. 
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929.  (§  686.)     Civil  actions  in  Police  Courts  are  Howoom- 
commenced  by  filing  a  complaint,  setting  forth  the 
violation  of  the  ordinance  complained  o^  with  such 
particulars  of  time,  place,  and  manner  of  violation  as 

to  enable  the  defendant  to  understand  distinctly  the 
character  of  the  violation  complained  of,  and  to  ansvrer 
the  complaint.  The  ordinance  may  be  referred  to  by 
its  title.  The  complaint  must  be  verified  by  the  oath 
of  the  party  complaining,  or  of  his  attorney  or  agent. 

930.  (§  687.)  Immediately  after  filing  the  com-  ^""^'^^^ 
plaint  a  summons  must  be  issued,  directed  to  the  c?mpi5£it. 
defendant,  and  returnable  either  immediately  or  at  any 

time  designated  therein,  not  exceeding  four  days  from 
the  date  of  its  issuing. 

931.  (§  688.)     On  the  return  of  the  summons,  the  Defendant 

^  '  may  plead 

defendant  may  answer  the   complaint.     The  answer  J^^gJ"* 
may  6e  oral  or  in  writing,  and  immediately  thereafter 
the  case  must  be  tried,  unless,, for  good  cause  shown, 
an  adjournment  is  granted. 

©32.     (§  639.)    In  all  actions  for  Violation  of  an  Trial  by 

^  '  i^tjn  when 

ordinance,  where  the  fine,  forfeiture,  or  penalty  imposed  ^^gJU^J^ 
by  the  ordinance  is  less  than  fifty  dollars,  the  trial  must  *^ 
be  by  the  Court.     In  actions  where  the  fine,  forfeiture, 
or  penalty  imposed  by  the  ordinance  is  over  fifty  dol- 
lars, the  defendant  is  entitled  to  a  trial  by  jury. 

933.    All   proceedings  in  civil  actions  in  Police  Proceed- 

*  °  ings  to  be 

Courts  must,  except  as  in  this  Title  otherwise  provided,  co°n"°*^ 
be  conducted  in  the  same  manner  as  civil  actions  in  coujSf' 
Justices'  Courts. 
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TITLE  XIII. 

OF  APPEALS  IN  CIVIL  ACTIONS. 

Chapter    I.  Appeals  in  general. 

n.  Appeals  from  District  Courts. 
m.  Appeals  from  County  Courts. 
IV.  Appeals  from  Probate  Courts. 
V.  Appeals  to  County  Courts, 


CHAPTER  I. 


Section  936. 
937. 

938. 
939. 
940. 
941. 
942. 
943. 

QAA 

945. 
946. 

947. 
948. 
949. 
950. 

951. 

952. 

953. 
954. 
955. 
956. 
957. 


APPEALS   IN   GENERAL. 

Judgment  and  orders  may  be  reviewed. 

Orders  made  out  of  Court,  without  notice,  may  be 
reviewed  by  the  Judge. 

Party  aggrieved  may  appeal.    Names  of  parties. 

Within  what  time  appeal  may  be  taken. 

Appeal,  how  taken. 

Undertaking  or  deposit  on  appeal. 

Undertaking  on  appeal  from  a  money  judgment. 

Appeal  from  a  judgment  for  delivery  of  documents. 

Appeal  from  a  judgment  directing  the  execution  of 
a  conveyance,  etc. 

Undertaking  on  appeal  concerning  real  property. 

Stay  of  proceedings.  The  security  on  appeal  may  be 
limited  in  the  case  of  an  execution,  etc. 

Undertaking  may  be  in  one  instrument  or  several. 

Justification  of  sureties  on  undertaking  on  appeal. 

Undertakings  in  cases  not  specified. 

What  papers  to  be  used  on  an  appeal  from  the  judg- 
ment. 

What  papers  used  on  appeals  from  orders,  except  orders 
granting  or  refusing  new  trials. 

What  papers  to  be  used  on  an  appeal  from  an  order 
granting  or  refusing  a  new  trial. 

Copies  and  undertakings,  how  certified. 

When  an  appeal  may  be  dismissed.    When  not. 

Effect  of  dismissal. 

What  may  be  reviewed  on  an  appeal  from  judgment. 

Remedial  powers  of  an  appellate  Court. 
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Skction  958.  On  judgment  on  appeal,  remittitur  must  be  certified  to 

the  Clerk  of  the  Court  below. 
959.  Provisions  of  this  Chapter  not  applicable  to  appeals  to 
County  Courts. 

936.  (§  333.)     A  judgment  or  order,  in  a  civil  Judgment 
action,  except  when  expressly  made  final  by  this  Code,  ^yfewod, 
may  be  reviewed  as  prescribed  in  this  Title,  and  not 
otherwise. 

Note. — ^The  remedy  by  appeal  is  exclusive.— Haight 
vs.  Gay,  8  Cal.,  p.  297;  see,  also,  Miliken  vs.  Huber,  21 
Cal.,  p.  169;  Nowland  vs.  Vaughn,  9  Cal.,  p.  52;  S. 
P.  &  N.  Railroad  Co.  vs.  Harlan,  24  Cal.,  p.  336;  Mid- 
dleton  vs.  Gould,  5  Cal.,  p.  190.  The  right  of  appeal 
exists  from  a  judgment  by  default. — Hallock  vs.  Jau- 
din,  34  Cal.,  p.  167;  McGlynn  vs.  Brodie,  31  Cal.,  p. 
382.  A  judgment,  from  which  an  appeal  is  pending,  is 
a  final  one  within  the  meaning  of  Section  21  of  the 
'  Federal.  Bankrupt  Act.— Merritt  vs.  Glidden,  39  Cal., 

p.  559. 

937.  (§  384.)     An  order  made  out  of  Court,  with-  Orders 

^  '  made  out 

out  notice  to  the  adverse  party,  may  be  vacated  or  ^^^^* 
modified,  without  notice,  by  the  Judge  who  made  it;  m^^So 

■1  jj  j«j5j  j»         •     J.1  reviewed 

or  may  be  vacated  or  modified  on  notice,  m  the  man-  by  the 

Judge. 

ner  in  which  other  motions  are  made. 

Note.— See  Subd.  2  of  note  to  Sec.  532  of  this  Code. 

938.  (§  385.)     Any  party  aggrieved  may  appeal  Party 
in  the  cases  prescribed  in  this  Title.    The  party  appeal-  f^^^^ 
ing  is  known  as  the  appellant,  and  the  adverse  party  J^S.^^ 
as  the  respondent. 

Note.— 1.  Who  may  Appeal.— One  not  a  party  to 
the  record  ncay  appeal,  if  aggrieved  by  the  judgment. 
Adams  vs.  Woods,  8  Cal.,  p.  306.  Any  heir,  devisee, 
or  legatee  of  an  estate,  party  to  proceedings  for  distri- 
bution, may  appeal  from  the  final  order  of  distribution; 
hut  the  executor  of  the  estate  cannot,  upon  the  grounds 
that  the  estate  was  improperly  distributed. — Bates 
vs.  Ryberg,  40  Cal.,  p.  463.  The  party  aggrieved, 
within  the  meaning  of  Sec.  336  of  the  Practice  Act,  is 
the  one  against  whom  an  appealable  order  or  judgment 
has  been  entered;  and  when  an  order  is  made  directing 
an  injunction  upon  condition  that  an  undertaking  be 

93— Vol.  I. 
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executed  and  filed,  the  party  against  whom  the  order  is 
made  may  appeal  at  once. — Ely  vs.  Frisbie,  17  Cal.,  p. 
250.  A  party  made  defendant  in  an  action,  if  a  decree 
is  taken  against  him,  may  appeal,  and  the  appeal  can- 
not be  dismissed  upon  the  ground  that  he  is  not  a  party 
in  interest. — Ricketson  vs.  Compton,  23  Cal.,  p.  636. 
I.  filed  his  complaint  against  T.,  alleging  a  partnership 
between  them,  and  praying  for  an  account  of  the  part- 
nership property.  Subsequently  I.  filed  a  petition  in  the 
same  Court,  setting  forth  the  complaint,  and  also  that 
L.  T.  B.  and  H.  B.  had  obtained  judgment  against  T., 
the  defendant,  and  that  execution  had  issued  on  the 
judgment,  and  was  levied  on  the  pfirtnership  property 
of  the  plaintiff  and  defendant,  and  that  the  Sheriff  was 
about  to  sell  the  property.  The  petition  prayed  that  L. 
T.  B.  and  H.  B.  might  be  made  parties,  and  that  an 
injunction  might  issue  against  L.  T.  B.  and  H.  B.  and 
the  SheriflT.  It  was  held  on  appeal  that  it  did  not  lie  in 
the  mouth  of  I.  and  T.  to  say  that  L.  T.  B.  and  H.  B. 
were  not  parties  to  the  suit,  and  had  no  right  of  appeal. 
Jones  vs.  Thompson  et  al.,  12  Cal.,  p.  191.  That  ap- 
pellant has  resided  out  of  the  State  for  several  yean,  is 
not  ground  for  denying  his  right  to  appeal.— Bicketson 
vs.  Compton,  23  Cal.,  p.  Q^6. 

2.  Who  may  not  Appeal.— See  Subd.  1  of  this 
note.  A  party  not  afiTected  by  a  judgment  cannot  take 
an  appeal. — Hibemia  Savings  and  Loan  Society  vs. 
Ordway,  38  Cal.,  p.  679.  In  an  action  against  the  hus- 
band alone,  involving  the  homestead  right,  the  judg- 
ment could  not  afifect  the  question  of  homestead,  and 
the  husband  has  no  right  of  appeal. — Kraemer  vs. 
Bevalk,  8  Cal.,  p.  74.  A  judgment  in  a  suit  against  a 
corporation  contained  a  direction  for  the  sale  of  the 
interest  of  individuals  not  parties  to  the  action;  from 
it  the  corporation  alone  appealed.  Held:  that  the  cor- 
poration could  not  take  advantage  of  the  error  in  the 
judgment  in  embracing  individuals. — Dennis  vs.  Tahle 
Mountain  Water  Co.,  10  Cal.,  p.  369. 

Within  939.     (§  336.)     An  appeal  may  be  taken: 

what  tine  •  i 

appeal  may      1.  From  a  final  judgment  in  an  action  or  special 

DO  t&iCQn.  . 

proceeding  commenced  in  the  Court  in  which  the 
same  is  rendered,  within  one  year  after  the  entry  of 
judgment.  But  an  exception  to  the  decision  or  ver- 
dict, on  the  ground  that  it  is  not  supported  by  the 
evidence,  cannot  be  reviewed  on  an  appeal  from  the 
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judgment,  unless  the  appeal  is  taken  within  sixty  days  Same. 
after  the  rendition  of  the  judgment; 

2.  From  a  judgment  rendered  on  an  appeal  from  an 
inferior  Court,  within  ninety  days  after  the  entry  of 
such  judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolving  an  injunction; 
jfrom  an  order  refusing  to  grant  or  dissolve  an  injunc- 
tion; from  an  order  dissolving  or  refusing  to  dissolve 
an  attachment;  from  an  order  granting  or  refusing  to 
grant  a  change  of  the  place  of  trial;  from  any  special 
order  made  after  final  judgment,  and  from  an  interlo- 
cutory judgment  in  actions  for  partition  of  real  prop- 
erty, within  sixty  days  after  the  order  or  interlocutory 
judgment  is  made  and  entered  in  the  minutes  of  the 
Court  or  filed  with  the  Clerk. 

Note. — 1.  Subd,  1. — Appeal  from  a  judgment  must 
be  taken  within  a  year. — Waugenhiem  vs.  Hook,  35 
Cal.,  p.  216.  If  the  appeal  is  not  taken  within  a  year 
it  will  be  dismissed. — Bornheimer  vs.  Baldwin,  38  Cal., 
p.  671.  The  time  within  which  an  appeal  from  a  judg- 
ment may  be.  taken  is  not  computed  from  the  date  of 
the  entry  of  the  judgment  by  the  Clerk  in  the  judg- 
ment book,  but  from  the  time  the  judgment  is  an- 
nounced by  the  Court  and  entered  in  the  minutes. — 
Wetherbee  vs.  Dunn,  36  Cal.,  p.  249;  Genella  vs.  Kel- 
yea,  32  Cal.,  p.  159;  Gray  vs.  Palmer,  28  Cal.,  p.  417; 
Peck  vs.  Curtis,  31  Cal.,  p.  107.  If  a  demurrer  to  an 
intervention  is  sustained  and  judgment  thereupon  ren- 
dered against  the  intervenor,  he  may  appeal  at  once. — 
Stich  vs.  Goldner,  38  Cal.,  p.  608.  The  time  for  an 
appeal  from  a  judgment  on  demurrer  commences  to 
run  from  its  rendition,  not  from  the  time  of  the  ruling 
on  the  demurrer.— Webster  vs.  Cook,  38  Cal.,  p.  423. 
If  the  appeal  is  dismissed  for  want  of  an  undertaking, 
and  no  final  judgment  has  been  rendered,  a  second 
appeal  may  be  taken  within  the  period  allowed  by 
law. — Martinez  vs.  Gallardo,  5  Cal.,  p.  155.  An  appeal 
from  an  order  denying  a  new  trial,  although  taken 
more  than  a  year  after  rendition  of  a  judgment,  brings 
up  the  whole  record.  And  if  there  was  error  in  refus- 
ing a  new  trial,  the  appellate  Court  will  order  a  new 
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trial,  which,  in  effect,  vacates  the  judgment.— Walden 
T8.  Murdock,  20  Cal.,  p.  141. 

2.  SuM.  2.— Dooling  vs.  Moore,  20  Cal.,  p.  141. 

3.  Subd,  3.— An  appeal  from  an  order  denying  a 
new  trial  must  be  taken  within  sixty  days. — Waufifgen- 
heim  vs.  Hook,  35  Cal.,  p.  216;  Lowdy  vs.  Ellis,  22 
Cal.,  p.  650;  Brown  vs.  ToUes,  7  Cal.,  p.  398;  Peck  vs. 
Vandenberg,  30  Cal.,  p.  11;  Peck  vs.  Curtis,  31  Cal., 
p.  207.  An  appeal  from  an  order  refusing  to  vacate 
award  of  arbitrators  must  be  taken  within  sixty  days 
from  date  of  order.— Fairchild  vs.  Doten,  38  Cal.,  p- 
286.  If  an  appeal  from  the  judgment  is  dismissed,  the 
dismissal  is  not  a  bar  to  an  appeal  from  an  order  re- 
fusing a  new  trial. — Fulton  vs.  Cox,  40  Cal.,  p.  101; 
Fulton  vs.  Hanna,  40  Cal.,  p.  278;  Waugenheim  vs. 
Graham,  39  Cal.,  p.  169.  After  appealing  from  a  judg- 
ment, a  party  may  appeal  from  an  order  overruling  a 
motion  for  a  new  trial,  if  the  latter  appeal  is  taken  in 
time. — ^Marziou  vs.  Pioche,  8  Cal.,  p.  522.  "Where  an 
appeal  is  taken,  both  from  a  final  judgment  and  an 
order  refusing  a  new  trial,  after  sixty  days  from  the 
entry  of  the  order  for  a  new  trial,  the  appeal,  so  far  as 
the  order  is  concerned,  will,  on  motion,  be  dismissed. — 
Lower  vs.  Knox,  10  Cal.,  p.  480.  An  order  made  by 
the  Court  on  a  motion  is  a  final  adjudication  upon  the 
subject  matter,  unless  appealed  within  the  time  allowed 
by  law,  nor  can  the  time  for  appeal  be  extended  by 
subsequent  renewal  of  the  motion,  even  if  it  be  varied 
in  its  terms,  provided  it  is  substantially  the  same  mo- 
tion.— Kittredge  vs.  Stevens,  23  Cal.,  p.  283.  See,  gen- 
erally, Gray  vs.  Palmer,  28  Cal.,  p.  416. 

Appeal,  940.    An  appeal  is  taken  by: 

how  taken.  ,  , 

1.  Filing  with  the  Clerk  of  the  Court  in  which  the 
judgment  or  order  appealed  from  is  entered  or  filed  a 
notice  stating  the  appeal  from  the  same,  or  soine 
specific  part  thereof; 

2.  Filing,  at  the  same  time,  an  undertaking  on 
appeal;  and, 

3.  Serving  a  copy  of  the  notice  of  appeal  upon  the 
adverse  party  or  his  attorney. 

Note.— Sec.  337  of  the  Practice  Act  of  1851  read  as 
follows:  "The  appeal  shall  be  made  by  filing  with 
the  Clerk  of  the  Court,  with  whom  the  judgment  or 
order  appealed  from  is  entered,  a  notice  stating  the 
appeal  from  the  same,  or  some  specific  part  thereof. 
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and  serving  a  copy  of  the  notice  upon  the  adverse  party 
or  his  attorney."  And  Sec.  348  as  follows:  "  To  ren- 
der an  appeal  effectual  for  any  purpose,  in  any  case,  a 
written  undertaking  shall  be  executed  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  to  the  effect  that 
the  appellant  will  pay  all  damages  and  costs  wh'lch 
may  be  awarded  against  him  on  the  appeal,  not  ex- 
ceeding three  hundred  dollars;  or  that  sum  shall  be 
deposited  with  the  Clerk  with  whom  the  judgment  or 
order  was  entered,  to  abide  the  event  of  the  appeal. 
Such  undertaking  shall  be  filed,  or  such  deposit  made, 
with  the  Clerk  within  five  days  after  the  notice  of 
appeal  is  filed."  For  these  two  sections  Sees.  940  and 
941  of  this  Code  have  been  substituted. 

1.  SuBSTANCic  OF  THE  NoTiCE.— A  noticc  of  appeal 
from  a  judgment  and  all  orders  made  in  the  case  is 
only  a  notice  of  appeal  from  the  judgment. — Gates  vs. 
Walker,  35  Cal.,  p.  289.— -An  appeal  **  from  all  orders 
and  rulings  occurring  on  the  trial "  is  not  an  appeal 
from  an  order  granting  or  denying  a  new  trial. — Day 
vs.  Callon,  39  Cal.,  p.  593.  A  notice  stating  that  the 
appeal  is  from  all  orders  made  by  the  Probate  Court  on 
a  certain  day  is  sufficient  to  cover  any  appealable  order 
made  on  the  day  specified. — Estate  of  Pacheco,  29  Cal., 
p.  229.  If  there  is  sufficient  in  the  notice  to  show  that 
the  notice  and  order  contained  in  the  transcript  are  the 
same  intended  to  be  appealed  A-om,  the  appeal  will  not 
be  dismii^sed,  although  the  notice  may  contain  mistakes 
as  to  the  date  of  the  order  or  judgment. — Flateau  vs. 
Lubeck,  24  Cal.,  p.  364.  If  the  notice  is  signed  by  an 
attorney  of  the  Court,  the  presumption  is  that  he  had 
authority  to  take  such  action. — Bicketson  vs.  Compton, 
23  Cal.,  p.  036. 

2.  Filing  Notice  of  Appeal.— It  was  held,  under 
Sec.  337  of  the  Practice  Act  of  1851,  that  the  filing 
must  precede  or  be  contemporaneous  with  service  of 
notice.—Buffendeau  vs.  Edmonson,  24  Cal.,  p.  94;  Bos- 
ton vs.  Haynes,  30  Cal.,  p.  527;  James  vs.  Williams, 
31  Cal.,  p.  211;  Lynch  vs.  Dunn,  34  Cal.,  p.  518;  Foy 
vs.  Domec,  33  Cal.,  p.  317.  And  must  precede  the 
filing  of  the  undertaking.— Buckholdor  vs.  Byers,  10 
Cal.,  p.  481;  Dooling  vs.  Moore,  19  Cal.,  p.  81;  Car- 
pentier  vs.  Williamson,  24  Cal.,  p.  609;  Buflfendeau  vs. 
Edmonson,  24  Cal.,  p.  94.  Filing  and  service  of  notice 
is  indispensable.— Bonds  vs.  Hickman,  29  Cal.,  p.  460; 
Whipley  vs.  Mills,  9  Cal.,  p.  641.  In  Hastings  vs. 
Halleck,  10  Cal.,  p.  31,  it  was  held,  that  to  constitute  an 
appeal  three  things  were  necessary:  first,  filing  the 
notice;  second,  service  of  the  same;  and,  third,  filing 
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the  undertaking^.  All  of  these  steps  must  he  taken 
within  the  times  limited  hy  the  statute;  that  if  not  so 
taken,  there  is  no  appeal  perfected,  and  the  Supreme 
Court  has  no  jurisdiction  of  the  case.  It  will  be  seen,  by 
reference  to  Sec.  940  of  this  Code,  that  the  order  in  which 
the  necessary  steps  are  to  be  taken  has  been  changed. 
When  the  record  shows  that  a  notice  of  appeal  was 
served  the  same  day  that  it  was  filed  by  the  Clerk,  and 
the  indorsement  of  the  filing  precedes  the  indorsement 
of  admission  of  service,  the  inference  is  that  the  filing 
preceded  the  service. — Wright  vs.  Ross,  26  Cal.,  p.  2fi2. 
Or  if  the  notice  of  appeal  is  served  on  respondents' 
attorney,  and  immediately  afterwards  filed  by  the 
Clerk,  the  service  and  filing  will  be  regarded  as  one 
act. — Id.  Afildavits  will  not  be  received  in  the  appel- 
late Court  to  show  that  a  notice  of  appeal  was  filed  on 
a  different  day  from  that  stated  in  the  record. — Boston 
vs.  Haynes,  31  Cal.,  p.  107;  see,  also,  Loveugano  vs. 
Camarrillo,  October  Term,  1872.  If  one  of  several 
respondents  dies  before  notice  of  appeal  is  filed,  a  motion 
to  dismiss  the  appeal  as  to  him  must  be  granted.— 
Shartzer  vs.  Love,  40  Cal.,  p.  93.  Where  an  appeal 
was  taken  and  perfected  after  the  death  of  the  appellant, 
it  was  keld:  that  there  was  no  authority  for  prosecuting 
the  cause  in  the  name  of  the  deceased,  but  that  all  pro- 
ceedings should  have  been  stayed  until  the  executor  or 
administrator  could,  by  suggestion,  have  been  made  a 
party. — Sanchez  vs.  Roach  et  al.,  6  Cal.,  p.  248. 

3.  Service  of  Notice.— A  party  appealing  must 
notify  all  other  parties  to  the  action  who  have  appeared 
and  are  interested  in  opposing  the  relief  sought  by 
appeal.— Sen ter  vs.  Bemal,  38  Cal.,  p.  637.  The  words 
*^  adverse  party,''  used  in  relation  to  appeals,  includes 
every  party  whose  interest  in  the  subject  matter  is 
adverse  to  a  reversal  or  modification  of  the  Judgment, 
without  regard  to  the  position  as  plaintifiT  or  defendant 
of  the  party.— Senter  vs.  Bernal,  38  Cal.,  p.  637.  Ser- 
vice on  attorney  is  suflficient. — Coulter  vs.  Stark,  7 
Cal.,  p.  244.  It  must  afiirmatively  appear  that  the 
notice  was  served. — Hildreth  vs.  Gwindon,  10  Cal.,  p. 
490.  Proof  of  service,  and  supplying  proof  of  service 
of  notice.— See  Moore  vs.  Besse,  35  Cal.,  p.  184;  Towdy 
vs.  Ellis,  22  Cal.,  p.  650;  Doll  vs.  Smith,  32  Cal..  p.  475. 

4.  Waiter  of  Defects  in  Notice.— James  ts. 
Williams,  31  Cal.,  p.  211. 

5.  Waiter  of  Notice.— McLeran  vs.  Shartzer,  5 
Cal.,  p.  70;  Moulton  vs.  Elmaker,  30  Cal.,  p.  527;  Mo- 
kelumne  Hill  Co.  vs.  Woodbury,  10  Cal.,  p.  185. 

6.  Filing  Undertaking.— Elliott  vs.  Chapman,  16 
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Cftl.,  p.  383;  Bradley  vs.  Hall,  1  Cal.,  p.  199;  Cum- 
mins vs.  Scott,  23  Cal.,  p.  526;  Shaw  vs.  Randall,  15 
Cal.,  p.  384;  Hastings  vs.  Halleck,  10  Cal.,  p.  31;  Car- 
pentier  vs.  Williamson,  24  Cal.,  p.  609.  If  no  under- 
taking on  appeal  has  been  filed,  one  may  be  filed  after 
the  objection  has  been  taken. — Bomheimor  vs.  Bald- 
win, 38  Cal.,  p.  671;  see,  also,  Sec.  954  of  this  Code. 

941.  (§  348.)  The  undertaking  on  appeal  must  Undertak- 
be  in  writing,  and  must  be  executed  on  tlie  part  of  J®^^*^" 
the  appellant,  by  at  least  two  sureties,  to  the  effect 

that  the  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal,  or 
on  a  dismissal  thereof  not  exceeding  three  hundred 
dollars;  or  that  sum  must  be  deposited  with  the  Clerk 
with  whom  the  judgment  or  order  was  entered,  to 
abide  the  event  of  the  appeal. 

Note.— 1.  Generally.— Elliott  vs.  Chapman,  15 
Cal.,  p.  383;  Gordon  vs.  Wansey,  19  Cal.,  p.  82. 

2.  Form  of  Undertaking.- Canfield  vs.  Bates,  13 
Cal.,  p.  606;  Dore  vs.  Covey,  13  Cal.,  p.  502;  Dobbins 
vs.  Dollarhide,  15  Cal.,  p.  375;  Billings  vs.  Roadhouses, 
5  Cal.,  p.  33;  Swain  vs.  Graves,  8  Cal.,  p.  549;  Tessot 
vs.  Darling,  9  Cal.,  p.  278;  ZoUer  vs.  McDonald,  23 
Cal.,  p.  136. 

3.  State  and  County  need  not  File  Under- 
taking.— Warden  vs.  Mendocino  County,  32  Cal.,  p. 
655;  People  vs.  Clingan,  5  Cal.,  p.  389;  Thornton  vs. 
Mahoney,  24  Cal.,  p.  568.    See  Sec.  1058  of  this  Code. 

942.  (§  349.)     If  the  appeal  be  fSrom  a  judgment  Undertafc- 

ing  on 

or  order  directing  the  payment  of  money,  it  does  not  appeal 
stay  the  execution  of  the  judgment  or  order,  unless  a  jij^ont, 
written  undertaking  be  executed  on  the  part  of  the 
appellant,  by  two  or  more  sureties,  to  the  eflfect  that 
they  are  bound  in  double  the  amount  named  in  the 
judgment  or  order;  that  if  the  judgment  or  order 
appealed  from,  or  any  part  thereof,  be  aflirmed,  or 
the  appeal  be  dismissed,  the  appellant  will  pay  the 
amount  directed  to  be  paid  by  the  judgment  or  order, 
or  the  part  of  such  amount  as  to  which  the  judgment 
or  order  is  aflBjrmed,  if  affirmed  only  in  part,  and  all 
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Same.  damages  and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal.  When  the  judgment  or 
order  appealed  from  is  made  payable  in  a  specified 
kind  of  money  or  currency,  the  undertaking  required 
by  this  section  must  be  drawn  and  made  payable  in 
the  same  kind  of  money  or  currency  specified  in  such 
judgment. 

Note. — If,  on  appeal  from  an  order  denjring  a  new 
trial,  a  full  undertaking  on  appeal,  as  provided  in  Sec. 
849  of  the  Practice  Act  (Sec.  942  of  this  Code),  is  given, 
it  stays  execution  on  the  judgment. — Fulton  vs.  Hanna, 
40  Cal.,  p.  278.    An  appeal  will  not  be  dismissed  for 
insufficiency  in  the  justification  of  the  sureties  on  the 
undertaking,  where  the  undertaking  was  both  to  ren- 
der the  appeal  effectual  and  to  stay  execution,  and  tlie 
justification  was  sufficient  for  the  former  purpose.— 
Dobbins  vs.  Dollarhide,  15  Cal.,  p.  374.    The  under- 
taking on  appeal  providing  for  the  liability  of  the 
sureties  upon  the  condition  of  the  affirmance  of  the 
judgment,  operates  as  a  stay.    If  by  mere  neglect  to 
prosecute  the  appeal,  and  for  that  reason  it  should  be 
dismissed,  it  would  work  manifest  injustice  to  the  re- 
spondent if  he  should  be  deprived  of  his  rights  under 
the  judgment.    This  result  would,  however,  necessa- 
rily follow,  if  the  sureties  could  be  released  upon  the 
pretense  that  the  judgment  was  not  affirmed.    In  many 
instances  this  would  encourage  a  fraud  upon  the  respon- 
dents.— Karth  vs.  Light,  15  Cal.,  p.  327;  Chamberlin  vs. 
Reed,  16  Cal.,  p.  207;  Chase  vs^  Beraud,  29  id.,  p.  J38. 
This  section  of  the  Code  conforms  in  language  to  the  rule 
of  the  cases  cited  supra.    In  foreclosure  cases,  if  a  judg- 
ment in  personum  is  rendered  against  the  defendants, 
and  also  one  enforcing  the  lien,  and  an  appeal  is  taken 
from  the  whole  judgment,  in  order  to  stay  proceedings 
upon  the  judgment,  the  appellant  must  file  an  under- 
taking for  costs,  one  in  double  the  amount  of  the  pe^ 
sonal  judgment,  and  one  for  the  payment  of  waste  and 
such  deficiency  as  may  remain  due  after  the  sale  of  the 
property,  and  all  these  undertakings  may  be  in  onQ 
instrument,  or  several,  at  the  option  of  the  appellant— 
Englund  vs.  Lewis  et  al.,  25  Cal.,  p.  356. 

Appeal  943.     (§  350.)     If  the  judgment  or  order  appealed 

judgment     from  direct  the  assignment  or  delivery  of  document 

for  dohvery  °  *' 

menir'       ^^  personal  property,  the  execution  of  the  judgment 
or  order  cannot  be  stayed  by  appeal,  unless  the  thinga 
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required  to  be  assigned  or  delivered  be  placed  in  the 
custody  of  such  officer  or  receiver  as  the  Court  may 
appoint;  or  unless  an  undertaking  be  entered  into  on 
the  part  of  the  appellant,  with  at  least  two  sureties, 
and  in  such  amount  as  the  Court,  or  the  Judge  thereof, 
or  County  Judge,  may  direct,  to  the  effect  that  the 
appellant  will  obey  the  order  of  the  appellate  Court 
upon  the  appeal. 

944.  (§  351.)     If  the  judgment  or  order  appealed  Appeal 
from,  direct  the  execution  of  a  conveyance  or  other  {j-^l,™®"* 
instrument,  the  execution  of  the  judgment  or  order  tum^/a^" 
cannot  be  stayed  by  the  appeal  until  the  instrument  a^ceTeto. 
is  executed  and  deposited  with  the  Clerk  with  whom 

the  judgment  or  order  is  entered,  to  abide  the  judg- 
ment of  the  appellate  Court. 

945.  (§  352.)     If  the  judgment  or  order  appealed  Undwuk- 
from,  direct  the  sale  or  delivery  of  possession  of  real  »pp^*  . 
property,  the  execution  of  the  same  cannot  be  stayed,  J?5}>ertf. 
unless  a  written  undertaking  be  executed  on  the  part 

of  the  appellant,  with  two  or  more  sureties,  to  the 
effect  that  during  the  possession  of  such  property  by 
the  appellant,  he  will  not  commit,  or  suffer  to  be  com- 
mitted, any  waste  thereon,  and  that  if  the  judgment 
be  affirmed,  or  the  appeal  dismissed,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal  until  the  delivery  of  possession 
thereof,  pursuant  to  the  judgment  or  order,  not  exceed- 
ing a  sum  to  be  fixed  by  the  Judge  of  the  Coui-t  by 
which  the  judgment  was  rendered  or  order  made,  and 
which  must  be  specified  in  the  uu&ertaking.  When 
the  judgment  is  for  the  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale, 
the  undertaking  must  also  provide  for  the  payment  of 
such  deficiency. 

94— ToL.  I. 
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KoTE.— Whitney  vs.  Allen,  21  Cal.,  p.  233;  Eng- 
land vs.  Lewis,  25  Gal.,  p.  356;  Thornton  vs.  Maho- 
ney,  24  Cal.,  p.  584;  ZoUer  vs.  McDonald,  23  Cal.,  p. 
136;  Pierson  vs.  McCahill,  23  Cal.,  p.  249. 

946.  (§  353.)  Whenever  an  appeal  is  perfected, 
as  provided  in  the  preceding  sections  of  this  Chapter, 
it  stays  all  further  proceedings  in  the  Court  below  upon 
the  judgment  or  order  appealed  fi*om,  or  upon  the 
matters  embraced  therein;  but  the  Court  below  may 
proceed  upon  any  other  matter  embraced  in  the  action 
and  not  aflfected  by  the  order  appealed  from.  And 
the  Court  below  may,  in  its  discretion,  dispense  with 
bS^imited^  or  limit  the  security  required  by  this  Chapter,  when 
the  appellant  is  an  executor,  administrator,  trustee,  or 
other  person  acting  in  another*s  right.  An  appeal 
from  an  order  dissolving  an  attachment  does  not  con- 
tinue in  force  an  attachment,  unless  an  undei'taking  be 
executed  and  filed  on  the  part  of  the  appellant,  by  at 
least  two  sureties,  in  double  the  amount  of  the  debt 
claimed  by  him,  that  the  appellant  will  pay  all  costs 
and  damages  which  the  respondent  may  sustain  by 
reason  of  the  attachment,  in  case  the  order  of  the 
Court  below  be  sustaiued,  and  unless  within  five  days 
after  the  entry  of  the  order  appealed  from,  and  such 
appeal  be  perfected. 

NoTK. — Merced  Mining  Co.  vs.  Fremont,  7  Cal.,  p. 
132;  Hicks  vs.  Michael,  15  Cal.,  p.  109;  Mokelumne 
Hill  Co.  vs.  "Woodbury,  10  Cal.,  p.  185;  Eoss  vs. 
Austile,  2  Cal.,  p.  183;  Woodbury  vs.  Bowman,  13 
Cal.,  p.  634;  Smith  vs.  Pollock,  2  Cal.,  p.  92;  Dobbms 
vs.  Bollarhide,  15  Cal.,  p.  374. 

Undertak-        947.     The  Undertakings  prescribed  by  Sections  941, 

ing  may  *->■»•  «/ 

be  in  one     942,  943,  and  945,  may  be  in  one  instrument  or  several 

instrument  /  ?  ?         ./  -j 

orsevoraL   ^t  the  optiou  of  the  appellant. 

Note.— Englund  vs.  Lewis,  25  Cal.,  p.  356. 

948;  (§  355.)  The  adverse  party  may  except  to 
the  sufliciency  of  the  sureties  to  the  undertaking  or 
undertakings  mentioned  in  Sections  941,  942,  943,  and 
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945,  at  any  time  within  thirty  days  after  the  filing  of  JustiSca- 
8uch  undertaking;  and  unless  they  or  other  sureties,  Buretioson 

o '  */  7    unuertak- 

within  twenty  days  after  the  appellant  has  been  served  ^p*  ^Sl 
with  notice  of  such  exception,  justify  before  a  Judge 
of  the  Court  below,  a  County  Judge  or  County  Clerk, 
upon  five  days  notice  to  the  appellant,  execution  of 
the  judgment  or  decree  appealed  from  is  no  longer 
stayed ;  and  in  all  cases  where  an  undertaking  is 
required  on  appeal  by  the  provisions  of  this  Title,  a 
deposit  in  the  Court  below  of  the  amount  of  the  judg- 
ment appealed  from,  and  three  hundred  dollars  in 
addition,  is  equivalent  to  filing  the  undertaking;  and 
in  all  cases  the  undertaking  or  deposit  may  be  waived 
by  the  written  consent  of  the  respondent. 

Note. — A  party  gave  notice  of  justification  before 
the  Clerk  of  the  Court  on  the  7tb  of  November,  be- 
tween the  hours  of  ten  a.  m.  and  five  P.  M.  of  that  day, 
and  the  sureties  appeared  upon  such  notice  soon  after 
ten  of  that  day.  It  was  held:  that  the  Clerk  acted 
properly  in  refusing  to  take  their  justification,  the 
opposite  party  being  absent,  until  the  last  hour  stated 
in  the  notice. — Lower  vs.  Knox,  10  Cal,,  p.  480.  A 
respondent  gave  notice  April  20th,  excepting  to  the 
sufficiency  of  the  sureties  on  an  undertaking  on  appeal, 
and  appellant  then  gave  notice  that  the  sureties  would 
justify  OH  the  25th  of  the  same  month,  and  orders  were 
atlerwards  made  extending  the  time  of  justification  to 
May  1st.  Meld:  that  the  statute  upon  this  point  is 
peremptory,  and  that  the  Court  had  no  power  to  ex- 
tend the  time, — Roush  vs.  Van  Hagen,  17  Cal.,  p.  121. 
Where  respondent  excepts  to  the  sureties  they  must 
justify  before  a  County  Judge  of  the  county  where  the 
suit  is  pending,  where  that  officer  is  selected,  and  where 
such  justification  was  before  the  County  Judge  of 
another  county,  where  the  sureties  resided,  the  appeal 
will  be  dismissed. — Eoush  vs.  Van  Hagen,  18  Cal.,  p. 
668.  Justification  made  before  a  County  Judge  of  a 
county  other  than  that  where  the  judgment  was  ren- 
dered, is  not  effectual  for  any  purpose.  —  Tevis  vs. 
O'Connell,  21  Cal.,  p.  512.  A  failure  tu  justifj'  when 
exceptions  are  taken,  leaves  the  appeal  as  though  no 
undertaking  had  been  filed,  and  ineffectual  for  any 
purpose.  —  Lower  vs.  Knox,  10  Cal.,  p.  480.  After 
notice  of  exception  to  the  sufficiency  of  the  sureties, 
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they  cannot  justify  without  notice  to  the  adverse  party. 
Stark  vs.  Barrett,  15  Cnl.,  p.  S61.  When,  on  account 
of  the  insufficiency  of  the  undertaking  on  appeal,  the 
appellant  files  a  new  undertaking  in  the  appellate 
Court,  approved  by  one  of  the  Justices,  the  respondent 
cannot  require  the  sureties  to  justify. — Stevenson  vs. 
Steinberg,  32  Cal.,  p.  373.  If  the  sureties  are  excepted 
to,  and  appear  before  the  Justice  to  testify,  and  the 
party  excepting  then  states  before  the  Justice  that  he 
knows  the  sureties  to  be  good,  and  only  excepted  be- 
cause his  attorney  told  him  to  do  so,  this  is  a  waiver  of 
justification. — Blair  vs.  Hamilton,  32  Cal.,  p.  49. 

949.  (§  356.)  In  cases  not  provided  for  in  Sec- 
tions 942,  943,  944,  and  945,  the  perfecting  of  an  ap- 
peal, by  giving  the  undertaking  or  making  the  deposit 
mentioned  in  Section  941,  stays  proceedings  in  the 
Court  below  upon  the  judgment  or  order  appealed 
from,  except  where  it  directs  the  sale  of  perishable 
property,  in  which  case  the  Court  below  may  order 
the  property  to  be  sold,  and  the  proceeds  thereof  to 
be  deposited  to  abide  the  judgment  of  the  appellate 
Court. 

Note.— Ford  vs.  Thompson,  19  Cal.,  p.  118. 

950.  (§  346.)  On  an  appeal  from  a  final  judg- 
ment, the  appellant  must  furnish  the  Court  with  a 
copy  of  the  notice  of  appeal,  the  pleadings,  or 
amended  pleadings,  which  form  the  issues  tried  in  the 
case,  the  judgment,  bills  of  exception,  and  such  other 
parts  of  the  judgment  roll,  and  no  more,  as  are  neces- 
sary to  present  or  explain  the  points  relied  on. 

NoTK.— -1.  Notice  or  Appeal.— Transcript  must 
show  that  notice  of  appeal  was  filed  in  due  time.— 
Franklin  vs.  Keiner,  8  Cal.,  p.  340;  Hildreth  vs. 
Gwindon,  10  Cal.,  p.  490;  Coleman  vs.  Wilkins, 
July  Term,  1872.  It  is  not  necessary  that  there 
should  be  a  statement  in  the  transcript  that  notice  of 
appeal  was  filed  and  served.  It  is  suflicient,  within 
the  rule  of  the  cases  cited  supra,  if  a  copy  of  the  notice 
of  appeal  and  of  the  proof  of  service  appear  in  the 
record.— "Western  Pacific  R.  R.  Co.  vs.  Reed,  35  Cal., 
p.  621.  If  the  parties  stipulate  that  notice  of  appeal 
was  filed  in  the  Court  below,  and  served,  the  appellate 
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Court  will  not  receive  evidence  to  contradict  the  stipu- 
lation, nor  will  it  dismiss  the  appeal  because  no  notice 
was  filed. — Bend  vs.  Hickman,  29  Cal.,  p.  460. 

2.  Undertaking. — A  statement  that  an  undertak- 
ing in  due  form  was  filed  within  the  time  prescribed,  is 
sufficient. — Wakeman  vs.  Coleman,  28  Cal.,  p.  58; 
Franklin  vs.  Goodman,  31  Cal.,  p.  458;  see,  also, 
Franklin  vs.  Reiner,  8  Cal.,  p.  340;  Cook  vs.  Klink,  8 
Cal.,  p.  352. 

3.  Pleadings. — Not  necessary  always  to  bring  up 
pleadings  in  full.  A  summary,  if  agreed  to  by  the 
attorneys,  will  in  most  cases  be  sufficient. — Todd  vs. 
AVinants,  3(5  ChI.,  p.  129. 

4.  Bills  of  Exceptions  and  other  parts  of  the 
Judgment  Boll. — Where  parties  in  the  same  action 
take  independent  appeals,  each  appeal  must  be  heard 
on  its  own  record. — Gates  vs.  Walker,  35  Cal.,  p.  289; 

Fair  vs.  Stevenot,  29  Cal.,  p.  486,     If  an  appeal  is  • 

taken  from  the  judgment,  and  also  from  an  order  de- 
nying a  new  trial,  the  appeal  from  the  judgment  must 
be  determined  on  the  judgment  roll  alone. — Rush  vs. 
Casey,  39^ Cal.,  p.  339.  When  an  appeal  is  taken,  and 
the  parties  rely  upon  the  judgment  roll,  no  statement 
of  grounds  is  necessary. — Jones  vs.  City  of  Petaluma, 
36  Cal.,  p.  230.  But  under  this  Code  a  bill  of  excep-  . 
tions,  based  upon  the  fact  that  the  decision  or  veixlict  is 
not  supported  by  the  evidence,  must  contain  a  specifi- 
cation of  the  particulars  in  which  the  evidence  is  al- 
leged to  be  insufficient. — Section  648,  ante. 

5.  What  should  be  Omitted.— The  Clerk's  min- 
utes.— Mendocino  Co.  vs.  Morris,  32  Cal.,  p.  145. 
Matters  that  do  not  illustrate  the  points. — Estate  of 
Boyd,  25  Cal.,  p.  512.  The  original  pleadings,  where 
they  have  been  superseded  by  amended  ones. — Marri- 

I  ner  vs.  Smith,  27  Cal.,  p.  649. 

951.     (§  346.)     On  appeal  from  a  judgment  ren-  what 

,  -,  ^  o  1  A  1         papers  nsed 

dered  on  an  appeal,  or  irom  an  order,  except  an  order  on  appeals 

•*■  *  ,  '^  from 

granting  or  refusing  a  new  trial,  the  appellant  must  °jj|"j 

furnish  the  Court  with  a  copy  of  the  notice  of  appeal,  granting  or 

the  judgment  or  order  appealed  from,  and  of  the  bill  newuSia. 
of  exceptions  relating  thereto. 

Note. — See  note  to  Sec.  050,  ante;  Harper  vs.  Minor, 
27  Cal.,  p.  109;  Glidden  vs.  Packard,  28  Cal.,  p.  649; 
Page  vs.  Linhill,  10  Cal.,  p.  370;  Freborn  vs.  Glazier,  10 
Cal.,  p.  337. 
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962.  On  an  appeal  from  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  famish  the  Court 
with  a  copy  of  the  notice  of  motion  for  new  trial,  and 
of  appeal,  and  of  the  statement  provided  for  in  Section 
661,  and  of  all  the  pleadings,  papers,,  bills  of  exception, 
and  affidavits  referred  to  and  made  part  of  such  state- 
ment. 

Note. — See  not«  to  Sec.  650,  ante. 

953.  (§  346.)  The  copies  provided  for  in  the  last 
three  sections  must  be  certified  to  be  correct  by  the 
Clerk  or  the  attorneys,  and  must  be  accompanied  with 
a  certificate  of  the  Clerk  that  an  undertaking  on 
appeal,  in  due  form,  has  been  properly  filed. 

Note, — A  stipulation  by  the  attorneys  that  the  tran- 
script is  correct,  but  takes  the  place  of  the  Clerk's 
certificate  that  the  papers  are  correct. — Todd  vs.  "VVin- 
ants,  36  Cal.',  p.  129.    See,  aUo,  Godchaux  vs.  Mulford, 

26  Cal.,  p.  319;  St.  John  vs.  Kidd,  26  Cal.,  p.  265. 

• 

954.  (§  346.)  If  the  appellant  fails  to  furnish  the 
requisite  papers,  the  appeal  may  be  dismissed;  but  no 
appeal  can  be  dismissed  for  insufficiency  of  the  under- 
taking thereon,  if  a  good  and  sufficient  undeiiaking, 
approved  by  a  Justice  of  the  Supreme  Court,  be  filed 
in  the  Supreme  Court  before  the  hearing  upon  motion 
to  dismiss  the  appeal. 

Note. — 1.  Effect  or  Dismissal.— Rowland  v.<. 
Kreyenhagen,  24  Cal.,  p.  57;  Chamherlain  vs.  Reed, 
16  Cal.,  p.  207;  Karth  vs.  Light,  15  Cal.,  p.  3J4. 

2.  Without  Prejudice.— Gordon  vs.  Wansey,  19 
^                Cal.,  p.  82;  Moore  vs.  Dowling,  19  Cal.,  p.  81;  hut  see 

Sec.  955  of  this  Code. 

3.  Fraud  in  Procuring  Dismissal.— Rowland  vs. 
Kreyenhagen,  24  Cal.,  p.  52. 

4.  Generally. — People  vs.  Goldbury,  10  Cal.,  p. 
312;  Noreifja  vs.  Knight,  20  Cal.,  p.  172;  Lynch  vs. 
Dunn,  34  Cal.,  p.  518;  Dobbins  vs.  DoUarhide,  15 Cal., 
p.  374;  People  vs.  Comedo,  11  Cal.,  p.  70;  Ricket^on 
vs.  Compton,  23  Cal.,  p.  636. 

955.  The  dismissal  of  an  appeal  is  in  effect  an 
affirmance  of  the  judgment  or  order  appealed  from, 
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unless  the  dismissal  is  expressly  made  without  preju- 
dice to  another  appeal. 

Note. — See  Subd.  2  of  note  to  Sec.  954,  ante;  see, 
also,  Fulton  vs.  Cox,40Cal.,  p.  101;  Fulton  vs.  Hanna, 
40  Cal.,  p.  278. 

966.    Upon  an  appeal  from  a  judgment,  the  Court  what 
may  review  the  verdict  or  decision,  if  excepted  to,  or  reviewed 
any  intermediate  order,  if  excepted  to,  which  involves  g^^J*^ 
the  merits  or  necessarily  affects  the  judgment.  judgment 

Note. — See  notes  to  Sees.  957  and  963  of  this  Code. 

957.    When  the  ludffment  or  order  is  reversed  or  Remedial 

•/       o  powers 

modified,  the  appellate  Court  may  make  complete  res-  of  im^ 
titution  of  all  property  and  rights  lost  by  the  erroneous  ^^"*- 
judgment  or  order;  and  when  it  appears  to  the  appel- 
late Court  that  the  appeal  was  made  for  delay,  it  may 
add  to  the  costs  such  damages  as  may  be  just. 

Note.— Restitution  of  Property,  etc.— Reynolds 
vs.  Harris,  14  Cal.,  p.  667;  Farmer  vs.  Roji^rs,  10  Cal., 
p.  335;  Raun  vs.  Reynolds,  18  Cal.,  p.  289;  Gray  vs. 
Dougherty,  25  Cal.,  p.  273;  Johnson  vs.  Lamping,  34 
Cal.,  p.  296. 

2.  Costs  and  Damages. — Cole  vs.  Swanston,  1  Cal., 
p.  51;  Pacheco  vs.  Bernal,  2  Cal.,  p.  ,150;  Bates  vs. 
Visher,  2  Cal.,  p.  356;  Buckley  vs.  Stebbins,  2  Cal.,  p. 
149;  Russel  vs.  Williams,  2  Cal.,  p.  158;  Pinkham  vs. 
Wemple,  12  Cal.,  p.  449;  De  Witt  vs.  Potter,  13  Cal., 
p.  171;  Ricketson  vs.  Compton,  23  Cal.,  p.  649;  Har- 
per vs.  Minor,  27  Cal.,  p.  109;  Nickerson  vs.  Stage 
Co.,  10  Cal.,  p.  520;  Jungerman  vs.  Bovee,  19  Cal.,  p. 
355;  Wilbur  vs.  Sanderson,  April  Term,  1872;  Swim- 
ley  vs.  Clark,  1872. 

058.     (§  358.)     When  judgment  is  rendered  upon  Onjndg- 

moot  on 

the  appeal,  it  must  be  certified  by  the  Clerk  of  the  appoaii 

^^       '  "^  remittitur 

Supreme  Court  to  the  Clerk  with  whom  the  judgment  f^^^^l  to 
roll  is  filed,  or  the  order  appealed  fi'om  is  entered.  In  the  cmfrt*^^ 
cases  of  appeal  from  the  judgment,  the  Clerk  with 
whom  the  roll  is  filed  must  attach  the  certificate  to  the 
judgment  roll,  and  enter  a  minute  of  the  judgment  of 
the  Supreme  Court  on  the  docket,  against  the  original 
entry.     In  cases  of  appeal  from  an  order,  the  Clerk 


below. 
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must  enter  at  length  in  the  records  of  the  Court  the 
certificate  received,  and  minute  against  the  entry  of 
the  order  appealed  from,  a  reference  to  the  certificate, 
with  a  brief  statement  that  such  order  has  been 
affirmed,  revei-sed,  or  modified,  by  the  Supreme  Court 
on  appeal. 

NoTB.—McMiUan  vs.  Kichards,  12  Cal.,  p.  467; 
Blanc  V8.  Bowman,  22  Cal.,  p.  23;  Marysville  vs. 
Buchanan,  8  Cal.,  p.  212;  Argenti  vs.  San  Francisco, 
80  Cal.,  p.  58;  Meyer  vs.  Kobn,  33  Cal.,  p.  484. 

959.    The  provisions  of  this  Chapter  do  not  apply 
to  appeals  to  County  Courts. 


CHAPTER  n. 


When  an 
appeal  may 
be  taken. 


APPEALS  FKOM   DISTRICT  COURTS. 
Section  963.  When  an  appeal  may  be  taken. 

963.  (§  347.)  An  appeal  may  be  taken  to  the 
Supreme  Court,  from  the  District  Courts,  in  the  follow- 
ing cases:  , 

1.  From  a  final  judgment  entered  in  an  action  or 
special  proceeding  commenced  in  those  Courts,  or 
brought  into  those  Courts  from  other  Courts; 

2.  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolving  an  injunction; 
from  an  order  refusing  to  grant  or  dissolve  an  injunc- 
tion; from  an  order  dissolving,  or  refusing  to  dissolve, 
an  attachment;  from  an  order  changing,  or  refusing  to 
change,  the  place  of  trial;  from  any  special  order 
made  after  final  judgment,  and  from  such  interlocutory 
judgment  in  actions  for  partition  as  determines  the 
rights  and  interests  of  the  respective  parties,  and 
directs  partition  to  be  made. 

Note.— -1.  Appkaxs  from  Final  Judoicekts. — An 
api>eal  lies  from  a  judgment  for  contempt. — Ware  vs. 
Bobinson,  9  Cal.,  p.  107;  £x  Parte  Rowe,  7  Cal.,  p. 
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175;  see  36  Cal.,  p.  542.  From  a  judgment  in  a  pro- 
ceeding for  the  condemnation  of  land.—S.  F.*&  S.  J. 
K.  R.  Co.  vs.  Mahoney,  29  Cal,,  p.  112;  S.  P.  &  N.  R. 
R.  Co.  vs.  Harlan,  24  Cal.,  p.  334.  From  a  judgment 
in  an  insolvent  case. — People  vs.  Rosborough,  29  Cal., 
p.  415.  From  a  judgment  for  less"  than  ^00,  when  the 
amount  claimed  in  the  complaint  exceeds  that  sum. — 
6oIomon  vs.  Reese,  34  Cal.,  p.  28.  From  a  judgment 
rendered  at  chambers. — Brewster  vs.  Hartley,  37  Cal., 
p.  15,  From  a  judgment  in  certiorari  cases. — Morley 
vs.  Elkins,  37  Cal.,  p.  454.  From  a  judgment  in  a  con- 
tested election  case. — Dorsey  vs.  Barry,  24  Cal.,  p.  449; 
Day  vs.  Jones,  81  Cal.,  p.  261;  Knowles  vs.  Yates,  31 
Cal.,  p.  82,  From  a  decree  in  a  divorce  case. — People 
vs.  Conant,  10  Cal.,  p.  249;  see,  also,  Neal  vs.  Hill,  16 
Cal.,  p.  145;  Adams  vs.  Woods,  18  Cal.,  p.  30. 

2.  From  what  Orders  an  Appeal  will  lie. — 
An  order  setting  aside  a  decree  in  equity. — Riddle  vs. 
Baker,  13  Cal.,  p.  295.  An  order  changing  a  judgment. 
Bryan  vs.  Berry,  8  Cal.,  p.  130.  An  order  refusing  to 
quash  an  execution. — Gilman  vs.  Contra  Costa  Co.,  8 
Cal.,  p.  52.  An  order  setting  aside  an  execution. — Bond 
vs.  Pacheco,  30  Cal.,  p.  530.  An  order  granting  an 
iryunction. — Sullivan  vs.  Triunfo  Mining  Co.,  33  Cal., 
p.  385. 

3.  From  what  Orders  an  Appeal  will  not  lib. 
An  order  granting  a  nonsuit. — Juan  vs.  Ingoldsby,  6 
Cal.,  p.  439.  An  order  made  before  final  judgment  re- 
fusing to  transfer  a  cause  to  a  United  States  Court. — 
Brooks  vs.  Calderwood,  19  Cal.,  p.  124;  Hopper  vs. 
Kulkinan,  18  Cal.,  p.  517,  An  order  refusing  to  set 
aside  a  former  order. — Horn  vs.  Volcano  Water  Co., 
18  Cal.,  p.  141;  Henly  vs.  Hastings,  3  Cal.,  p.  341. 
An  order  overruling  a  demurrer. — Gates  vs.  Walker, 
85  Cal.,  p.  289;  Morago  vs.  Emeric,  4  Cal.,  p.  308; 
People  vs.  Ah  Fong,  12  Cal.,  p.  424,  From  an  order 
admitting  a  party  to  bail  under  the  provisions  of  the 
Habeas  Corpus  Act. — People  vs.  Schuster,  40  Cal.,  p. 
627.  From  an  order  sustaining  a  demurrer.  The 
order  can  only  be  reviewed  through  an  appeal  from  the 
judgment. — Hibberd  vs.  Smith,  89  Cal.,  p.  145;  Agard 
vs.  Valencia,  39  Cal,,  p.  292;  Daniels  vs.  Lansdale,  38 
Cal.,  p.  567.  In  Briggs  vs,  McCullough,  36  Cal.,  p. 
642,  the  question  was  raised,  but  not  decided,  whether 
an  appeal  lies  from  an  order  made  after  final  judgment 
adjudging  a  judgment  debtor  guilty  of  contempt  for  not 
applying  his  property  on  the  execution.    An  order  va- 
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eating  an  order  dismissing  a  cause. — Gates  vs.  Walker, 
35  Cal.,  p.  289.     An  order  vacating  an  order  of  ref- 
erence and  the  proceedings  had  under  it. — Hastings 
vs.  Cunningham,  35  Cal.,  p.  549;  Johnson  vs.  Dop- 
kins,  6  Cal.,  p.  83;  Baker  vs.  Baker,  10  Cal.,  p.  S27. 
From  an  order  making  a  new  party  defendant. — Beck 
vs.  City  of  San  Francisco,  4  Cal.,  p.  375.    From  an 
order  refusing  to  grant  a  commission  to  take  testi- 
mony.— People  vs.  Stillman,  7  Cal.,  p.  117.    From  an 
interlocutory  order,  except  in  the  cases  provided  by  the 
Code.— De  Barry  vs.  Lambert,  10  Cal.,  p.  503.    From 
an  order  of  Court  refusing  to  set  aside  an  interlocutory 
judgment. — Steams  vs.  Marvin,  3  Cal.,  p.  376.    From 
an  order  overruling  a  motion  for  a  new  trial,  when  tlie 
party  fails  to  prosecute  his  motion  before  the  District 
Court. — ^Mahoney  vs.  Wilson,  15  Cal.,  p.  43;  Frank 
vs.  Doane,  15  id.,  p.  303;  Green  vs.  Doane,  id.,  p.  304. 
From  an  order  denying  leave  to  intervene. — Wenbom 
vs.  Boston,  23  Cal.,  p.  321.    From  an  order  made  in 
an  action  pending  in  the  District  Court  staying   all 
proceedings  therein  until  the  further  direction  of  the 
Court.— Rhodes  vs.  Graig,  21  Cal.,  p.  419.    From  an 
order  directing  a  statement  on  motion  for  a  new  trial  to 
be  settled.— Leffingwell  vs.  Griffing,  29  Cal.,  p.  192. 
From  an  order  striking  out  a  statement  on  motion  for 
a  new  trial.— Quivey  vs.  Gambert,  32  Cal.,  p.  304; 
Ketchum  vs.  Crippen,  31  Cal.,  p.  365.    From  an  order 
denying  a  motion  to  certify  a  statement. — Genella  vs. 
Relyea,  32  Cal.,  p.  159.    From  a  judgment  of  nonsuit 
rendered  on  motion  of  the  party  appealing^ — Sleeper 
vs.  Kelly  et  al.,  22  Cal.,  p.  456.    From  an  order  over- 
ruling exceptions  to  a  referee's  report. — Peck  vs.  Cour- 
tis, 31  Cal.,  p.  207.    From  an  order  refusing  to  amend 
an  order  allowing  time  to  move  for  a  new  trial. — 
Pendegast  vs.  Knox,  32  Cal.,  p.  73.    If  the  plaintiff 
dismisses  the  action  before  trial,  and  the  Court,  on 
defendant's  motion,  makes  an  order  restoring  the  cause 
to  the  calendar,  no  appeal  lies  from  this  order. — ^Dim- 
ick  vs.  Deringer,  32  Cal.,  p.  488.    An  order  made  on 
motion  to  retax  cost. — Stevenson  vs.  Smith,  28  CaK, 
p.  102;  Levy  vs.  Gettcson,  27  Cal.,  p.  686;  Lasky  v?. 
Davis,  33  Cal.,  p.  677;  see,  also.  Meeker  vs.  Harris,  23 
Cal.,  p.  285.    Orders  that  are  not  appealable  can  only 
be  reviewed  through  an  appeal  from  the  judgment. — 
Gates  vs.  Walker,  35  Cal.,  p.  289. 

4.  0RDEB8  IN  Partition. — An  appeal  does  not  lie 
from  an  interlocutoiy  judgment,  rendered  in  partition, 
determining  the  interests  of  the  several  parties,  and 
appointing  a  referee  to  make  a  partition,  and  report 
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the  same  to  the  Court. — Gates  vs.  Solomon,  28  Cal.,  p. 
320.  An  interlocutory  judgment  in  partition,  which 
adjudges  that  one  of  the  parties  has  no  interest  in  the 
property,  is  not  a  final  judgment  as  to  him,  from  which 
he  can  appeal. — Feck  vs.  Vandenberg,  30  Cal.,  p.  11. 
On  the  22d  of  April,  1863,  no  appeal  could  be  taken 
from  an  interlocutory  judgment,  in  an  action  for  par- 
tition to  be  made.  Nor  was  an  appeal  from  such  a 
judgment,  rendered  before  the  passage  of  the  Act, 
given  by  the  Act  of  Marcti  23, 1864.— Id.;  Moulton  vs. 
Ellmaker,  30  Cal.,  p.  527.  The  Act  of  1864,  allowing 
appeals  to  be  taken  from  an  interlocutory  order  in 
partition,  determining  the  rights  of  several  parties,  and 
directing  a  partition,  did  not  apply  to  judgments  ren- 
dered before  its  passage. — Peck  vs.  Courtis,  31  Cal., 
p.  207. 

6.  Generally. — Error  must  affirmatively  appear. — 
Todd  vs.  Winants,  36  Cal.,  p.  129.  If  the  judgment 
is  broader  than  the  facts  alleged  and  found,  it  is  no 
ground  for  a  new  trial.  The  remedy  is  by  appeal  from 
the  judgment. — Shepard  vs.  McNeil,  38  Cal.,  p.  72. 
If,  on  an  appeal  from  an  order  refusing  to  grant  a  new 
trial,  the  order  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  the  judgment  of  the  Court  below  is 
vacated. — Fulton  vs.  Hanna,  40  Cal.,  p.  278.  A  find- 
ing made  upon  conflicting  evidence  will  not  be  dis- 
turbed on  appeal. — Frost  vs.  Hartford,  40  Cal.,  p.  168; 
Lick  vs.  Madden,  36  Cal.,  p.  208;  King  vs.'Meyer,  35 
Cal.,  p.  646.  If  a  demurrer  is  properly  sustained,  and 
the  adverse  party  declines  after  leave  to  amend,  the 
judgment  will  not  be  reversed  to  allow  an  amend- 
ment.— Sutter  vs.  San  Francisco,  36  Cal.,  p.  112.  For 
a  technical  variance  between  the  evidence,  findings, 
and  pleadings,  a  judgment  will  not  be  reversed,  if  the 
objection  is  taken  for  the  first  time  in  the  appellate 
Court. — Dikeman  vs.  Norrie,  36  Cal.,  p.  94.  A  party 
cannot  prosecute  two  separate  and  distinct  remedies  in 
the  Supreme  Court  foi;  a  review  of  the  same  question 
at  the  same  time.-— Kirk  vs.  Reynolds,  12  Cal.,  p.  99. 
An  appeal  from  a  judgment,  and  from  an  order  deny- 
ing a  new  trial,  may  be  prosecuted  separately,  or  the 
two  appeals  may  be  prosecuted  together. — Carpentier 
vs.  Williamson  et  al.,  25  Cal.,  p.  159. 
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CHAPTER  m. 

APPEALS   FROM   COUNTY   COURTS. 
Section  966.  When  may  be  taken. 

When  may  966.  (§  859.)  An  appeal  may  be  taken  to  the 
Supreme  Court,  from  the  County  Courts,  in  the  follow- 
ing cases: 

1.  Prom  a  final  judgment  in  an  action  of  forcible 
entry  and  detainer;  in  an  action  to  prevent  or  abate  a 
nuisance;  in  a  proceeding  in  insolvency;  and  in  any 
special  proceeding; 

2.  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolving,  or  an  order  re- 
fusing to  grant  or  dissolve,  an  injunction;  from  an 
order  changing,  or  refusing  to  change,  the  place  of 
trial;  and  from  any  special  order  made  after  fi^nal 
judgment  in  the  cases  in  this  section  before  enume- 
rated. 

Note. — An  objection  that  a  County  Court  has  no 
jurii^diction  in  cases  on  appeal,  where  no  appeal  bond 
is  given  as  required  by  the  statute,  should  be  made  in 
the  Court  below.    It  is  too  late  to  raise  the  question  in 
the  Supreme  Court. — Howard  vs.  Harman,  5  Cal.,  p. 
78.    "Where  a  party  appealed  from  a  Justice's  Court 
to  a  County  Court,  and  the  Justice  neglected  to  send 
up  the  notice  of  the  appeal.    Held:  that  the  County- 
Court  ought  not,  by  dismissing  the  appeal,  deny  the 
appellant  the   opportunity  of  moving  to  compel  the 
Justice  to  send  it  up. — Sherman  vs.  Kolberg,  9  Cal., 
p.  17.    The  Supreme  Court  has  jurisdiction  on  appeal 
from  judgments  of  the  County  Court,  on  questions  of 
fraud  made  on  the  petition  of  an  insolvent  for  a  dis- 
charge from  his  debts. — Fisk  vs.  His  Creditors,  12  Cal., 
p.  281.    A  reflisal  by  the  County  Court  to  permit  an 
amendment  of  the  complaint,  is  matter  of  discretion. — 
Canfield  vs.  Bates,  13  Cal.,  p.  606. 
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CHAPTER  IV. 

APPEALS   FROM   PROBATE   COURTS. 

Section  969.  When  may  be  taken. 

970.  Executors  and  administrators  not  required  to  give  un- 

dertaking on  appeal. 

971.  Acts  of  acting  administrator,  etc.,  not  invalidated  by 

reversal  of  oi'der  appointing:  him. 

969.  An  appeal  may  be  taken  to  the  Supreme  when  may 

DO  taKen. 

Court,  from  a  judgment  or  order  of  the  Probate  Court: 

1.  Granting  or  revoking  letters  testamentaiy,  or  of 
administration  or  of  guardianship; 

2.  Admitting,  or  refusing  to  admit,  a  will  to  probate; 

3.  Against  or  in  fiivor  of  the  validity  of  a  will,  or 
revoking  the  probate  thereof; 

4.  Against  or  in  favor  of  setting  apart  property,  or 
making  an  allowance  for  a  widow  or  child; 

5.  Against  or  in  favor  of  directing  the  partition,  sale, 
or  conveyance  of  real  property; 

6.  Settling  an  account  of  an  executor  or  adminis- 
trator, or  guardian; 

7.  Refusing,  allowing,  or  directing  the  distribution 
or  partition  of  an  estate,  or  any  part  thereof,  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 

8.  Overruling  motion  for  a  new  trial; 

9.  Confirming  report  of  appraiser  setting  apart  the 
homestead. 

Note. — Record  on  Appeal. — Estate  of  Isaacs,  30 
Cal.,  p.  105;  Estate  of  Boyd,  25  Cal.,  p.  511. 

970.  When  an  executor  or  administrator  who  has  Executors 

and  admin- 
given  an  official  undertaking  appeals  from  a  judgment  ^*Jf**®" 

or  order  of  the  Probate  Court  made  in  the  proceedings  J??"  undo?. 

had  upon  the  estate  of  which  he  is  administrator  or  iJ^eaL^" 

executor,  his  official  undertaking  stands  in  the  place  of 

an  undertaking  on  appeal,  and  the  sureties  therein  are 

liable  as  on  such  undertaking. 

Note.— Stats.  1855,  p.  301;  Stats.  1861,  p.  655. 
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071.  When  tlie  order  or  decree  appointing  an 
executor  or  administrator,  or  guardian,  is  reversed  on 
appeal,  all  lawful  acts  in  administration  upon  the  estate, 
performed  by  such  executor  or  administrator,  or  guar- 
dian, if  he  has  qualified,  are  as  valid  as  if  such  order 
or  decree  had  been  affirmed. 

Note.— Stats.  1856,  p.  301;  Stata.  1861,  p.  655. 
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APPEALS  TO  COUNTY  COURTS. 

Section  974.  Appeal  from  judgment  of  Justices*  or  Police  Courts. 

975.  Party  appealing  on  questions  of  law  alone  must  prepare 

a  statement.    Settlement  of  statement. 

976.  If  the  appeal  be  upon  questions  of  fact,  or  of  law  and 

fact,  no  statement  need  be  made. 

977.  Upon  the  appeAl,  the  Justice  must  tran.amit  the  case  to 

the  County  Court. 

978.  Undertaking'on  appeal.    Justification  of  sureties, 

979.  On  filing  undertaking,  execution  must  be  stayed. 

980.  Miscellaneous  provisions  on  trials  in  County  Courts. 

974.  (§  624.)  Any  party  dissatisfied  with  a  judg- 
ment rendered  in  a  civil  action  in  a  Police  or  Justice's 
Court  may  appeal  therefrom  to  the  County  Conrt  of 
the  county,  at  any  time  within  thirty  days  after  the 
rendition  of  the  judgment.  The  appeal  is  taken  by 
filing  a  notice  of  appeal  with  the  Justice  or  Judge,  and 
serving  a  copy  on  the  adverse  party.  The  notice  must 
state  whether  the  appeal  is  taken  from  the  whole  or  a 
part  of  the  judgment,  and  if  from  a  part,  what  part, 
and  whether  the  appeal  is  taken  on  questions  of  law  or 
fact,  or  both. 

NoTH. — An  appeal  does  not  lie  from  an  order  made 
by  a  Justice  of  the  Peace,  directing  property  alleged  to 
have  been  stolen,  and  discovered  and  brought  before 
the  Justice  by  a  peace  oflScer,  by  virtue  of  a  search  war- 
rant issued  by  the  Justice,  to  be  delivered  to  the  owner. 
People  vs.  Halloway,  26  Cal.,  p.  651.  An  appeal  lies 
from  a  judgment  rendered  in  a  Justice's  Court,  in  an 
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action  brought  to  recover  the  penalty  for  an  overcharge, 
under  the  provisions  of  the  Act  of  the  14th  of  April, 
1863,  concerning  street  railroads  in  this  State. — Burson 
vs.  Cowles,  25  Cal.,  p.  635.  On  appeal  from  a  Justice's 
Court — the  record  not  showing  that  notice  of  appeal  had 
been  served  on  the  adverse  party — appellant  may  prove 
by  his  affidavit  that  it  was  in  fact  served. — Mendioca 
vs.  Orr,  16  Cal.,  p.  368.  The  general  rule  regulating 
appeals,  which  provides  that  notice  may  be  served  on 
the  party  or  his  attorney,  governs  cases  arising  in  Jus- 
tices* Courts. — Welton  vs.  Garibardi,  6  Cal.,  p.  245. 

975.  (§  625.)     When  a  party  appeals  to  the  County  Party  . 
Court  on  questions  of  law  alone,  he  must,  within  ten  ^g^jj^"^* 
days  fi'om  the  rendition  of  judgment,  prepare  a  state-  Jjugf^^'*® 
nient  of  the  case,  and  file  the  same  with  the  Justice  or  Jutemen*. 
Judge.     The  statement  must  contain  the  grounds  upon 
which  the  party  intends  to  rely  on  the  appeal,  and  so 
much  of  the  evidence  as  may  be  necessary  to  explain 

the  grounds,  and  no  more.  Within  ten  days  after  he 
receives  notice  that  the  statement  is  filed,  the  adverse 
party,  if  dissatisfied  with  the  same,  may  file  amend- 
ments. The  proposed  statement  and  amendments  must  SotUement 
be  settled  by  the  Justice  or  Judge,  and  if  no  amend-  statement 
ments  be  tiled,  the  original  statement  stands  as  adopted. 
The  statement  thus  adopted,  or  as  settled  by  the  Justice 
or  Judge,  with  a  copy  of  the  docket  of  the  Justice  or 
Judge,  and  all  motions  filed  with  him  by  the  parties 
during  the  trial,  and  the  notice  of  appeal,  may  be  used 
on  the  hearing  of  the  appeal  before  the  County  Court. 

Note. — If  a  new  trial  is  ordered  by  the  County  Court, 
it  should  be  had  in  that  Court.-— People  vs.  Freelon,  8 
Cal.,  p.  518. 

976.  (§  626.)    When  a  party  appeals  to  the  County  if  the 
Court  on  questions  of  fact,  or  on  questions  of  both  law  be  upon 

^  ^  questions 

and  fact,  no  statement  need  be  made,  but  the  action  ^f  l^^^^ 
must  be  tried  anew  in  the  County  Court.  Jutement 

need  be 
Note. — No  appeal  lies  to  the  County  Court,  upon   made. 

questions  of  fact,  from  a  judgment  by  default. — People 

vs.  County  Court  of  El  Dorado  Co.,  10  Cal.,  p.  19. 
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977.  (§  627.)  Upon  receiving  the  notice  of  appeal, 
and  on  payment  of  the  fees  of  the  Justice  or  Judge, 
and  filing  an  undeitaking  as  required  in  the  next  sec- 
tion, and  after  settlement  or  adoption  of  statement,  if 
any,  the  Justice  or  Judge  must,  within  five  days,  trans- 
mit to  the  Clerk  of  the  County  Court:  if  the  appeal 
be  on  questions  of  law  alone,  a  certified  copy  of  his 
docket,  the  statement  as  admitted  or  as  settled,  the 
notice  of  appeal  and  the  undertaking  filed;  or,  if 
the  appeal  be  on  questions  of  fe.ct,  or  both  law  and 
fiict,  a  certified  copy  of  his  docket,  the  pleadings,  all 
notices,  motions,  and  other  papers  filed  in  the  cause, 
the  notice  of  appeal  and  the  undertaking  filed;  and 
the  Justice  or  Judge  may  be  compelled  by  the  County 
Court,  by  an  order  entered  upon  motion,  to  transmit 
such  papers,  and  may  be  fined  for  neglect  or  refusal  to 
transmit  the  same.  A  certified  copy  of  such  order 
may  be  served  on  the  Justice  or  Judge  by  the  party 
or  his  attorney.  In  the  County  Court,  either  party 
may  have  the  benefit  of  all  legal  objections  made  in 
the  Justice's  or  Police  Court. 

Note.— 1.  Payment  of  Costs.— One  of  the  condi- 
tions upon  which  an  appeal  is  aUowed,  is  payment  of 
costs. — ^McDermott  vs.  Douglass,  5  Cal.,  p.  89.  The 
fees  must  be  paid  or  tendered  unconditionally.— People 
vs.  Harris,  9  Cal.,  p.  571.  But  the  Justice  may  waive 
payment,  and  if  he  sends  up  the  record  without  pay- 
ment, it  is  no  ground  for  dismissal. — Bray  vs.  Redman, 
6  Cal.  p.  287. 

2.  Generally. — If  the  Justice  fiiils  to  send  up  the 
notice  of  appeal,  it  is  error  to  refuse  to  allow  appellant 
the  opportunity  of  moving  to  compel  the  Justice  to 
send  it  up,  by  peremptorily  dismissing  the  appeal.— 
Sherman  vs.  Rolberg,  9  Cal.,  p.  17.  The  omission  of 
the  words  **  to  pay  to  "  will  not  invalidate  an  appeal 
bond;  if  it  did,  leave  should  be  granted  to  file  a  new 
bond. — Billings  vs.  Boadhouse,  5  Cal.,  p.  71.  An 
appeal  is  made  by  filing  and  serving  the  notice  of 
appeal.  Both  must  be  done  to  complete  the  appeai- 
A  failure  to  notify  the  adverse  party  is  fatal.— ^'^^'P' 
ley  vs.  Mills,  9  Cal.  p.  641.  See,  gcneraUy,  The  Peo- 
ple vs.  Freelon,  8  Cal.,  p.  517. 
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078.     (§  628.)    An  appeal  from  a  Justice's  or  Police  Undortak- 

^  ^  *-  *-  mg  on 

Court  is  not  effectual  for  any  purpose,  unless  an  under-  app«»»i- 
taking  be  filed,  with  two  or  more  sureties,  in  the  sum 
of  one  hundred  dollars,  for  the  payment  of  the  costs 
on  the  appeal;  or,  if  a  stay  of  proceedings  be  claimed, 
in  a  sum  equal  to  twice  the  amount  of  the  judgment, 
including  costs,  when  the  judgment  is  for  the  payment 
of  money;  or  twice  the  value  of  the  property,  includ- 
ing costs,  when  the  judgment  is  for  the  recovery  of 
specific  personal  property,  and  must  be  conditioned, 
when  the  action  is  for  the  recovery  of  money,  that  the 
appellant  will  pay  the  amount  of  the  judgment  ap- 
pealed from  and  all  costs,  if  the  appeal  be  withdrawn 
or  dismissed,  or  the  amount  of  any  judgment  and  all 
costs  that  may  be  recovered  against  him  in  the  action 
in  the  County  Court.  When  the  action  is  for  the 
recovery  of  specific  personal  property,  the  under- 
taking must  be  conditioned  that  the  appellant  will  pay 
the  judgment  and  costs  appealed  from,  and  obey  the 
order  of  the  Court  made  therein,  if  the  appeal  be 
withdrawn  or  dismissed,  or  any  judgment  and  costs 
that  may  be  recovered  against  him  in  said  action  in 
the  County  Court,  and  will  obey  any  order  made  by 
the  Court  therein.  A  deposit  of  the  amount  of  the 
judgment,  including  all  costs  appealed  from,  or  of  the 
value  of  the  property,  including  all  costs  in  actions  for 
the  recovery  of  specific  personal  property,  with  the 
Justice  or  Judge,  is  equivalent  to  the  filing  of  the 
undertaking;  and  in  such  cases  the  Justice  or  Judge 
must  transmit  the  money  to  the  Clerk  of  the  County 
Court,  to  be  by  him  paid  out  on  the  order  of  the 
Court.  The  adverse  party  may  except  to  the  suffi-  JusUfica- 
ciency  of  the  sureties  within  five  days  after  the  filing  euretios. 
of  the  undertaking,  and  unless  they  or  other  sureties 
justify  before  the  Justice  or  Judge  before  whom  the 
appeal  is  taken,  within  five   days  thereafter,   upon 
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notice  to  the  adverse  party,  to  the  amounts  stated  in 
their  affidavits,  the  appeal  must  be  regarded  as  if  no 
such  undertaking  had  been  given. 

NoTK. — When  the  appeal  bond  la  presented,  the 
Justice  must  act  promptly;  if  he  receives  the  bond 
without  objection,  it  will  be  too  late  to  disprove  it  next 
day. — People  vs.  Harris,  9  Cal.,  p.  571.  If  the  sureties 
are  excepted  to,  and  appear  before  the  Justice,  and  the 
party  then  states  that  he  knows  them  to  be  good,  and 
that  he  excepted  to  them  for  the  sole  reason  that  his 
attorney  told  him  to  do  so,  he  waives  their  justifica- 
tion.—Blair  vs.  Hamilton,  32  Cal.,  p.  50. 

979.  (§  629.)  If  an  execution  be  issued,  on  the 
filing  of  the  undertaking  staying  proceedings,  the  Jus- 
tice or  Judge  iijiust,  by  order,  direct  the  officer  to  stay 
all  proceedings  on  the  same.  Such  officer  must,  upon 
payment  of  his  fees  for  services  rendered  on  the  exe- 
cution, thereupon  relinquish  all  property  levied  upon 
and  deliver  the  same  to  the  judgment  debtor,  together 
with  all  moneys  collected  from  sales  or  otherwise.  If 
his  fees  be  not  paid,  the  officer  may  retain  so  much  of 
the  property  or  proceeds  thereof  as  may  be  necessary 
to  pay  the  same. 

Note.— An  order  staying  execution  cannot  be  re- 
viewed on  certiorari. — Coulter  vs.  Stark,  7  Cal.,  p.  24i. 

980.  (§  367.)  Upon  an  appeal  heard  upon  a  state- 
ment of  the  case,  the  County  Court  may  review  all 
orders  aft'ecting  the  judgment  appealed  firom,  and 
may  set  aside  or  confirm,  or  modify,  any  or  all  of  the 
proceedings  subsequent  to  and  dependent  upon  such 
judgment,  and  may,  if  necessary  or  proper,  order  a 
new  trial.  When  the  action  is  tried  anew,  on  appeal, 
the  trial  must  be  conducted  in  all  respects  as  trials  in 
the  District  Court,  The  provisions  of  this  Code  as  to 
changing  the  place  of  trial,  and  all  the  provisions  as 
to  trials  in  the  District  Court,  are  applicable  to  trials 
on  appeal  in  the  County  Court.  For  a  failure  to  pros- 
ecute an  appeal,  or  unnecessary  delay  in  bringing  it  to 
a  hearing,  the  County  Court,  after  notice,  may  order 
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the  appeal  to  be  dismissed.  Judgments  rendered  in 
the  County  Court  on  appeal  have  the  same  force  and 
effect,  and  may  be  enforced  in  the  same  manner,  as 
judgments  in  actions  commenced  in  the  District  Court. 

Note. — CuUen  vs.  Langridge,  17  Cal.,  p.  67;  Hamil- 
ton vs.  Harris,  9  Cal.,  p.  573;  Hunter  vs.  Hoole,  17 
Cal.,  p.  418;  Escole  vs.  Merle,  9  Cal.,  p.  94;  Cunning- 
ham vs.  Hopkins,  8  Cal.,  p.  33. 
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CHAPTER  I. 

* 
■ 

PROCEEDINGS   AGAINST  JOINT  DEBTORS. 

Section  989.  Parties  not  summoned  in  action  on  joint  contract  may 

be  summoned  after  judgment. 

990.  Summons  in  that  case,  what  to  contain  and  how  served. 

991.  Affidavit  to  accompany  summons. 

992.  Answer,  when  jfiled  and  what  it  may  contain. 

993.  What  constitute  the  pleadings  in  the  case. 

994.  Issues,  how  tried.    Verdict,  what  to  be. 

989.     (§  368.)     When  a    judo^ment  is  recovered  Parties  not 

'  «/       o  siimmoDed 

against  one  or  more  of  several  persons,  jointly  indebted  jj,**^^^^° 
upon  an  obligation,  by  proceeding  as  provided  in  Sec-  may'^S^* 
tion  414,  those  who  were  not  originally  served  with  afj?™*^ 
the  summons,  and  did  not  appear  to  the  action,  may 
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SumnonB 
Id  that 
case,  what 
to  contain 
and  how 
sorved. 


be  summoned  to  show  cause  why  they  should  not  be 
bound  by  the  judgment,  in  the  same  manner  as  though 
they  had  been  originally  served  with  the  summons. 

090.  (§  369.)  The  summons,  as  provided  in  the 
last  section,  must  describe  the  judgment,  and  require 
the  person  summoned  to  show  cause  why  he  should 
not  be  bound  by  it,  atid  must  be  served  in  the  same 
manner,  and  returnable  within  the  same  time,  as  the 
original  summons.  It  is  not  necessary  to  file  a  new 
complaint. 

Affidavit  to      991.    (§  370.)    The  summons  must  be  accompanied 

accompany  ^  ' 

summons.  \)j  an  affidavit  of  the  plaintiff',  his  agent,  representa- 
tive, or  attorney,  that  the  judgment,  or  some  part 
thereof,  remains  unsatisfied,  and  must  specify  the 
amount  due  thereon. 


Answer, 
when  filed 
and  what 
it  may 
contain. 


What 
oonstitate 
the  plead- 
ings in  the 
case. 


902.  (§  371.)  Upon  such  summons,  the  defendant 
may  answer  within  the  time  specified  therein,  denying 
the  judgment,  or  setting  up  any  defense  which  may 
have  arisen  subsequently;  or  he  may  deny  his  liability 
oH  the  obligation  upon  which  the  judgment  was  recov- 
ered, except  a  discharge  jfrom  such  liability  by  the 
Statute  of  Limitations. 

993.  (§  372.)  If  the  defendant,  in  his  answer, 
deny  the  judgment,  or  set  up  any  defense  which  may 
have  arisen  subsequently,  the  summons,  with  the  affi- 
davit annexed,  and  the  answer,  constitute  the  written 
allegations  in  the  case;  if  he  deny  his  liability  on  the 
^  obligation  upon  which  the  judgment  was  recovered,  a 
copy  of  the  original  complaint  and  judgment,  the  sum- 
mons, with  the  affidavit  annexed,  and  the  answer,  con- 
stitute such  written  allegations. 

Issues,  how      994,     (§  373.)     The  issues  formed  may  be  tried  as 

tried.  ,  ^ 

m  other  cases;  but  when  the  defendant  denies,  in  his 
answer,  any  liability  on  the  obligation  upon  which  the 
judgment  was  rendered,  if  a  verdict  be  found  against 
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him,  it  must  be  for  not  exceeding:  the  amount  remain-  Verdict, 

'  .  °  .  what  to  be. 

ing  unsatisfied  on  such  original  judgment,  with  inter- 
est thereon. 


CHAPTER  n. 

OFFER   OF   THE   DEFENDANT  TO   COMPROMISE. 

Section  997.  Proceedings  on  offer  of  the  defendant  to  compromise 

after  suit  brought. 

997.     (§  390.)     The  defendant  may,  at  any  time  Proceod- 

^  '  ^  ^  **  ings  on 

before  the  trial  or  judgment,  serve  upon  the  plaintifl:'  S^fJ^daS* 
an  offer  to  allow  judgment  to  be  taken  against  him  for  ^m^a© 
the  sum  or  property,  or  to  the  effect  theiipn  specified,  brought^ 
If  the  plaintiff  accept  the  offer,  and  give  notice  thereof 
within  five  days,  he  may  file  the  summons,  complaint, 
and  offer,  with  an  affidavit  of  notice  of  acceptance,  and 
the  Clerk  must  thereupon  enter  judgment  accordingly. 
If  the  notice  of  acceptance  be  not  given,  the  ofter  is 
to  be  deemed  withdrawn,  and  cannot  be  given  in  evi- 
dence; and  if  the  plaintiff  fail  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs,  but  must  pay 
the  defendant's  costs  from  the  time  of  the  offer. 

Note. — The  coffnovit  was  good  as  an  admission 
in  pais  after  answer  filed.  It  might  be  different  if  the 
cognovit  was  set  aside  by  the  Court  upon  good  cause 
shown.  If  judgment  had  been  entered  upon  the 
cognovily  and  by  its  authority,  then  the  amount 
acknowledged  would  have  been  the  sum  of  the  judg- 
ment. But  where  upon  declaration  and  answer  deny- 
ing the  facts  alleged,  the  acknowledgment  is  used  as 
evidence,  interest  may  be  given  by  way  of  damages. — 
Hirschfield  vs.  Franklin,  6  Cal.,  p.  609.  We  think 
that  the  true  meaning  of  the  statute  authorizing  judg- 
ment to  be  entered  by  the  Clerk  upon  an  offer  on  the  part 
of  the  defendant  to  suffer  judgment  for  a  specified  sum, 
etc.,  is  that  judgment  can  be  entered  only  when  the 
offer  is  made  after  action  is  brought  and  while  pending. 
To  hold  that  a  party  may  make  out  a  complaint,  and 
then  get  the  defendant  to  acknowledge  service,  and  to 
offer  to  pay  all  or  a  portion  of  an  assumed  demand,  and 
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then  for  the  plaintiff  to  file  these  papers  as  parts  of  an 
entire  arrangement  with  the  Clerk  and  have  him  enter 
judgment,  which  would  be  binding,  is  simply  to  hold 
that  the  safeguards  which  the  law  has  thrown  around 
confessions  of  judgment  by  a  debtor,  and  which  caution- 
ary provisions  are  for  the  security  of  creditors,  are 
nugatory.  A  judgment  entered  under  such  circum- 
stances would  be  void,  and  not  merely  irregular.  This 
case  is  distinguished  from  the  case  of  Patrick  vs. 
Montader,  13  Cal.,  p.  434,  which  was  a  case  of  mere 
irregularity  not  affecting  the  jurifediction. — Crane  vs. 
Hirshfelder,  17  Cal.,  p.  584. 


CHAPTER  in. 


A  party 
may 
demand 
inspection 
ana  copy 
of  a  book, 
paper,  eto. 


^   INSPECTION   OF  WRITINGS. 

Section  1000.  A  party  may  demand  inspection  and  copy  of  a  book, 

paper,  etc. 

1000.  (§  446.)  Any  Coui-t  in  which  an  action  is 
pending,  or  a  Judge  thereo:^  or  a  County  Judge,  may, 
upon  notice,  order  either  party  to  give  to  the  other, 
within  a  specified  time,  an  inspection  and  copy,  or 
permission  to  take  a  copy,  of  any  book,  document,  or 
paper  in  his  possession,  or  under  his  control,  contain- 
ing evidence  relating  to  the  merits  of  the  action  or 
the  defense  therein.  If  compliance  with  the  order  be 
refused,  the  Court  may  exclude  the  book,  document, 
or  paper  from  being  given  in  evidence;  or,  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the 
jury  to  presume  it  to  be  such  as  he  alleges  it  to  be; 
and  the  Court  may  also  punish  the  party  refusing,  for 
a  contempt.  This  section  is  not  to  be  construed  to 
prevent  a  party  from  compelling  another  to  produce 
books,  papers,  or  documents  when  he  is  examined  as 
a  witness. 

Note. — A  Court  may  order  a  party  to  produce  books 
and  papers  before  the  Court. — Bumstead  vs.  Empire 
M.  Co.,  5  Cal.,  p.  299.  The  opposing  counsel  have  the 
right  to  inspect  at  any  time  during  the  progress  of  the 
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trial  all  papers,  books,  deeds,  or  other  documents  which 
have  been  admitted  in  evidence. — Pope  vs.  Dalton,  40 
Cal.,  p.  638. 


CHAPTER  IV. 

MOTIONS  AND   ORDERS. 


SscnoK  1003.  Order  and  motion  defined. 

1004.  Motions  and  orders,  where  made. 

1005.  Notice  of  motion,  at  what  time  to  be  given. 

1006.  Transfer  of  motions  and  orders  to  show  cause. 
K)07.  Order  for  payment  of  money,  how  enforced. 

1003.  (§  515.)     Every  direction  of  a  Court  or  Order  and 

>•'/•'  motion 

Judge,  made  or  entered  in  writing,  and  not  included  defined, 
in  a  judgment,  is  denominated  an  order.    An  applica- 
tion for  an  order  is  a  motion. 

Note.— There  appears  to  be  no  statute  of  limitations 
against  a  motion.  It  may  be  made  at  any  time  when 
there  is  no  unreasonable  delay. — Reynolds  vs.  Harris, 
14  Cal.,  p.  668.  Objection  is  made  that  there  was  a  want 
of  due  notice  of  the  motion.  Verbal  notice,  it  is  true, 
is  not  such  notice  as  the  statute  requires.  When  the 
statute  speaks  of  notice  it  means  written  notice,  or  no- 
tice in  open  Court,  of  which  a  minute  is  made  by  the 
Clerk. — Borland  vs.  Thornton,  12  Cal.,  p.  448.  An 
application  for  an  order  is  a  motion. — Jenkins  vs. 
Frink,  27  Cal.,  p.  399.  If  a  party  in  his  notice  of 
motion  asks  for  a  specific  relief,  or  for  such  further 
order  as  may  be  just,  the  Court  may  afford  any  relief 
compatible  with  the  facts  of  the  case. — People  vs.  Tur- 
ner, 1  Cal.,  p.  152.  An  appeal  lies  from  an  order  made 
by  a  Judge  at  chambers,  setting  aside  an  execution, 
etc. — Bond  vs.  Pacheco,  SO  Cal.,  p.  530.  See,  also. 
Sec.  166,  ante.  Notes  Nos.  3,  4, 5, 6,  and  8,  commenting 
on  Bond  vs.  Pacheco,  30  Cal.,  p.  530,  and  Larco  vs. 
Casaneuava,  30  Cal.,  p.  563. 

1004.  (S   516.)     Motions  must  be   made  in  the  Motions 

^  '  ^        and  orders, 

county  in  which  the  action  is  pending,  or  in  an  adjoin-  ^^H^ 
ing  county  in  the  same  judicial  district.    Orders  made 
out  of  Court  may  be  made  by  the  Judge  of  the  Court 
in  any  part  of  the  State. 
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NoT*E. — Where  the  Judge  who  tried  the  cause  goes 
to  a  county  in  his  district  not  adjoining  the  one  where 
the  trial  was  had,  to  hold  Court,  before  the  time  for 
filing  amendments  to  the  statement  on  motion  for  a 
new  trial  has  expired,  the  moving  party  prosecutes  the 
motion  with  due  diligence,  if  he  brings  the  same  to  a 
hearing  when  the  Judge  returns  or  first  holds  Court 
in  a  county  adjoining  the  one  in  which  the  case  was 
tried. — Warden  vs.  Mendocino  County,  32  Cal.,  p.  658. 
Sec.  137  of  the  -Civil  Code  (concerning  divorces,)  pro- 
vides that  the  Court  where  the  action  is  pending  may 
make  an  order  for  the  support  of  the  wife  and  the  main- 
tenance and  education  of  the  children  during  the  pro- 
gress of  the  action.    Sec.  1004  of  the  Code  of  Civil 
Procedure  provides  that:  "Motions  must  be  made  in 
the  county  in  which  the  action  is  pending,  or  in  an 
adjoining  county  in  the  same  judicial  district.    Orders 
made  otU  of  Court  may  be  made  by  the  Judge  of  the 
^ourt  in  any  part  of  the  JState,^*   An  order  for  alimony 
and  for  the  custody  of  the  children  during  the  pendency 
of  the  suit,  can  only  be  made  by  the  Court  in  which  the 
action  for  divorce  is  pending.     It  was  held  that  the 
statute  concerning  divorces  did  not  authorize  the  Judge 
at  chambers  to  make  the  order,  and  the  application 
must  be  made  to  the  Court.    Sec.  1004  of  this  Code, 
above  quoted,  applies  only  to  such  motions  as  the  Judge 
is  authorized  to  hear  at  chambers,  and  what  these  mo- 
tions are  has  been  defined  in  Bond  vs.  Pacheco,  30  Cal., 
p.  532;  and  in  Larco  vs.  Ctuaneuava,  30  Cal.,  p.  564; 
see  Bennett  vs.  Southard,  35  Cal.,  p.  691;  see  notes  to 
Sec.  166,  ante. 

Notice  of         1 005.     (§  517.)     When  a  written  notice  of  a  motion 

motion,  at      ,  ^      . 

to*be  '^ven.  ^®  necessary,  it  must  be  given,  if  the  Court  is  held  in 
the  same  district  with  both  parties,  live  days  before 
the  time  appointed  for  the  hearing;  otherwise,  ten 
days.  When  the  notice  is  served  by  mail,  the  number 
of  days  before  the  hearing  must  be  increased  one  day 
for  every  twenty-five  miles  of  distance  between  the 
place  of  deposit  and  the  place  of  service;  such 
increase,  however,  not  to  exceed  in  all  ninety  days; 
but  the  Court,  or  Judge,  or  County  Judge,  may  pre- 
scribe a  shorter  time. 

Note, — The  Suprem'e  Court  has  always  held,  that 
statutesi  fixinj^  the  time  for  filing  papers  in  a  cause, 
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are  merely  directory,  and  that  the  Court  has  it  always 
in  its  power,  in  the  exercise  of  a  proper  discretion,  to 
extend  the  time  fixed  by  law  whenever  the  ends  of  jus- 
tice would  seem  to  demand  such  an  extension. — Wood 
vs.  Forbes,  5  (Jal.,  p.  62.  Notice  of  an  application  by 
plaintiff,  for  an  injunction,  must  be  given  for  the  length 
of  time  prescribed  in  Section  1005  of  this  Code.  If 
given  for  a  shorter  time,  and  defendant  does  not  appear, 
he  may  regard  the  injunction  thus  obtained  as  granted 
without  notice,  and  move  to  dissolve  the  same  under 
Section  532,  ante. — Johnson  vs.  Wide  West  Mining 
Co.,  22  Cal.,  p.  479.  If  there  is  any  ambiguity  in  the 
terms  of  the  notice,  rendering'  its  meaning  doubtful, 
the  construction  must  be  most  strongly  against  the 
plaintiff  who  gave  the  notice. — Carpentier  vs.  Thurs- 
ton, 30  Cal.,  p.  125.  It  is  regular  and  proper  to  suggest 
the  death  of  a  party  in  any  Court  and  at  any  stage 
of  the  proceedings.  It  has  now  been  suggested,  and 
it  is  our  duty  to  stop,  whether  there  i^any  motion  to 
dismiss  or  not.  It  is  said,  however,  that  we  cannot  act 
upon  the  affidavit,  because  the  appellant  was  entitled  to 
five  days  or  more  notice  of  the  motion  to  dismiss,  also, 
to  a  service  of  the  affidavit  of  the  moving  party.  This 
might  have  been  a  good  objection  to  hearing  the  motion 
at  all,  at  the  time  it  was  made,  or  until  notice  should  be 
given  and  service  made.  But  no  such  objection  was 
made  at  the  time  the  motion  was  submitted.  The 
motion  was  submitted  on  its  merits,  on  briefs  to  be 
filed,  and  the  objection  of  want  of  notice  is  now  made 
in  briefs  for  the  first  time.  The  objection  was  there- 
fore waived  by  not  taking  it  in  time.  The  object  of  the 
notice  is,  that  the  party  may  not  be  taken  by  surprise — 
that  he  may  come  with  counter  affidavits,  or  be  other- 
wise prepared  to  meet  it.  There  was  evidently  no  sur- 
prise in  this  case,  and  the  motion  was  submitted  on  its 
merits.  As  in  the  case  of  Sanchez  vs.  Koach,  5  Cal., 
p.  248,  the  affidavit  of  the  death  of  defendant  was  not 
contradicted,  and  it  appears  that  he  died  before  the 
service  of  the  notice  of  appeal,  and  that  all  of  the  pro- 
ceedings since  the  verdict,  except  the  entry  of  judg- 
ment in  accordance  with  it,  are  ineffectual  for  any 
purpose  as  against  the  defendant. —  See  Judson  vs. 
Love,  35  Cal.,  p.  464.  Motion  to  dismiss  appeal  as  to 
party  deceased. — Id. 

1006.     (§  518.)     When  a  notice  of  motion  is  eiven,  Transfer  of 

^^  ^  1    ^  motions 

or  an  order  to  show  cause  is  made  returnable  before  a  and  orders 

to  show 
caoso. 

97— Vol.  I. 


770  Code  op  Civil  Procedure. 

Judge  out  of  Court,  and  at  the  time  fixed  for  the  motion, 
or  on  the  return  day  of  the  order,  the  Judge  is  unable 
to  hear  the  parties,  the  matter  may  he  transferred  by 
his  order  to  some  other  Judge,  before  whom  it  might 
originally  have  been  brought. 

Order  for  1007.     Whenever  an  order  for  the  payment  of  a 

payment  of  *■    *' 

Soreed,^'^  sum  of  money  is  made  by  a  Court,  pursuant  to  the 
provisions  of  this  Code,  it  may  be  enforced  by  execu- 
tion in  the  same  manner  as  if  it  were  a  judgment. 


CHAPTER  V. 
notices'  and  filing  and  service  of  papers. 

Section  1010.  Notices  and  papers,  how  served. 

1011.  When  and  how  served. 

1012.  Service  by  mail,  when. 

1013.  Service  by  mail,  how. 

1014.  Appearance.    Notices  after  appearance. 

1015.  Service  on  non-residents.    Where  a  party  has  an  at- 

torney, service  shall  be  on  such  attorney. 

1016.  Preceding  provisions  not  to  apply  to  proceeding  to 

bring  party  into  contempt. 

1017.  Service  by  telegraph. 

Notices  1010.     (§  519.)     Ifotices  must  be  in  writing,  and 

hoir  served,  noticcs  and  othcr  papers  may  be  served  upon  the  party 
or  attorney  in  the  manner  prescribed  in  this  Chapter, 
when  not  otherwise  provided  by  this  Code. 

When  and        1011.     (§  520.)     The  scrvice  may  be  personal,  by 

now  servoua 

delivery  to  the  party  or  attorney  on  whom  the  service 
is  required  to  be  made,  or  it  may  be  as  follows: 

1.  K  upon  an  attorney,  it  may  be  made  during  his 
absence  from  his  office,  by  leaving  the  notice  or  other 
papers  with  his  clerk  therein,  or  with  a  person  having 
charge  thereof;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  hours  of  eight  in  the 
morning  and  six  in  the  afternoon,  in  a  conspicuous 
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place  in  the  office;  or  if  it  be  not  open  80  as  to  admit  Same. 
of  such  service,  then  by  leaving  them  at  the  attorney's 
residence,  with  some  peraon  of  suitable  age  and  dis- 
cretion; and  if  his  residence  be  not  known,  then  by 
putting  the  same,  inclosed  in  an  envelop,  into  the  Post 
Office,  directed  to  such  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the 
notice  or  other  paper  at  his  residence,  between  the 
hours  of  eight  in  the  morning  and  six  in  the  evening, 
with  some  person  of  suitable  age  and  discretion;  and 
if  his  residence  be  not  known,  by  putting  the  same, 
inclosed  in  an  envelop,  into  the  Post  Office,  directed 

to  such  party. 

Note.— 1.  Service  on  Attorkey,  where  Attor- 
neys HAVE  BEEN  CHANGED. — It  the  attorney  in  an 
action  is  changed,  but  no  regular  substitution  made, 
in  the  manner  pointed  out  by  Sec.  285  of  this  Code, 
all  notices  may  bo  served  on  the  attorney  of  record. — 
Grant  vs.  White,  6  Cal.,  p.  55;  Koussin  vs.  Stewart, 
33  Cal.,  p.  208;  see  Sec.  285,  ante,  and  notes. 

2.  Evidence  op  Service  of  Notice. — The  following 
indorsement  appeared  upon  the  notice  of  the  defendant's 
motion  for  a  new  trial :  **  Service  admitted  of  the  within 
notice,  Nov.  17, 1863.  Served  D.  C,  Nov.  17th,  18S3, 
by  sending  notice  in  envelop  (paying  postage)  directed 
to  D.  C,  San  Francisco.  W.  H.  F."  The  notice  was 
signed  by  **'W.  H.  F.,  attorney  for  the  defendant.'* 
The  indorsement  affords  no  evidence  of  the  service,  for 
it  is  not  an  admission  by  the  plaintiff  of  service,  and 
the  service  by  mail  is  not  verified  by  the  certificate  of 
an  officer  authorized  to  make  service,  nor  by  the  affi- 
davit of  any  person.  Service  upon  a  party  may  be 
personal,  or  by  leaving  the  notice  at  his  residence,  or 
by  mail,  if  his  residence  is  not  known.  It  does  not 
appear  that  the  plaintiff's  residence  was  unknown,  and 
therefore  the  service  by  mail  did  not  constitute  a  legal 
service. — Calderwood  vs.  Brooks,  28  Cal.,  p.  154. 

3.  Waiver  of  Service  of  Notice.— If  it  is  not 
shown  by  the  record  that  the  party  opposing  an  appli- 
cation for  new  trial  proposed  any  amendments  to  the 
statement,  or  participated  in  its  settlement,  it  will  be 
presumed  that  he  waived  service  of  notice. — Calder- 
wood vs.  Brooks,  28  Cal.,  p.  154. 

4.  When  Acknowledgment  of  Service  does  not 
Waive  Objection  that  Service  was  mads  too 
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• 

LATE. — It  is  claimed  that  the  appeal  from  the  order 
refusing  a  new  trial  was  not  taken  within  sixty  days 
after  the  order  was  made,  and  that,  therefore,  the  ap- 
peal from  that  order  must  be  dismissed.  To  this  it  is 
replied,  that  the  respondent  has  waived  this  objection 
by  the  terms  of  his  acceptance  of  the  service  of  notice 
of  appeal,  which  is  in  these  words:  "Due  service  of  a 
copy  of  the  within  notice  is  hereby  accepted  to  have 
been  made  this  twentieth  day  of  February,  1863,"  and 
we  are  referred  to  the  cases  of  Tatman  vs.  Barnes,  12 
Wend.,  p.  227,  and  Struver  vs.  Ocean  Ins.  Co.,  9  Ab- 
bott, p.  23.  In  those  cases  it  was  held  that  an  admis- 
sion of  "due  service  of  a  notice"  is  a  waiver  of  the 
objection  that  it  was  not  served  in  time.  In  this  ca«e 
the  acceptance  only  admits  that  the  notice  was  duly 
served  at  a  certain  date,  and  cannot  be  considered  as  a 
waiver  of  the  objection. — Towdy  vs.  Ellis,  22  Cal.,  p. 
657. 

6.  Affidavit  of  Service  of  Notice  of  Appeal 
MUST  contain  what.— The  aflSant  in  his  affidavit  of 
service,  says  he    "  served   the  within  notice  on  the 
plaintiff,  by  leaving  a  copy  of  the  same  at  the  office  of 
J.  G.  D.,  plaintiff's  attorney,  in  the  Town  of  Red  Bluff, 
on  the  23d  day  of  July,  1866."    This  affidavit  fails  to 
show  a  number  of  facts  essential  to  constitute  a  valid 
service.    It  does  not  appear  whether  the  attorney  was 
absent,  or  whether  any  clerk  was  present,  or  anybody 
in  charge  of  the  office  or  not.    If  the  attorney  is  pres- 
ent, the  service  must  be  personal ;  if  a  clerk,  or  some 
one  in  charge  of  the  office,  it  is  necessary  to  leave  the 
notice  with  such  clerk,  or  person  in  charge.    If  no  one 
is  present,  it  must  be  left  "  in  a  conspicuous  place  in 
the  office."    In  this  instance,  for  aught  that  appears  to 
the  contrary,  it  may  have  been  put  in  the  stove,  or 
some  other  place  where  it  was  not  likely  to  be  found. 
If  there  was  no  person  in  the  office,  service  could  only 
be  effected  by  leaving  the  notice  "between  the  hours 
of  eight  in  the  morning  and  six  in  the  afternoon."    The 
time  when  the  notice  was  left  does  not  appear.    The 
affidavit  fails  to  show  these  essential  facts,  and  there- 
fore fails  to  show  a  valid  service. — Doll  vs.  Smith,  32 
Cal.,  p.  476. 

6.  Service  of  Notice  of  Appeal  suppltixo 
Proof  of  Service  pending  Appeal. — The  statute 
does  not  expressly  provide  how  proof  of  service  of  the 
notice  of  appeal  must  be  made.  It  is  not  doubted  that 
the  certificate  of  the  Sheriff,  or  the  admission  of  the 
respondent's  attorney,  is  competent  proof  of  service; 
but  it  is  insisted  that  service  cannot  be  proved  by  the 
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affidavit  of  a  third  person.     The  practice  of  proving 
service  by  affidavit  has  prevailed  for  many  years,  and, 
80  far  as  we  are  apprised,  without  objection  to  the 
present  time.    Service  of  the  notice,  if  not  shown  by 
an  official  certificate,  or  by  the  admission  of  the  party 
served,  must  be  proven  by  the  affidavit  of  some  compe- 
tent person.     No  reason  is  suggested,  and  none  occurs 
to  us,  why  less  value  should  be  assigned  to  the  affidavit 
of  a  third  person  than  to  that  of  the  appellant  or  his 
attorney.     The  affidavit  on  which  the  appellant  relies 
for  proof  of  service  is  defective.     The  affiant,  acting 
on  behalf  of  the  appellant  and  his  attorneys,  mailed  a 
copy  of  the  notice  at  Santa  Cruz,  directed  to  the  re- 
spondent's attorneys  at  San  Francisco;  but  he  does  not 
state  that  he,  or  those  for  whom  he  acted,  resided 
at  Santa  Cruz.     This  Code  (Sec.  1012),  provides  that 
"  service  by  mail  may  be  made  when  the  person  mak- 
ing the  service,  and  the  person  on  whom  it  is  to  be 
made,  reside  in  different  places,  between  which  there 
is  a  regular  communication  by  mail."    The  notice  of 
appeal  is  signed  by  appellant's  attorney,  and  he,  and 
not  his  agent,  must  be  regarded  as  **  the  person  making 
the  service." — Schenck  vs.  McKie,  4  How.  Pr.,  p.  246. 
No  presumption  arises  that  he  resided  at  Santa  Cruz 
from  the  circumstance  that  the  action  was  tried  at  that 
place.    The  fact  that  he  resided  there  should  have  been 
shown  by  the  affidavit,  under  the  rule  that  a  party  rely- 
ing upon  substituted  service  must  show  a  strict  com- 
pliance with  the  requirements  of  the  statute. — People 
vs.  Alameda  Turnpike  Koad  Company,  30  Cal.,  p.  182; 
Doll  vs.  Smith,  32  Cal.,  p.  475.     The  counsel  did  not 
offer  to  supply  the  facts  omitted  from  the  affidavit.  We 
have  heretofore  indicated  the  course  to  be  pursued  in 
this  respect.     When  the  notice  of  appeal  has  been 
properly  served,  whether  by  personal  or  substituted 
service,  the  appellant,  upon  the  hearing  of  the  respond- 
ent's motion  to  dismiss  the  appeal  on  the  ground  that 
there  is  no  proof  of  service,  or  that  the  proof  is  defec- 
tive, may  move  for  leave  to  supply  the  omitted  proof. 
Upon  leave  being  granted,  the  appellant  may  file  in  the 
Court  below  the  requisite  affidavit,  or  official  certificate 
of  service,  and  a  certified  copy  thereof  may  be  annexed 
to  the  record  in  this  Court.    This  proof  may  be  made 
and  the  certified  copy  procured  before  the  hearing  of 
the  respondent's  motion,  when  there  is  sufficient  time 
after  the  defect  is  discovered. — ^Moore  vs.  Besse,  35  Cal., 
pp.  186,  187. 
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Serviceby        1012.     (§  521.)     Service  by  mail  may  be  made 

mail,  when.  \^  J  J  ./ 

where  the  person  making  the  service,  and  the  person 
on  whom  it  is  to  be  made,  reside  in  different  places, 
between  which  there  is  a  regular  communication  by 
mail. 

Note. — See  Note  6  to  Sec.  1011,  ante;  Moore  vs. 
Besse,  35  Cal.,  p.  186.  A  party  relying  upon  a  service 
by  mail  or  otherwise  Ihan  by  actual  service  on  the 
proper  person,  must  show  a  strict  compliance  with  Uie 
requirements  of  the  statute. — Bross  vs.  Nicholson,  1 
How.  Pr.,  p.  158;  Schenck  vs.  McKie,  1  How.  Pr.,  p. 
247;  also,  1  Hill,  pp.  217,  218;  23  AVend.,  p.  677;  Biid- 
sall  vs.  Taylor,  1  How.  Prl,  p.  89;  Paddock  vs.  Beebe,* 
2  Johns.  Cases,  p.  117.  It  will  be  observed  that  by 
Sec.  1012  of  this  Code,  service  by  mail  is  good  only 
where  the  person  making  the  service,  and  the  person 
on  whom  it  is  to  be  made,  reside  in  different  places 
between  which  there  is  a  regular  communication  by 
mail.  The  affidavit  of  P.  docs  not  show  that  there  was 
a  regular  communication  by  mail  between  his  place  of 
residence  and  the  place  of  residence  of  defendant's 
attorneys,  nor  that  there  was  any  communication  what- 
ever by  mail  between  the  two  places,  and  we  cannot 
judicially  know  or  intend  there  was.  The  affidavit 
*  fails  to  show  that  the  service  attempted  to  be  made  was 
effijctual.  Where  service  is  sought  to  be  made  by  mail, 
it  should  appear  that  the  conditions  on  which  its  validity 
depends  had  existence,  otherwise  the  evidence  must  he 
held  insufficient  to  establish  the  fact  of  service. — People 
vs.  Alameda  Turnpike  Co.,  30  Cal.,  p.  184. 

Serviceby        1013.     (§  522.)     In  case  of  service  by  mail,  the 

mail,  how.  >/  ^ 

notice  or  other  paper  must  be  deposited  in  the  Post 
Office,  addressed  to  the  person  on  whom  it  is  to  be 
served,  at  his  place  of  residence,  and  the  postage  paid. 
The  service  is  complete  at  the  time  of  the  deposit;  but 
if  within  a  given  number  of  days  after  such  service  a 
right  may  be  exercised,  or  an  act  is  to  be  done  by  the 
adverse  party,  the  time  within  which  such  right  may 
be  exercised,  or  act  be  done,  is  extended  one  day  for 
every  twenty-five  miles  distance  between  the  place  of 
deposit  and  the  place  of  address;  such  extension,  how- 
ever, not  to  exceed  ninety  days  in  all. 
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Note. — See  Sec.  1005.  If  a  notice  is  served  by  mail, 
the  distance  which  it  is  required  to  travel  is  a  fact  to  be 
determined  by  proper  evidence. — Neely  vs.  Naglee,  23 
Cal.,  p.  154. 


1014.     (§  523.)     A  defendant  appears  in  an  action  Appeal^ 
when  he  answers,  demurs,  or  gives  the  plaintift'  written 
notice  of  his  appearance,  or  when  an  attorney  gives 
notice  of  appearance  for  him.    After  appearance,  a  Notices 
defendant  or  his  attorney  is  entitled  to  notice  of  all  penance, 
subsequent  proceedings  of  which  notice  is  required  to 
"be  given.     But  where  a  defendant  has  not  appeared, 
service  of  notice  or  papera  need  not  be  made  upon 
him  unless  he  is  imprisoned  for  want  of  bail. 

Note.— 1.  Apfbarancb  in  General. — If  the  ap- 
pearance of  parties  is  shown  in  general  terms  by  the 
record,  the  appearance  will  be  confined  to  those  parties 
served  with  process. — Chester  vs.  Miller,  13  Cal.,  p. 
658.    If  the  defendant  appears  for  the  sole  purpose  of 
taking  advantage  of  irregular  summons  by  a  motion  to 
dismiss,  it  does  not  amount  to  a  waiver  of  his  rights  so 
as  to  cure  the  defect;  and  if  the  motion  so  made  to  dis- 
miss is  overruled,  and  defendant  answers,  it  is  not  such 
an  appearance   as  waives  the   irregularity. — Deides- 
heimer  vs.  Brown,  8  Cal.,  p.  339;  Gray  vs.  Hawes,  8 
Cal.,  p.  569.    A  notice  given  by  an  attorney  to  plain- 
tiff's attorney  that  defendant  will  move,  before  a  Court 
Commissioner,  for  the  dissolution  of  an  attachment,  is 
not  an  appearance  in  the  action. — Glidden  vs.  Packard, 
28  Cal.,  p.  649.    If  the  Court  orders  plaintiff  to  appear 
and  show  cause  why  a  judgment  in  his  favor  should 
not  be  set  aside,  and  it  is  not  shown  that  a  copy  of  the 
order  was  served  on  plaintiff  or  his  attorney,  or  that 
any  notice  was  given  of  the  time  at  which  the  matter 
was  to  be  heard,  the  Court  must  not  set  aside  the 
judgment.— Vallejo  vs.  Green,  16  Cal.,  p.  160.    "Where 
a  case  was  transferred,  and  jurisdiction  given  to  a 
magistrate,  by  consent  of  parties,  the  appearance  of 
defendant,  and  his  consent  fixing  the  time  of  trial, 
were  a  waiver  of  his  right  to  be  brought  in  by  com- 
plaint and  summons. — Oronise  vs.  Carghill,  4  Cal.,  p. 
120.    A  defendant  cannot  appear,  except  by  answering, 
demurring,  or  giving  the  plaintiff  written  notice  that 
he  appears;  and  the  service  of  the  notice  of  appearance 
must  antedate  or  bear  even  date  with  the  service  of  all 
other  papers. — Steinback  vs.  Leese,  27  Cal.,  p.  297. 
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2.  Appeakanck  by  an  Attorn et  at  Law.— A 
party  to  an  action  may  appear  in  his  own  proper  person, 
or  by  attorney,  but  he  cannot  do  both.  If  he  appears 
by  attorney,  such  attorney  must  control  and  manage  the 
case. — Board  of  Commissioners  vs.  Younger,  29  Cal., 
p.  147.  The  right  of  an  attorney  of  record  to  manage 
and  control  the  action  cannot  be  questioned  by  the  ad- 
verse party. — Board  of  Commissioners  vs.  Younger,  29 
Cal.,  p.  147.  It  is  presumed  that  an  attorney  is  author- 
ized to  appear  for  parties  for  whom  he  enters  an  appear- 
ance in  an  action,  unless  something  to  the  contrary 
appears. — Hayes  vs.  Shattuck,  21  Cal.,  p.  51;  Willson 
vs.  Cleveland,  30  Cal.,  p.  192;  Holmes  vs.  Rogers,  13 
Cal.,  p.  191.  And  such  action  will  not  be  reviewed  on 
the  ground  of  mistake,  unless  the  mistake  be  without 
any  fault  or  negligence  of  either  the  party  or  his  attor- 
ney.— Holme*  vs.  Rogers  et  al.,  13  Cal.,  p.  191.  And 
the  opposing  party  cannot  deny  the  authority  of  the 
attorney  so  appearing  to  prosecute  the  action. — Turner 
vs.  Caruthers,  17  Cal.,  p.  431.  An  appearance  entered 
by  an  attorney,  whether  authorized  or  not,  is  a  good 
and  sufficient  appearance  to  bind  the  party,  except  in 
those  cases  where  fraud  has  been  used,  or  it  is  shown 
that  the  attorney  is  unable  to  respond  in  damages.— 
iSuydam  et  al.  vs.  Pitcher  et  al.,  4  Cal.,  p.  280.  Even 
if  the  appearance  of  the  attorney  was  wholly  unauthor- 
ized, yet  if  there  was  no  fraud  and  no  allegation  of 
insolvency,  the  party  would  not  have  a  right  to  attack 
the  judgment  on  that  ground. — Holmes  vs.  Rogers  et 
al.,  13  Cal.,  p.  191;  Carpentior  vs.  City  of  Oakland,  30 
Cal.,  p.  440.  An  attorney  should  communicate  to  his 
client  whatever  information  he  acquires  in  relation  to 
the  suit,  and  notice  to  him  is  constructive  notice  to  his 
client.— Bierce  vs.  Red  Bluff  Hotel  Company,  13  Cal., 
p.  160.  For  power  and  authority  of  attorney  to  bind 
client,  etc.,  sec  Sees.  283,  284,  ante,  and  notes. 

3.  Appearance  of  Party  by  mistake  OFjiVrron- 
NEY.— Forbes  vs.  Hyde,  81  Cal.,  p.  342;  see  Sec.  406, 
ante.  Note  3. 


Service  on        1015.     (§  624.)     When  a  plaintiff  or  a  defendant, 

dents.         who  has  appeared,  resides  out  of  the  State,  and  has  no 

attorney  in  the  action  or  proceeding,  the  service  may 

Where  a      be  made  on  the  Clerk  for  him.    But  in  all  cases  where 

Earty 
a5x)rne        ^  p^rty  has  an  attorney  in  the  action  or  proceeding, 


ShSi^bo       ^^®  service  of  papers,  when  required,  must  be  upon 
Sttoraey.      the  attorney  instead  of  the  party,  except  of  subpoenas, 
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of  writs,  and  otter  process  issued  in  the  suit,  and  of 
papers  to  bring  him  into  contempt. 

9 

1016.  (§  519.)     The  foregoing  provisions  of  this  Procoding 
Chapter  do  not  apply  to  the  service  of  a  summons  or  ^J^^ 
other  process,  or  of  any  paper  to  bring  a  party  into  KbSI^ 

,  party  into 

contempt.  oontompt. 

1017.  Any  summons,  writ,  or  order  in  any  civil  ^®i7*°*^ 
suit  or  proceeding,  ajid  all  other  papers  requiring 
service,  may  be  transmitted  by  telegraph  for  service 

in  any  place,  and  the  telegraphic  copy  of  such  writ, 
or  order,  or  paper  so  transmitted,  may  be  served  or 
executed  by  the  officer  or  person  to  whom  it  is  sent 
for  that  purpose,  and  returned  by  him,  if  any  return 
be  requisite,  in  the  same  manner,  and  with  the  same 
force  and  effect  in  all  respects,  as  the  original  thereof 
might  be  if  delivered  to  him,  and  the  officer  or  per- 
son serving  or  executing  the  same  has  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if 
the  copy  were  the  original.  The  original,  when  a  writ 
or  order,  must  also  be  filed  in  the  Court  from  which  it 
was  issued,  and  a  certified  copy  thereof  must  be  pre- 
served in  the  telegraph  office  from  which  it  was  sent. 
In  sending  it,  either  the  original  or  the  certified  copy 
may  be  used  by  the  operator  for  that  purpose.  "When- 
^  ever  any  document  to  be  sent  by  telegraph  bears  a 
seal,  either  private  or  official,  it  is  not  necessary  for 
the  operator,  in  sending  the  same,  to  telegraph  a 
description  of  the  seal,  or  any  words  or  device 
thereon,  but  the  same  may  be  expressed  in  the  tele- 
graphic copy  by  the  letters  "L.  8.,''  or  by  the  word 
"seal." 

NoTL—Stats.  1862,  p.  288. 

98— Vol.  I. 
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CHAPTER  VL 

OP   COSTS. 

Section  1021.  Compensation  of  attorneys.    Costs  to  parties. 

1022.  "When  allowed  of  course  to  plaintifi*. 

1023.  Several  actions  brought  on  a  single  cause  of  action  can 

carry  costs  in  but  one. 

1024.  Defendant's  costs  must  be  allowed  of  course,  in  oer- 

tain  cases. 

1025.  Costs,  when  in  the  discretion  of  the  Court. 

1026.  When  the  several  defendants  are  not  united  in  inter- 

est, costs  may  be  severed. 

1027.  Costs  of  appeal  discretionary  with  the  Court,  in  cer- 

tain cases. 

1028.  Referee's  fees. 

1029.  Continuance,  costs  may  be  imposed 'as  condition  of. 

1030.  Costs  when  a  tender  is  made  before  suit  brought. 

1031.  Costs  in  action  by  or  against  an  administrator,  etc. 

1032.  Costs  in  a  review  other  than  by  appeal. 

1033.  Filing  of  and  affidavit  to  bill  of  costs. 

1034.  Costs  on  appeal,  how  claimed  and  recovered. 

1035.  Interest  and  costs  must  be  included  by  the  Clerk  in 

the  judgment. 

1036.  When  plaintiff  is  a  non-resident  or  foreign  corpora- 

tion, defendant  may  require  security  for  costs. 

1037.  If  such  security  be  not  given,  the  action  may  be  dis- 

missed. 

1038.  Costs  when  State  is  a  party. 

1039.  Costs  when  county  is  a  party. 

Compensar  1021.  (§494.)  The  measure  and  mode  of  com- 
attonieys.    pensation  of  attorneys  and  counselors  at  law  is  left  to 

the  agreement,  express  or  implied,  of  the  parties;  but 
Costs  to       parties  to  actions  or  proceedings  are  entitled  to  costs 

and  disbursements,  as  hereinafter  provided. 

Note. — ^An  attorney  has  a  lien  for  his  costs  upon  a 
judgment  recovered  by  him,  which  may  be  enforced 
upon  giving  notice  to  the  adverse  party  not  to  pay  the 
judgment  until  the  amount  of  costs  be  paid;  and  in 
some  cases  where  there  has  been  collusion  between  the 
parties  to  cheat  the  attorney,  the  Court  has  required 
the  client  to  satisfy  them.  But  this  practice  is  confined 
to  some  certain  and  fixed  amount  allowed  to  an  attor- 
ney by  statute,  and  is  not  extended  to  cases  where  an 
attorney  or  counselor  claims  a  quantum  Tttei'iiit  com- 
pensation for  his  services.    In  this  State  we  have  no 
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statute  giving  costs  to  attorneys,  and  they  must  con- 
sequently recover  for  their  services  in  the  ordinary 
mode. — Ex  Parte  Kyle,  1  Cal.,  p.  831;  see,  also*  Mans- 
field vs.  Dorland,  2  Cal.,  p.  507;  Russell  vs.  Conway, 
11  Cal.,  p.  103.  Plaintiffs,  before  the  action  was  com- 
menced agreed  to  give  their  attorneys,  as  compensation, 
one  third  of  the  judgment,  with  costs.  After  judg- 
ment was  obtained  and  execution  issued,  the  plaintiffs 
compromised  with  defendant  for  less  than  the  amount 
of  the  judgment,  and  entered  satisfaction  upon  the 
record.  And  it  was  decided  that  the  attorneys  had  no 
lien  upon  the  judgment,  and  could  not  disturb  the  satis- 
faction entered  by  the  plaintiifa. — Mansfield  vs.  Dor- 
land.  2  Cal.,  p.  507.  An  attorney  is  entitled  to  his 
retaining  fee  in  advance,  unless  ho  stipulates  to  the 
contrary. — Covillaud  vs.  Yale,  3  Cal.,  p.  108.  In  a 
suit  for  compensation  as  attorney  in  a  certain  proceed- 
ing, it  is  not  competent  to  prove  the  value  of  the  attor- 
ney's services  in  another  proceeding.  A  person  who  is 
not  a  lawyer  cannot  be  a  competent  witness  to  prove 
the  value  of  legal  services. — Hart  vs.  Vidal,  6  Cal.,  p. 
56.  A«  to  how  receivers,  authorized  to  employ  counsel 
(and  to  stipulate  that  the  compensation  of  such  counsel 
shall  be  left  to  the  Court),  should  provide  for  the  pay- 
ment of  such  compensation  to  counsel,  sce^dams  vs. 
Wood,  8  Cal.,  p.  306.  In  suits  by  attorneys  to  recover 
compensation  for  legal  servic&s,  unskillful  or  negligent 
conduct,  or  the  skill  employed  in  the  case,  is  an  impor- 
tant inquiry.  A  suit  may  be  won  and  yet  the  attorney  be 
guilty  of  great  negligence. — Bridges  vs.  Paige,  13  Cal., 
p.  642.  The  allowance  of  costs  rests  in  the  discretion  of 
the  Court  of  original  jurisdiction.  And  where,  on  sus- 
taining a  demurrer  to  a  complaint,  on  the  ground  that 
the  complaint  did  not  state  the  facts  sufficient  to  con- 
stitute a  cause  of  action,  the  Court  gave  judgment  for 
the  defendant  for  full  costs,  including  a  jury  fee.  It 
was  not  such  an  abuse  of  discretion  as  to  warrant  inters 
ference  by  the  Supreme  Court. — Harvey  vs.  Chilton, 
11  Cal.,  p.  119.  A  mortgage  contained  a  stipulation 
for  all  the  costs  of  foreclosure,  including  counsel  fees, 
not  exceeding  five  per  cent  of  the  amount  due.  The 
limitation  of  five  per  cent  was  held  to  apply  to  counsel 
fees  alone,  and  the  complainant  could  recover  the  whole 
of  his  costs  by  operation  of  the  statute  and  independent 
of  any  stipulation. — Gronfiervs.  Minturn  et  al.,  5  Cal., 
p.  492.  A  person  having  an  interest  in  mortgaged 
premises,  subsequent  to  the  mortgage,  is  a  proper  party 
to  the  foreclosure  suit,  but  cannot  be  made  liable  for 
the  costs  of  foreclosure  beyond  those  occasioned  by  his 


780  Code  op  Civil  Procedure. 

own  separate  defense. — Lunini?  vs.  Bradji  10  Cal.,  p. 
267.  If  the  plaintiff  in  ejectment  recovers  judgment 
he  is  entitled  to  the  costs,  alt}ioiigh  his  recovery  is  for 
only  a  portion  of  the  demanded  premises. — Haven  vs. 
Dale,  30  Cal.,  p.  547.  If  a  judgment  for  plaintiff  is 
not  given  by  the  appellate  Court,  and  a  new  trial  is 
awarded,  if  plaintiff  recovers  judgment  on  the  second 
trial,  he  is  entitled  to  his  costs  in  the  Court  below, 
incurred  on  the  first  trial. — Stoddard  vs.  Tread  well,  29 
Cal.,  p.  281.  If  the  entry  of  several  judgments 
increases  the  costs,  it  might  be  ground  for  retaxing  or 
apportioning  them. — Lick  vs.  Stockdale,  18  Cal.,  p. 
219.  Where  a  judgment  is  against  two,  but  only  one 
appeals,  and  the  appeal  is  dismissed  with  twenty  per 
cent  damages,  the  damages  with  the  costs  do  not 
become  part  of  the  original  judgment,  and  the  redemp- 
tioner  is  not  bound  to  pay  them  when  he  redeems  from 
a  sale  under  the  judgment.  The  Clerk  below  can  issue 
execution  for  these  damages  and  costs. — McMillan  rs. 
Vischer,  14  Cal.,  p.  241.  Where  costs  are  imposed  as 
condition  for  reopening  a  case  after  the  adjournment  of 
the  term,  the  acceptance  of  the  costs  of  the  opposite 
party  is  not  a  consent  to  have  the  cause  reinstated.— 
Carpenter  vs.  Hart,  5  Cal.,  p.  406.  Costs,  by  way  of 
0  indemnity,  should  not  be  taxed  in  case  of  a  nonsuit.— 

Bice  vs.  Leonard  et  al.,  5  Cal.,  p.  61.    A  mandamus 

is  not  the   proper   remedy  when   an    inferior  Court 

>  

refuses  to  enter  a  judgment  for  costs.  The  party 
should  appeal  or  sue  for  his  costs. — Peralta  vs.  Adams, 
2  Cal.,  p.  595.  An  error  in  computing  interest  or  tax- 
ing costs  cannot  be  attacked  for  the  first  time  in  an 
appellate  Court.  The  party  complaining  must  move 
in  a  Court  below  to  retax  the  costs,  etc.,  and  thus 
obtain  distinctly  the  judgment  of  the  Court  of  original 
jurisdiction  upon  the  disputed  items  before  resort  can 
be  had  to  a  higher  tribunal. — Guy  vs.  Franklin,  5  CaU 
p.  417.  The  judgment  of  the  Supreme  Court,  on 
appeal,  and  costs  consequent  thereon,  is  final,  and  the 
Court  below  cannot  prevent  immediate  execution  of 
the  judgment  of  this  Court  so  remitted.  The  Clerk  ot 
the  Supreme  Court,  in  entering  up  the  judgment,  adds 
the  words  "  with  costs,*'  and  annexes  to  the  remittiUir 
a  copy  of  the  bill  of  costs  filed ;  these  words  are  a  suffi- 
cient awarding  of  costs  for  the  Clerk  below  to  issue  an 
execution. — City  of  Marysville  vs.  Buchanan,  3  Cal., 
p.  212.  In  an  action  to  compel  cxecutioji  of  convey- 
ance, a  demand  before  the  commencement  of  the  action 
is  only  material  as  affecting  costs.  Unless  plaintiff 
demanded  the  execution  of  the  deed  he  would  not  be 
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entitled  to  costs. — Jones  vs.  Petaluma,  36  Cal.,  p.  230. 
Before  grantinif  an  order  to  release  a  party  from  a 
judgment  by  default  against  him,  the  Court  should,  as 
a  condition  precedent,  require  -him  to  pay  all  costs 
accruing  to  the  advei*se  party  up  to  the  time  of  service 
and  filing  of  notice  of  motion  therefor.  —  Leet  vs. 
Grants,30Cal.,  p.  288. 

1022.      (§  495.)      Costs  are  allowed  of  course  to  when, 

^  '  allowed  of 

the  plaintiflF,  upon  a  judgment  in  his  favor,  in  the  fol-  ^'iJ^J-fl^ 
lowing  cases: 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  value  of  the  property  amounts  to 
three  hundred  dollara  or  over;  such  value  shall  be 
determined  by  the  jury,  Court,  or  referee  by  whom 
the  action  is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  dam- 
ages, when  plaintiflf  recovers  three  hundred  dollars  or 
over; 

4.  In  a  special  proceeding; 

6.  In  an  action  which  involves  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine. 

Note.— 1.  Costs  in  Action  for  Recovery  of 
Real  Property. — In  ejectbient,  if  plaintiff  recovers 
judgment,  he  is  entitled  to  costs,  even  if  he  recovers  a 
part  only  of  the  demanded  premises. — Haven  vs.  Dale, 
30  Cal.,  p.  547.  If,  in  an  action  concerning  water  privi- 
leges and  damages  for  diversion  of  water,  judgment  is 
rendered  for  less  than  |200,  it  will  carry  costs. — Marius 
vs.  Bicknell,  10  Cal.,  p.  217. 

2,  Costs  in  Action  to  Recover  Personal  Prop- 
erty.— If  the  plaintiff  in  a  suit  for  recovery  of  posses- 
sion of  personal  property  takes  the  property  at  the 
commencement  of  the  action,  and  the  defendant  asks  a 
return  of  it,  and  the  defendant  was  entitled  to  the  prop- 
erty at  the  commencement  of  the  action,  but  his  right 
to  possession  of  the  property  ceased  and  rested  in  the 
plaintiff  before  trial,  the  judgment  should  leave  the 
property  in  plaintiff's  possession,  but  award  costs  to 
defendant.— O'Connor  vs.  Blake,  29  Cal.,  p.  312.  A 
defendant  in  replevin  who  recovers  judgment,  the  jury 
failing  to  find  the  value  of  the  property  to  exceed  two 
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LATX. — It  is  claimed  that  the  appeal  from  the  order 
refusing  a  new  trial  was  not  taken  within  sixty  days 
after  the  order  was  made,  and  that,  therefore,  the  ap- 
peal from  that  order  must  be  dismissed.  To  this  it  is 
replied,  that  the  respondent  has  waived  this  objection 
by  the  terms  of  his  acceptance  of  the  service  of  notice 
of  appeal,  which  is  in  these  words:  **Due  service  of  a 
copy  of  the  within  notice  is  hereby  accepted  to  have 
been  made  this  twentieth  day  of  February,  1868,"  and 
we  are  referred  to  the  cases  of  Tatman  vs.  Barnes,  12 
Wend.,  p.  227,  and  Struver  vs.  Ocean  Ins.  Co.,  9  Ab- 
bott, p.  23.  In  those  cases  it  was  held  that  an  admis- 
sion of  **  due  service  of  a  notice  "  is  a  waiver  ot  the 
objection  that  it  was  not  served  in  time.  In  this  case 
the  acceptance  only  admits  that  the  notice  was  duly 
served  at  a  certain  date,  and  cannot  be  considered  as  s 
waiver  of  the  objection. — Towdy  vs.  Ellis,  22  Cal.,  p. 
657. 

6.  ArrrDAViT  of  Service  of  Notice  of  Appeal 
MU8T  CONTAIN  WHAT. — Tho  aflSant  in  his  affidavit  of 
service,  says  he    **  served    the  within  notice  on  tho 
plaintiff,  by  leaving  a  copy  of  the  same  at  the  office  of 
J.  G.  D.,  plaintiff's  attorney,  in  the  Town  of  Red  Bluff, 
on  the  23d  day  of  July,  1866.»»    This  affidavit  fails  to 
show  a  number  of  facts  essential  to  constitute  a  valid 
service.    It  does  not  appear  whether  the  attorney  was 
absent,  or  whether  any  clerk  was  present,  or  anybody 
in  charge  of  the  office  or  not.    If  the  attorney  is  pres- 
ent, the  service  must  be  personal ;  if  a  clerk,  or  some 
one  in  charge  of  the  office,  it  is  necessary  to  leave  the 
notice  with  such  clerk,  or  person  in  charge.    If  no  one 
is  present,  it  must  be  left  **in  a  conspicuous  place  in 
the  office. '*    In  this  instance,  for  aught  that  appears  to 
the  contrary,  it  may  have  been  put  in  the  stove,  or 
some  other  place  where  it  was  not  likely  to  be  found. 
If  there  was  no  person  in  the  office,  service  could  only 
be  effected  by  leaving  the  notice  **  between  the  hours 
of  eight  in  the  morning  and  six  in  the  afternoon."   The 
time  when  the  notice  was  left  does  not  appear.   The 
affidavit  fails  to  show  these  essential  facts,  and  there- 
fore fails  to  show  a  valid  service. — Doll  vs.  Smith,  32 
Cal.,  p.  476. 

6.  Service  of  Notice  of  Appeal  suppltixo 
Proof  of  Service  pending  Appeal. — ^The  statute 
does  not  expressly  provide  how  proof  of  service  of  the 
notice  of  appeal  must  be  made.  It  is  not  doubted  that 
the  ceHificate  of  the  Sheriff,  or  the  admission  o(  the 
respondent's  attorney,  is  competent  proof  of  service; 
but  it  is  insisted  that  service  cannot  be  proved  by  the 
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affidavit  of  a  third  person.  The  practice  of  proving 
sen'ice  hy  affidavit  has  prevailed  for  many  years,  and, 
so  fi&r  as  we  are  apprised,  without  objection  to  the 
present  time.  Service  of  the  notice,  if  not  shown  by 
an  official  certificate,  or  by  the  admission  of  the  party 
served,  must  be  proven  by  the  affidavit  of  some  compe- 
tent person.  No  reason  is  suggested,  and  none  occurs 
to  us,  why  less  value  should  be  assigned  to  the  affidavit 
of  a  third  person  than  to  that  of  the  appellant  or  his 
attorney.  The  affidavit  on  which  the  appellant  relies 
for  proof  of  service  is  defective.  The  affiant,  acting 
on  behalf  of  the  appellant  and  his  attorneys,  mailed  a 
copy  of  the  notice  at  Santa  Cruz,  directed  to  the  re- 
spondent's attorneys  at  San  Francisco;  but  he  does  not 
state  that  he,  or  those  for  whom  he  acted,  resided 
at  Santa  Cruz.  This  Code  (Sec.  1012),  provides  that 
"  service  by  mail  may  be  made  when  the  person  mak- 
ing the  service,  and  the  person  on  whom  it  is  to  be 
made,  reside  in  different  places,  between  which  there 
is  a  regular  communication  by  mail.''  The  notice  of 
appeal  is  signed  by  appellant's  attorney,  and  he,  and 
not  his  agent,  must  be  regarded  as  **  the  person  making 
the  service.'* — Schenck  vs.  McKie,  4  How.  Pr.,  p.  246. 
No  presumption  arises  that  he  resided  at  Santa  Cruz 
from  the  circumstance  that  the  action  was  tried  at  that 
place.  The  fact  that  he  resided  there  shopld  have  been 
shown  by  the  affidavit,  under  the  rule  that  a  party  rely- 
ing upon  substituted  service  must  show  a  strict  com- 
pliance with  the  requirements  of  the  statute. — People 
vs.  Alameda  Turnpike  Boad  Company,  30  Cal.,  p.  182; 
Doll  vs.  Smith,  32  Cal.,  p.  475.  The  counsel  did  not 
offer  to  supply  the  facts  omitted  from  the  affidavit.  We 
have  heretofore  indicated  the  course  to  be  pursued  in 
this  respect.  "When  the  notice  of  appeal  has  been 
properly  served,  whether  by  personal  or  substituted 
service,  the  appellant,  upon  the  hearing  of  the  respond- 
ent's motion  to  dismiss  the  appeal  on  the  ground  that 
there  is  no  proof  of  service,  or  that  the  proof  is  defec- 
tive, may  move  for  leave  to  supply  the  omitted  proof. 
Upon  leave  being  granted,  the  appellant  may  file  in  the 
Court  below  the  requisite  affidavit,  or  official  certificate 
of  service,  and  a  certified  copy  thereof  may  be  annexed 
to  the  record  in  this  Court.  This  proof  may  be  made 
and  the  certified  copy  procured  before  the  hearing  of 
the  respondent's  motion,  when  there  is  sufficient  time 
after  the  defect  is  discovered. — ^Moore  vs.  Besse,  36  Cal., 
pp.  186, 187. 


784  ^CoDB  OF  Civil  Prqcedubb. 

gage  and  subject  the  securities  in  his  hands  to  the  pay- 
ment of  the  notes. — See  facts  of  the  case;  Van  Orden 
vs.  Durham,  35  Cal.,  p.  148.  The  County  Court  may 
render  judgment  against  appellant  for  costs,  on  dis- 
missal of  an  attempted  appeal  from  a  judgment  of  a 
Ju^3tice's  Court,  by  reason  of  failure  of  api^llant  to 
perfect  his  appeal,  or  for  want  of  jurisdiction  of  the 
subject  matter  of  the  appeal. — Blair  vs.  Cummings,  39 
Cal.,  p.  669;  People  ex  rel.  Leet  vs.  County  Court  of 
Placer  Co.,  Sup.  Ct.  Chi.,  Oct,  Term,  1869  (not  re- 
ported). In  a  proceeding  for  the  sale  of  property  held 
in  tru£t  for  religious  or  charitable  purposes,  the  costs  of 
litigation  and  reasonable  counsel  fees  are  a  proper 
charge  upon  the  trust  fund,  and  should  be  allowed  out 
of  it  by  the  Court.— Alemany  vs,  Wensinger,  40  CaL, 
p.  289;  see  Yon  Schmidt  vs.  Huntington,  1  Cal.,  p.  55. 

When  the         1 026.     (§  499.)     When  there  are  several  defendants 

■eyeral  ^  ' 

defendanta   in  the  actions  mentioned  in  Section  1022,  not  united 

are  not, 

intwnMt'T     ^^  interest,  and  making  separate  defenses  by  separate 
beMraed.  answers,  and  plaintift*  fails  to  recover  judgment  against 
all,  the  Comt  must  award  costs  to  such  of  the  defend- 
ants as  have  judgment  in  their  favor. 


cases. 


ooetojf^       1037.     (§  600.)     In  the  following  cases  the  costs  of 
with*th^    appeal  is  in  the  discretion  of  the  Court: 
SJuii"  1-  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modified. 

Note. — In  an  action  for  ejectment,  the  Court  below 
rendered  judgment  for  possession  and  damages,  the 
finding  not  authorizing  a  judgment  for  damages,  jet 
the  whole  judgment  for  hoth  possession  and  damages 
was  affirmed  in  the  Supreme  Court,  upon  respondentia 
remitting  the  damages,  and  paying  the  costs  of  appeal. 
Boi:  vs.  Feller,  16  Cal.,  p.  433.  If  judgment  of  the 
Court  helow  is  reversed,  and  a  new  trial  had,  the  costs 
of  the  first  trial  are  part  of  the  final  bill  of  costs.— 
Vischer  vs.  Webster,  13  Cal.,  p.  58.  A  judgment  for 
too  much  interest  will  be  modified  by  the  Supreme 
Court  in  that  particular,  and  then  be  permitted  to 
stand  at  appellant's  cost.  Where  the  Supreme  Court 
modifies  the  judgment  below  for  an  apparent  error, 
which  appellant  might  have  had  corrected  below,  by 
specific  motion,  respondent  will  not  be  taxed  with 
costs. — Cassin  vs.  Marshall,  18  Cal.,  p.  689;  Ttyon  vs. 
Sutton,  13  Cal.,  p.  491.    Judgment  being  afilrmed  in 
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part  and  reversed  in  part,  the  respondent  was  allowed 
his  costs  in  the  Court  below,  but  made  to  pay  the  costs 
of  the  appeal. — Cole  vs.  Swanston,  1  Cal,,  p.  51.  The 
costs  upon  appeal  are,  properly,  the  costs  in  this  Court, 
and  the  cost  of  making  up  the  appeal  in  the  Court 
below,  including  the  cost  of  making  out  the  transcript. 
The  costs  of  the  former  trial  are  not  included,  but  abide 
the  event  of  the  suit. — Gray  vs.  Gray,  and  Eaton  vs. 
Palmer,  11  Cal.,  p.  341,  Where  a  judgment  of  the 
Court  was  incorrect  in  part,  and  its  judgment  accord- 
ingly modified,  the  appellants  recover  the  costs  of  their 
appeal. — Welch  vs.  Sullivan,  8  Cal.,  p.  512.  Tlie  per- 
son who  is  responsible  for  the  erroneous  proceedings, 
after  the  remittitur  was  sent  'down  from  the  Supreme 
Court,  must  pay  the  costs  of  those  proceedings,  and 
the  costs  consequent  on  a  second  appeal  caused  by 
them. — Argenti  vs.  City  of  San  Francisco,  30  Cal,,  p. 
458.  When  the  case  is  remanded  by  the  Supreme 
Court  for  further  proceedings,  and  costs  ar^  awarded 
in  general  terms,  the  costs  awarded  include  only  the 
costs  made  on  the  appeal  to  the  Supreme  Court.  The 
costs  of  the  former  trial  are  not  included,  but  abide 
the  event  of  the  suit. — Ex  Parte  Burrill  et  al.,  24  Cal., 
p.  350;  Gray  vs.  Gray,  11  Cal.,  p.  341.  If  the  printed 
transcript  in  the  Supreme  Court  is  unnecessarily  long, 
the  party  who  is  to  blame  for  this  will  be  adjudged  to 
pay  the  costs  of  printing  thus  unnecessarily  incurred, 
or  a  share  thereof. — People  vs.  Holden,  28  Cal.,  p.  129, 
Action  in  which  each  party  made  to  pay  his  own  costs 
on  appeal. — See  Bradbury  vs.  Barnes,  19  Cal.,  p. 
120.  In  which  costs  of  motion  in  Supreme  Court  not 
allowed. — Swain  vs.  Naglee,  19  Cal.,  p,  127.  In  which 
appellant  paid  costs  in  Supreme  Court. — Jungerman 
vs.  Bovee,  19  Cal.,  p.  354.  In  which  appellant  made 
to  pay  costs,  although  the  judgment  is  reversed. — 
Reniff  vs.  Cynthia,  18  Cal.,  p.  669.  Judgment  affirmed 
as  to  a  mandamus,  but  reversed  as  to  costs. — Mc- 
Dougall  vs.  Eoman,  2  Cal.,  p.  80.  Costs  on  partial 
success. — See  Brooks  vs.  Calderwood,  34  Cal.,  p.  563. 


feos. 


1 028.     (§  504.)     The  fees  of  referees  are  five  del-  Roferoo's 
lars  to  each  for  every  day  spent  in  the  business  of  the 
reference;  but  the  parties  may  agree,  in  writing,  upon 
any  other  rate  of  compensation,  and  thereupon  such 
rates  shall  be  allowed. 

99— Vol.  L 
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Oootina- 
ance,  costs 
may  bo 
imposed  as 
condition 
ot 


Costs  when 
a  tender 
is  made 
before  suit 
brought. 


Costs  in 
action  by 
or  against 
an  admin  is* 
trator,  etc 


1029.  (§  605.)  "When  an  application  is  made  to  a 
Court  or  referee  to  postpone  a  trial,  the  payment  of 
costs  occasioned  by  the  postponement  may  be  imposed, 
in  the  discretion  of  the  Court  or  referee,  as  a  condition 
of  granting  the  same, 

1030.  (§  506.)  When,  in  an  action  for  the  recov- 
ery of  money  only,  the  defendant  alleges  in  his  answer 
that  before  the  commencement  of  the  action  he  ten- 
dered to  the  plaintiff  the  full  amount  to  which  he  was 
entitled,  and  thereupon  deposits  in  Court,  for  plaintiff, 
the  amount  so  tendered,  and  the  allegation  be  found 
to  be  true,  the  plaintiff*  cannot  recover  costs,  but  must 
pay  costs  to  the  defendant. 

NoTK.—If  tender  was  made  of  the  amount  due 
before  action  and  kept  good  duiing  action,  the  judg- 
ment should  be  for  plaintiff,  but  the  defendant  is 
entitled  to  costs. — Curiae  vs.  Abadie,  25  Cal.,  p.  502. 
Defendant  must  not  only  plead  tender  before  the  suit 
brought,  but  that  he  has  always  been  and  now  is  ready 
and  willing  to  pay  the  same,  and  the  money  should  be 
brought  into  Court. — Bryan  vs.  Maume,  28  Cal.,  p.  239. 
The  tender  can  be  made  only  by  a  party  in  interest. — 
See  Mahler  vs.  Newbauer,  32  Cal.,  p.  168.  On  the 
subject  of  tender  generally,  see  Civil  Code,  Sections 
1485-1505,  and  notes.  The  rules  heretofore  existing, 
as  to  the  effect  of  offer  of  performance,  are  somewhat 
modified,  and  in  many  respects  altogether  changed. 

1031.  (§  507.)  In  an  action  prosecuted  or  defended 
by  an  executor,  administrator,  trustee  of  express  trusty 
or  a  person  expressly  authorized  by  statute,  costs  may 
be  recovered  as  in  action  by  and  against  a  person 
prosecuting  or  defending  in  his  own  right;  but  such 
costs  must,  by  the  judgment,  be  made  chargeable  only 
upon  the  estate,  fund,  or  party  represented,  unless  the 
Court  directs  the  same  to  be  paid  by  the  plaintiff  or 
defendant,  personally,  for  mismanagement  or  bad  faith 
in  the  action  or  defense. 

Note. — Executors  and  administrators  are  individ- 
ually responsible  for  costs  recovered  against  them;  but 
they  must  not  be  reimbursed  for  such  costs  in  their 
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ad  ministration  Recount^,  unless  it  appears  that  the 
action  has  been  pro>seciited  or  resisted  without  just 
cause. — Hicox  vs.  Graham,  6  Cal.,  p.  169. 


1038.     (§  508.)     When  the  decision  of  a  Court  of  Costs  in  a 

.      .  review 

inferior  jurisdiction  in  a  special  proceeding  is  brought  b^**®'"^JJ 
before  a  Court  of  higher  jurisdiction  for  a  review,  in 
any  other  way  than  by  appeal,  the  same  costs  must  be 
allowed  as  in  cases  on  appeal,  and  may  be  collected 
by  execution,  or  in  such  manner  as  the  Court  may 
direct,  according  to  the  nature  of  the  case. 

NoTK.— It  wiU  be  observed  that  Sec.  509  of  the  old 
Practice  Act  has  been  omitted.  This  was  intentional, 
and  the  tax  heretofore  known  as  the  Court  tax  is  no 
longer  a  cost  charge. 

1033.     (§  510.)     The  party  in  whose  favor  judg-  Filing  of. 

and  affida- 

meiit  is  rendered,  and  who  claims  his  costs,  must  de-  vittobiii 

'  '  of  costs. 

liver  to  the  Clerk  of  the  Court,  within  two  days  after 
the  verdict  or  decision  of  the  Com-t,  a  memorandum 
of  the  items  of  his  costs  and  necessary  disbursements 
in  the  action  or  proceeding,  which  memorandum  must 
be  verified  by  the  oath  of  the  party  or  his  attorney, 
stating  that  the  items  are  correct,  and  that  the  dis- 
bursements have  been  necessarily  incurred  in  the 
action  or  proceeding. 

Note. — This  section  has  been  held  not  to  apply  to 
costs  on  appeal  to  the  Supreme  Court. — Gray  vs.  Gray, 
11  Cal.,  p.  341.  If  the  opposing  party  fail  to  file  his 
cost  bill,  or  to  give  notice  within  the  proper  time,  the 
vacation  of  the  judgment  is  not  on  that  account  abso- 
lute.— Gregory  vs.  Haynes,  21  Cal.,  p.  443.  If  items 
are  included  in  the  bill  of  costs  which  are  not  properly 
taxable,  the  party  should  move  to  amend  or  retax  the 
costs,  and  no  just  grounds  are  afforded  for  refusing  to 
issue  an  execution  or  recalling  one. — Meeker  vs.  Har- 
ris, 23  Cal.,  p.  285.  If  the  original  bill  of  costs  is  filed 
within  the  time  prescribed,  an  amendment  allowed 
after  the  time  relates  back  to  the  time  of  filing,  and 
forms  a  part  of  the  original.  An  affidavit  by  the 
attorney  of  the  party  accompanying  the  bill  of  costs 
is  good. — Burnham  vs.  Hays,  3  Cal.,  p.  115,    A  mem-  j 

orandum  of  the  costs  should  be  filed  in  the  office  of 
the  Clerk  of  the  Court  below  at  the  time' of  filing  the 
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-  remittitur  there,  or  within  the  time  specified  by  the 
statute  thereafter. — Ex  Parte  Burrill  et  al.,  24  Cal.,  p. 
350;  see,  also,  Eaton  vs.  Palmer,  11  Cal.,  p.  341.  The 
Court  cannot  add  to  the  judgment  the  costs  of  the 
prevailing  party  after  the  time  for  filing  the  same  has 
expired,  and  after  an  appeal  has  been  perfected.  If  it 
does  so,  the  proper  and  only  remedy  is  by  an  appeal 
from  the  order, — Jones  vs.  Frost,  28  Cal.,  p.  245.  If 
the  costs  on  appeal  are  not  entered  on  the  judgment 
docket  in  the  Court  below,  they  are  not  a  lien  on  prop- 
erty until  the  levy  of  an  execution.  Or  if  the  Clerk's 
and  Sheriflf's  fees  were  inserted  in  the  judgment,  when 
not  so  claimed,  the  judgment  is  so  far  void,  and  may 
be  attacked  collaterally. — Chapin  ys.  Broder,  16  Cal., 
p.  403. 

Coats  on  1034.     (§  665.)     Whenever  costs  are  awarded  to  a 

appeal, 

Maimed  P^^J  ^J  ^^^  appellate  Court,  if  he  claims  such  costs, 
movored.  ^^  must,  withiu  thirty  days  after  the  remittitur  is  filed 
with  the  Clerk  below,  deliver  to  such  Clerk  a  memo- 
randum of  his  costs,  verified  as  prescribed  by  the  pre- 
ceding section,  and  thereafter  he  may  have  an  execution 
therefor  as  upon  a  judgment. 

Note. — On  the  request  of  the  successful  party  the 
Clerk  of  the  Court  below  must  issue  an  execution  for 
the  costs  included  in  the  memorandum,  and  the  costs  of 
the  Clerk  of  the  Supreme  Court  as  certified  by  him  on 
the  remittitur.— Ex  Parte  Burrill  et  al.,  24  Cal.,  p.  350; 
Mayor  of  Marysville  vs.  Buchanan,  3  Cal.,  p.  212;  Peo- 
ple vs.  Jones,  20  Cal.,  p.  51.  Where  a  judgment  is 
against  two,  one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent  damages,  the  dam- 
ages with  the  costs  are  not  a  part  of  the  original  judg- 
ment, and  the  redemptioner  is  not  bound  to  pay  them 
on  redemption  from  a  sale  under  the  judgment.  The 
Clerk  below  can  issue  execution  for  the  damages  and 
costs. — McMillan  vs.  Vischer,  14  Cal.,  p.  241, 

intereat  1035.     (§511.)     The  Clcrk  must  include  in  the 

must  be      judgment  entered  up  by  him,  any  interest  on  the  ver- 
thecierk     dict  or  dccisiou  of  the  Ck>urt,  from  the  time  it  was 

m  the  ' 

judgment,  rendered  or  made,  and  the  costs,  if  the  same  have 
been  taxed  or  ascertained;  and  he  must,  within  two 
days  after  the  same  are  taxed  or  ascertained,  if  not 
included  in  the  judgment,  inseili  the  same  in  a  blank 
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left  in  the  judgment  for  that  purpose,  and  must  make 
a  similar  insertion  of  the  costs  in  the  copies  and  docket 
of  the  judgment. 

Note. — A  judgment  can  properly  bear  interest  only 
fVom  the  time  it  is  pronounced.  If  there  be  interest 
due  on  the  demand  on  which  the  action  is  brought,  it 
should  be  included  in  the  judgment  when  entered. — 
Bipend  vs.  L.  &  L.  F.  &  L.  Ins.  Co.,  30  Cal.,  p.  78. 
Where  the  judgment  of  the  Court  below  is  reversed, 
and  the  case  remanded  for  fiirther  proceedings,  and 
costs  are  awarded  in  general  terms,  the  costs  awarded 
include  only  the  costs  made  on  the  appeal  to  the  Su- 
preme Court.  The  costs  of  the  former  trial  abide  the 
event  of  the  suit.  The  Clerk  of  the  Court  below  can 
issue  an  execution  for  the  costs  included  in  the  memo- 
randum and  the  costs  as  certified  by  the  Clerk  of  the 
kSupreme  Court  on  the  remittitur. — Ex  Parte  Burrill 
et  al.,  24  Cal.,  p.  350.  Costs  constitute  a  part  of  the 
judgment,  and  though  ascertained  and  adjudged  by 
the  Court  after  an  entry  of  the  judgment  by  the  Clerk 
may  have  been  made,  yet  the  law  considers  such  action 
of  the  Court  as  having  preceded  the  final  judgment. — 
Lasky  vs.  Davis,  33  Cal.,  p.  677.  After  a  judgment  is 
entered  and  the  record  completed,  the  Clerk  has  no 
power  to  fill  up  the  blank  left  for  costs.  The  Court 
alone  is  competent  to  relieve,  by  amendment,  where 
costs  are  omitted. — Chapin  vs.  Broder,  16  Cal.,  p.  403. 
Without  any  express  contract  in  writing,  made  by  the 
testator,  providing  for  a  higher  rate  of  interest  than 
ten  per  cent  per  annum,  the  executors  have  no  author- 
ity to  consent  to  the  entry  of  a  judgment  bearing  a 
greater  rate  of  interest  than  ten  per  cent  per  annum; 
and  must  be  charged  with  the  excess  of  interest  in  their 
final  account. — Matter  of  Estate  of  Isaacs,  30  Cal.,  p. 
105.  In  ejectment,  if  the  plaintiflf  recovers  judgment 
he  is  entitled  to  full  costs,  notwithstanding  he  recovers 
a  less  interest  than  he  sued  for. — Havens  vs.  Dale,  30 
Cal.,  p.  547.  And  although  the  answer  admitted  his 
right  to  the  interest  recovered,  but  raised  an  issue  on 
the  question  of  the  ouster  from  the  part  recovered. — 

Lawton  vs.  Gordon,  37  Cal.,  p.  203.  When 

plaintiff  is 

1036.     (§  512.)     When  the  plaintiff  in  an  action  dent,  or 
resides  out  of  the  State,  or  is  a  foreign  corporation,  5^fjj~dant 
security  for  the  costs  and   charges,  which  may  be  JJJJiro 
awarded  against  such  plaintiff,  may  be  required  by  forests. 
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the  defendant.  When  required,  all  proceedings  in  the 
action  must  be  stayed  until  an  undertaking,  executed 
by  two  or  more  persons,  is  filed  with  the  Clerk,  to  the 
effect  that  they  will  pay  such  costs  and  charges  as  may 
be  awarded  against  the  plaintiff  by  judgment,  or  in 
the  progress  of  the  action,  not  exceeding  the  sum  of 
three  hundred  dollars.  A  new  or  an  additional  under- 
taking may  be  ordered  by  the  Court  or  Judge,  upon 
proof  that  the  original  undertaking  is  insufficient  secu- 
rity, and  proceedings  in  the  action  stayed  until  such 
new  or  additional  undertaking  is  executed  and  filed. 

NoTB. — Defendant  served  on  plaintiff,  a  non-resident, 
notice  to  give  security  for  costs,  the  notice  not  being 
accompanied  with  an  order  staying  proceeding^,  and 
on  the  next  day  judgment  was  rendered  for  defendant, 
and  plaintiff  appealed  to  the  Supreme  Court.  Motion 
to  dismiss  the  appeal  was  denied,  because,  after  judg- 
ment, it  came  too  late.  The  undertaking  on  appeal 
was  sufficient  security  for  costs  subsequently  incurred. 
Comstock  vs.  Clemens,  19  Cal.,  p.  77. 

1037.  (§  514.)  After  the  lapse  of  thirty  days  from 
the  service  of  notice  that  security  is  required,  or  of 
an  order  for  new  or  additional  security,  upon  proof 
thereof,  and  that  no  undertaking  as  required  has  been 
filed,  the  Court  or  Judge  may  order  the  action  to  be 
dismissed. 


CoatBwhen       1038.    When  the  State  is  a  party,  and  costs  are 
party.         awarded  against  it,  they  must  be  paid  out  of  the  Stat« 


Treasury. 


Costa  when       1039,    When  a  county  is  a  party,  and  costs  are 

coanty  is  a  it-  ■»■        "^ 

party.         awarded  against  it,  they  must  be  paid  out  of  the 


County  Treasury. 


Code  of  Civil  Procedure.  791 

CHAPTER  VII. 

GENERAL   PROVISIONS. 

Section  1045.  Lost  papers,  how  supplied.    • 

1046.  Papers  without  the  title  of  the  action,  or  with  defective 

title,  n\ay  be  valid. 

1047.  Successive  actions  on  the  same  contract,  etc. 

1048.  Consolidation  of  several  actions  into  one. 

1049.  Actions,  when  deemed  pending. 

1050.  Actions  to  determine  adverse  claims  and  by  sureties. 

1051.  Testimony,  when  to  be  taken  by  the  Clerk. 

1052.  The  Clerk  must  keep  a  register  of  actions; 

1053.  Two  of  three  referees,  etc.,  may  do  Tiny  act. 

1054.  The  time  within  which   an  act  is  to  be  done  may 

be  extended. 

1055.  Actions  against  a  Sheriff  for  official  acts. 

1056.  Actions  may  be  prosecuted  in  the  Spanish  language 

in  certain  counties. 

1057.  Undertakings  mentioned  in  this  Code,  requisites  of. 

1058.  People  of  State  not  required  to  give  bonds  when  State 

is  a  party. 

• 

1045.  If  an  original  pleading  or  paper  be  lost,  the  Lost 

Eftpcrs, 
^^^.^   ^^^j v^x^xx^v,    «    ^^^j    ^^ ^    v>,    —   ^.^ Bu^liod. 

used  instead  of  the  original. 

Note. — Buckman  vs.  Whitney,  24    Cal,,  p.    267; 
Buckman  vs.  Whitney,  28  Cal.,  p.  555. 

1046.  (§  531.)    An  affidavit,  notice,  or  other  paper,  Papers 

.  ^  ^         ,  .  '  '      .  r   t       J    withouttho 

without  the  title  of  the  action  or  proceeding  in  which  title  of  the 

■^  °  action,  or 

it  is  made,  or  with  a  defective  title,  is  as  valid  and  Jef^ctive 
eflfectual  for  any  purpose  as  if  duly  entitled,  if  it  intel-  be^Jkud.^ 
ligibly  refer  to  such  action  or  proceeding. 

Note.— Mills  vs.  Dunlap,  3  Cal.,  p.  94. 

1047.  (§  525.)     Successive  actions  may  be  main-  Succespive 

^  '  ,  nctioiis  on 

tained  upon  the  same  contract  or  transaction,  whenever,  the  eam© 
after  the  former  action,  a  new  cause  of  action  arises  ®^- 
therefrom. 

1048.  (§  526.)    Whenever  two  or  more  actions  conaoUda- 

^  ^  tion  of 


are  pendinff  at  one  time  between  the  same  parties  and  several 

*  .    <:>  -t  actions 

in  the  same  Court,  upon  causes  of  action  which  might  '^^ 


actions 
one. 
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AotioDB^ 
when 
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when  to  be 
taken  by 
the  Clerk. 


The  Clerk 
must  keep 
a  regbter 
of  actions. 


Two  of 
three 
referees, 
etc.  may 
do  any  act. 


have  been  joined,  the  Court  may  order  the  actions  to 
be  consolidated. 

Note. — But  the  Supreme  Court  will  not  consolidate 
actions  brought  upon  distinct  causes  of  action. — ^Wal- 
lace vs.  Eldridge,  27  Cal.,  p.  496. 

1049.  An  action  is  deemed  to  be  pending  from 
the  time  of  its  commencement  until  its  final  deter- 
mination upon  appeal,  or  until  the  time  for  appeal  has 
passed,  unless  the  judgment  is  sooner  satisfied. 

1050..  (§  627.)  An  action  may  be  brought  by  one 
person  against  another  for  the  purpose  of  determining 
an  adverse  claim,  which  the  latter  makes  against  the 
former  for  money  or  property  upon  an  alleged  obliga- 
tion; and  also  against  two  or  more  persons,  for  the 
purpose  of  compelling  one  to  satisfy  a  debt  due  to  the 
other,  for  which  plaintift'  is  bound  as  a  surety. 

Note. — Smith  vs.  Sparrow,  13  Cal.,  p.  596;  King  vs. 
Hall,  5  Cal.,  p.  82;  Dane  vs.  Corduan,  24  Cal.,  p.  158. 

1051.  (§  633.)  On  the  trial  of  an  action  in  a 
Court  of  record,  if  there  is  no  short-hand  reporter  of 
the  Court  in  attendance,  either  party  may  require  the 
Clerk  to  take  down  the  testimony  in  writing. 

Note. — The  evidence  taken  down  by  the  Clerk  is  no 
part  of  the  record,  unless  made  so  by  a  bill  of  excep- 
tions.— "Wilson  vs.  Middleton,  2  Cal.,  p.  54;  Pierce  vs. 
Mintum,  1  Cal.,  p.  470;  Gunter  vs.  Geaiy,  1  Cal.,  p. 
462;  Castro  vs.  Armesti,  14  Cal.,  p.  38. 

1052.  (§  528.)  The  Clerk  must  keep  among  the 
records  of  the  Court  a  register  of  actions.  He  must 
enter  therein  the  title  of  the  action,  with  brief  notes 
under  it,  from  time  to  time,  of  all  papers  filed  and 
proceedings  had  therein. 

1053.  (§  629.)  When  there  are  three  referees,  or 
three  arbitrators,  all  must  meet,  but  two  of  them  may 
do  any  act  which  might  be  done  by  all. 

1054.  (§  530.)  When  the  act  to  be  done  relates 
to  the  pleadings  in  the  action,  or  the  undertakings  to 
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be  filed,  or  the  justificatioD  of  sureties,  or  the  service  The  time 

within 

of  notices,  other  than  of  appeal,  the  time  allowed  by  7^^*?^^^ 
this  Code  may,  before  the  time  expires,  be  extended,  SfaJ^be® 
upon  good  cause  shown^  by  the  Court  in  which  the  •*^^®<*- 
action  is  pending,  or  the  Judge  thereof,  but  such  exten- 
sion cannot  exceed  twenty  days. 

Note.— Computation  of  Time.— See  Sec.  12  of 
this  Code,  and  note.  The  word  "month''  means  a 
calendar  month,  unless  otherwise  expressed. — Subd.  6, 
Sec.  17  of  this  Code;  L.  &  S.  Society  vs.  Thompson, 
82  Cal.,  p.  347. 

1055.  (§  645.)     If  an  action  is  brought  against  a  ^^" 
Sheriff  for  an  act  done  by  virtue  of  his  office,  and  he  ^SJJ^ 
gives  written  notice  thereof  to  the  sureties  on  any 

bond  of  indemnity  received  by  him,  the  judgment 
recovered  therein  is  conclusive  evidence  of  his  right 
to  recover  against  such  sureties;  and  the  Court,  or 
Judge  in  vacation,  may,  on  motion,  upon  notice  of  five 
days,  order  judgment  to  be  entered  up  against  them 
for  the  amount  so  recovered,  including  costs. 

KoTE.— Dennis  vs.  Packard,  28  Cal.,  p.  101;  Dutel 
vs.  Pacheco,  21  Cal.,  p.  438.  An  indemnifying  bond 
takes  effect  from  its  delivery. — Buffendeau  vs.  Brooks, 
28  Cal.,  p.  641. 

1056.  (§  646.)     In  the  Counties  of  Monterey,  San  Actions 

may  bo 

Luis  Obispo,  Santa  Barbara,  Los  Angeles,  and  San  prosecuted 
Diego,  if  the  defendant  requires  it,  a  copy  of  the  sum-  fan^JJ^ 
mons  or  other  process,  in  the  Spanish  language,  must  Jottatiea?* 
be  delivered  to  him;  and  in  the  Counties  of  Santa 
Barbara,  San  Luis  Obispo,  Los  Angeles,  San  Diego, 
and  Monterey,  with  the  consent  of  both  parties,  the 
process,  pleadings,  and  other  proceedings  in  a  cause 
may  be  in  the  Spanish  language. 

1067.     (§650.)  •In  all  cases  where  an  undertaking,  Under- 

with  sureties,  is  required  by  the  provisions  of  this  g^'^^i®'*** 

Code,  the  oiEcer  taking  the  same  must  require  the  J^^aito, 

sureties  to  accompany  it  with  an  aiGdavit  that  they  are  ^^' 
each  residents  and  householders  or  freeholders  within 

100— Vol.  I. 
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the  State,  and  are  each  worth  the  sum  specified  in  the 
undertakiug,  over  aud  above  all  their  just  debts  and 
habihties,  exclusive  of  property  exempt  fit)m  execu- 
tion; but  when  the  amount  specified  in  the  undertak- 
ing exceeds  three  thousand  dollars,  and  there  are  more 
than  two  sureties  thereon,  they  may  state  in  their 
'  affidavits  that  they  are  severally  worth  amounts  less 
than  that  expressed  in  the  undertaking,  if  the  whole 
amount  be  equivalent  to  that  of  two  sufficient  sureties. 
Note,— The  affidavit  is  aufBcient  if  it  EubsUntmllr 
complies  with  this  ^ectitm.— TnaOe  ts.  R<>seHtliRl,T  Cal., 
p,S14.    An  iindi>rtakin(;stand«on  the  fame  footing  with 
a  bond,— CanEeld  vs.  Bates,  13  Cal.,  p.  606.    If  the 
undertaking  is  defective,  but  hns  been  given  in  good 
taith,  the  Court  should  permit  the  party  to  file  a  cuffi- 
cient  ODC. — Cunningham  vs.  Hopkins,  6  Ca!.,  p.  33; 
Cutter  TS.  Stark,  7  Cal.,  p.  244;  Bryan  vs.  Berry,  7 
.  Oal,,  p.  ISO.    An  undertaking,  executed  by  plaintiff  to 
.,^_^  the  defendant  by  a  wrong  name,  may  bo  sued  upon 

^  by  the  defendant,  and  he  may  doFcribe  it  as  given  to 

-    j^  him  and  show  that  he  was  the  party  intended.— Moi^ 

gan  VB.  Thrift,  2  Cal.,  p.  563.  " 

\1058.     In  any  civil  action  or  proceeding  wherein 
the  State  or  the  people  of  the  State  is  a  party  plaintiif, 
r,  in  his  official  capacity,  or  on  be- 
or  any  county,  city,  or  town,  is  a 
defendant,  no  bond,  written  under- 
can  be  required  of  the  State,  or  the 
any  officer  thereof,  or  of  any  county, 
city,  or  town;  but  on  complying  with  the  other  pro- 
visions of  this  Code,  the  State,  or  the  people  thereof 
or  any  State  officer  acting  in  his  official  capacity,  have 
the  same  rights,  remedies,  and  benefits  as  if  the  bond, 
undertaking,  or  security  were  given  and  approved  as 
required  by  this  Code. 

Note.- Stats.  1864,  p.  201;  1856,  p.  26. 


Note.- The  Bection  numbers  placed  thug,  (|  6),  (J  68),  and  bo  on,  to 
many  of  the  sectjons  in  this  volume,  indicate  the  sections  of  the  Prac- 
tice Act  of  1851.    They' are  retained  for  convenience  In  reftrence. 
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